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PREFACE. 


It  is  now  more  than  thtrty  years  since  the  first  part  of 
the  following  work  made  its  appearance*;  and  was  re- 
ceived by  the  profession,  in  a  manner  highly  flattering  to 
its  author.  This  part  contained  the  whole  of  the  proceedings 
in  personal  actions,  in  the  court  of  King's  Bench,  previous 
to  the  plea;  together  with  all  that  was  peculiar  to  the 
proceedings  by  and  against  attomies  and  officers  of  the 
court,  against  peers  of  the  realm  and  members  of  the  House 
of  commons,  upon  the  writ  of  habeas  carpuSf  and  against 
prisoners  in  the  actual  custody  of  the  sheriff,  or  marshal,  &c. 
In  the  second  part,  which  was  published  in  November  1794^ 
the  proceedings  at  large  were  continued,  from  the  de- 
mand of  plea,  to  final  judgment  and  execution;  and  the 
Uiird  part,  which  treated  of  the  proceedings  in  scire  facias 
and  error,  was  published  in  November  179d. 

In  the  following  year,  a  second  edition  of  the  whole  work 
was  called  for :  in  which  some  parts  of  it  were  considerably 
enlarged,  particularly  those  which  treated  of  actions  and 
d^lar€Uions ;  of  the  doctrine  of  arrest ;  of  the  proceedings 
against  the  sheriffs  to  compel  him  to  return  the  writ,  and 
bring  in  the  body ;  of  attomies,  and  the  mode  of  their  ad- 

\ 

*  It  was  published  in  November  1790i> 
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mission,  with  their  duties,  privileges,  and  disabilities;  of 
the  practice  on  motions;  and  the  judgment  and  execution 
against  heirs  and  tertenants. 

In  the  third  edition,  which  was  published  in  October  1 808, 
a  new  Chapter  was  inserted,  on  the  removal  of  causes  from 
inferior  courts;  by  writ  of  certiorari  and  habeas  corpus, 
from  such  as  were  of  record,  and  by  writ  of  jMme,  recordari 
facias  loquelam,  or  accedas  ad  curiam^  from  such  as  were 
not  of  record :  And  this  edition  was  not  confined  altogether 
to  the  practice  of  the  court  of  King's  Bench ;  but  contained 
an  account  of  the  means,  of  commencing  actions  in  the 
court  of  Common  Pleas :  and  references  were  occasionally 
made  to  the  rules  of  that  court,  and  more  frequently  to  the 
cases  of  practice  determined  therein,  as  reported  by  Lord 
Chief  Justice  WiUes,  and  other  subsequent  reporters. 

TheybttrfA  edition  was  published  in  January  1808.  In 
this  was  comprised  the  substance  of  all  the  rule»  and  orders 
of  the  court  of  King's  Bench,  on  the  subject  of  practice, 
from  the  beginning  of  the  reign  of  James  the  lat,  down  to 
thai  period;  and  in  addition  to  those  of  the  Common 
Pleas,  which  were  before  referred  to,  frcmi  the  printed 
collection  ending  in  174S,  it  contained  all  the  subsequent 
rules  of  that  court,  many  of  which  were  never  before 
pHblished. 

Still,  however,  the  publication  related  principally  to  the 
practice  of  the  court  of  King's  Bench.  The  Author  had 
origins^y  intended  tg  treat  of  the  ]^ijif^ti0e  of  both  courts ; 
but  was  deterred  from  the  execution  of  his  design,  by 
the  difficulty  of  the  undertaking,  said  a  fear  of  failure 
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from  attempting  too  much.  Encouraged^  however,  by  the 
success  he  met  with,  he  afterwards  inserted  some  of  the 
more  recent  rules  and  decisions  of  the  court  of  Common 
Pleas;  and  in  ihejiflh  edition,  published  in  November  1813, 
he  endeavoured  to  incorporate  the  whole  of  its  practice 
with  that  of  the  King's  Bench.  For  this  purpose,  and 
with  a  view  to  the  difierences  between  the  practice  of 
the  two  courts,  which  will  be  noticed  in  the  Introductiony 
particular  attention  was  paid  to  the  constitution  of  the  court 
of  Common  Pleas,  its  jurisdiction  and  officers,  and  the 
process  used  for  bringing  in  the  defendant,  &c.  And 
besides  some  of  the  earlier  cases  of  practice,  most,  of 
those  reported  by  Sir  George  Cooke,  the  author  of  the 
Practical  Register,  and  Mr.  Secondary  Barnes,  were  re- 
ferred to;  and  all  that  were  to  be  found  in  the  reports 
of  Lord  Chief  Justice  WiUes,  Mr.  Serjeant  WUson,  Mr. 
Justice  Blackitane,  Mr.  Henry  Blackstone,  Messrs.  Bosanquet 
and  Pniler,  and  Mr.  William  Pyle  Taunton:  And  lastly, 
so  much  of  the  official  practice  was  added,  as  the  Author 
could  collect  from  the  books  upon  the  subject,  or  was 
suggested  by  his  own  experience  and  observation. 

In  the  Mixih  edition,  which  appeared  in  January  1817,  the 
proceedings  in  actions  by  and  against  aUomies,  and  against 
frimmers  in  custody  of  the  sheriff,  &c.  and  for  the  re- 
mocal  of  causes  from  inferior  courts,  were  placed  before 
the  dedaration,  and  time  for  pleading  in  ordinary  cases; 
and  some  other  transpositions  were  made,  for  the  sake  of 
perspicuity,  and  in  order  more  clearly  to  connect  the 
different  parts  of  the  subject.  The  law  and  practice  of 
orrest  were  treated  of  altogether,  in  the  ninth  Chapter; 

a  2 


Till  PRBFACK. 

and  the  motions  and  rules  of  the  courts  were  newly  arrangedf, 
in  the  eighteenth ;  which  also  included  the  doctrine  of  at^ 
iachmenis,  with  the  mode  of  proceeding  thereon,  and  some 
addition  to  the  practice  by  summons  and  order.  In  a  sub- 
sequent Chapter,  a  general  view  was  taken  of  the  rotts  of 
the  courts,  on  which  issues  and  other  matters  of  record  are 
entered,  with  the  entries  thereon,  and  by  whom,  and  in 
what  manner  they  are  made,  and  the  time  and  mode  of 
bringing  in  and  docketing  them;  and,  in  the  Chapter  on 
executions,  the  writ  of*  retomo  habendo  in  replevin  was  treated 
of,  as  well  as  the  writ  of  habere  facias  possessionem  in  eject- 
ment.  The  stanq^  duties  on  legal  proceedings  were  also 
carefully  stated  in  that  edition,  from  the  last  general  stamp 
act. 

In  preparing  the  presetU  edition,  it  has  been  the  Author^s 
endeavour  to  render  his  work  still  more  worthy  of  the 
very  favourable  reception  it  has  met  with.  The  whole  has 
been  carefully  revised;  and  such  corrections  made,  as 
appeared  to  be  necessary,  as  well  in  the  text,  as  in  the 
notes  and  references.  The  several  acts  of  parliament,  and 
rules  of  court,  which  have  been  made  since  the  publica- 
tion of  the  last  edition,  are  introduced  in  the  present ;  to- 
gether with  such  of  the  practical  decisions  of  the  courts  of 
King's  Bench  and  Common  Pleas,  as  were  published  before 
the  work  went  to  press,  or  could  be  inserted  while  it  was 
printing  ojff :  The  rest  are  given  by  way  of  Addenda,  at 
the  end  of  the  work,  together  with  some  other  matters 
which  were  inad%'ertently  omitted,  with  directions  for 
incorporating  them;  and  are  referred  to  in  the  Index. 
In  addition  to  these  matters  it  should  be  observed,  that  in 
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treating  of  the  mode  of  charging  a  defendant  in  execution  in 
the  King's  Bench,  (Chap.  XIV,  p.  870, 7 1 ).  it  is  stated  generally, 
that  if  he  be  detained  in  the  King's  Bench  prison,  the  plain- 
tiff's attorney  should  obtain  a  side-bar  rule  from  the  clerk  of 
the  rules,  for  the  marshal  to  acknowledge  him  in  his  custody ; 
and  after  the  marshal  has  written  his  acknowledgment  at  the 
bottom  of  it,  a  cammittitur  piece  should  be  drawn  up,  and 
filed  with  the  clerk  of  the  judgments,  and  the  cammiltitur 
entered  in  the  marshal's  book,  kept  at  the  King's  Bench 
office.     But  though  this  be  the  proper  mode  of  proceeding, 
where  the  defendant  is  in  custody  at  the  suit  of  the  same 
plaintifl^  yet  where  that  is  not  the  case,  the  practice  is 
to  sue  out  a  habeas  carpus  ad  sati^aciendumj   and  bring 
the  defendant  into  court  thereon,  in  order  to  charge  him 
ift  execution.    The  practical  decisions,  as  reported,  in  the 
King's  Bench,  by  Messrs.  Maule  and  Selwyn^  BamewaU  and 
AUersoUy  and  Chitty ;  in  the  Common  Pleas,  by  W.  P.  Taun- 
tan^  J.  B.  Moore,  and  Broderip  and  Bingham;  in  the  Ex- 
chequer, by  Mr.  Prices  ^nd,  at  Nisi  Prim,  by  Messrs.  Starkie, 
HoUy  and  Gaw,  being  altogether  about  nine  hundred,  are 
brought  down  to  the  end  of  the  last  term. 

The  general  arrangement  of  the  work  is  pretty  much 
Uie  same  in  this  edition  as  in  the  last,  except  that  the 
second  Chapter  has  been  divided,  and  is  now  confined  to 
the  jurisdiction  of  the  courts  in  personal  actions,  and  the 
judges  and  officers.  In  this  Chapter,  an  account  is  given 
of  licensed  hofydays,  or  such  as  are  commanded  or  allowed 
to  be  kept  at  the  seal  and  other  law  offices,  in  term  time 
and  vacation :  And^  in  the  third  Chapter,  including  that 
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which  was  the  thirteenth  in  the  last  edition,  the  author  has 
treated  at  large  of  the  admission,  enrolment,  certificates,  and 
re-admission  of  attamies ;  their  privileges,  disabilities,  and 
duties,  with  the  consequences  of  their  misbehaviour ;  the 
proceedings  in  actions  by  and  against  them,  and  the  re- 
covery and  taxation  of  their  costs, 

From  the  number  of  cases  reported  by  Mr.  Chitty,  on 
proceedings  in  the  bail  court,  for  adding  and  justifying  special 
bail,  it  has  been  thought  right,  in  the  twelfth  Chapter,  to  give 
the  history  of  that  court,  and  make  a  new  arrangement  of 
the  proceedings  therein.  The  MS.  of  this  part  of  the 
work  has  been  honoured  by  the  perusal  of  one  of  the 
Judges,  to  whom  the  author  feels  greatly  obliged  for  this 
additional  mark  of  his  kindness,  an^  for  whose  profes^ 
sional  character  and  private  worth  he  entertains  the  most 
sincere  respect  and  esteem.  The  cases  respecting  the  ser- 
vice  and  amendment  of  declarations  in  efcctmenty  are  col- 
lected in  the  eighteenth  and  twenty-^hth  Chapters ;  and,  in 
the  twenty-firsty  those  relating  to  judgments  by  defauUy  when 
the  defendant  pleads  a  plea  not  adapted  to  the  nature  of  the 
action,  or  which  may  otherwise  be  considered  as  a  nullity, 
have  been  newly  arranged ;  and,  in  the  thirty-second  Chap-> 
ter,  the  practice  with  regard  to  jtii/^^ments  as  in  case  of  a 
nonsuit,  has  been  more  fully  treated  of. 

The  execution  by  levari  fadas,  and  the  law  and  practice 
of  extents,  in  chief  and  in  aid,  with  the  proceedings  thereon^ 
for  the  crown  or  its  debtor  to  obtain  execution,  or  for 
the    defendant    or    a   third  person  to    resist   them^  have 
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been  made  the  snbject  of  a  separate  Chapter,  being  the 
fortieth;  and,  in  the  following  one,  the  writ  o(  scire  facias  for 
the  khig  is  treated  of,  with  the  proceedings  thereon,  for  the 
recovery  of  his  debts,  or  obtaining  a  repeal  of  letters  patent. 

In  the  last  edition,  some  references  were  made  to  the 
modem  rules  and  decisions  on  the  plea  side  of  the  court 
of  Exchequer ;  but  in  the  present,  all  the  rules  in  that 
court  are  incorporated :  and  besides  some  of  the  earlier 
cases,  reported  in  Hardres,  Bunburjfy  and  Parker,  all  the 
modern  ones  in  Forrest,  Wighttvick,  and  Price,  are  referred 
to. 

Amid  such  a  variety  of  new  and  important  matter,  making 
altogether  nearly  a  seventh  part  of  the  whole  work,  some 
errors  must  necessarily  have  occurred:  These  the  author 
trusts  will  be  viewed  by  a  liberal  profession,  with  their 
accustomed  Candour ;  especially  when  the  difficulty  is  con- 
sidered, of  altering  the  text  of  a  work,  afker  it  has  been 
once  composed. 

The  general  order  of  the  proceedings  is  the  same  in 
the  courts  of  King's  Bench  and  Common  Pleas:  and 
the  reader  will  observe,  that,  without  breaking  in  upon 
that  order,  the  author  has  first  of  all  treated  of  the 
practice  that  is  common  to  both,  and  then  of  what  is 
peculiar  to  each,  or  different  in  one  from  the  other  of 
them.  When  the  practice  is  the  Same  in  both  courts, 
it  is  in  general  so  stated,  by  using  the  word  ^'  courts" 
in  the  plural  number;  and  where  the  peculiarity  or  dif- 
ference between  them  is  considerable,  it  is  commonly  made 
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the  subject  of  a  distinct  paragraph;  but  otherwise  it  is 
noticed  in  the  same  paragraph,  and  most  frequently  at 
the  end  of  it.  In  referring  to  the  ruleSi  they  are  marked 
with  the  initials  of  the  courts  to  which  they  belong;  and 
in  citing  the  caseSy  the  court  in  which  they  were  decided 
is  in  general  mentioned.  It  should  still  be  remembered 
however,  that  the  practice  was  originally  written  for,  and 
confined  to  the  court  of  King*s  Bench;  and  hence,  where 
the  *'  court'*  is  mentioned  ii^  the  singular  number,  it  must 
be  understood  to  mean  that  court,  unless  the  subject 
matter  appear  by  the  context,  or  reference  to  the  notes, 
to  relate  to  the  practice  of  both  courts,  or  be  confined 
to  that  of  the  court  of  Common  Pleas.  Whenever  the 
practice  of  the  Exchequer  of  pleas  is  introduced,  that  court 
is  always  particularly  mentioned. 

For  the  original  cases  referred  to  in  the  course  of  the 
work,  the  profession  are  chiefly  indebted  to  Mr.  Ser? 
jeant  Bunningtony  the  late  Mr.  George  Wilson^  one  of 
his  majesty's  learned  counsel,  Mr.  Ahhotj  (now  Lord  CoU 
Chester^)  formerly  at  the  bar,  Mr.  WiUiam  Elias  Taunton, 
and  Messrs.  Maule  and  Selwyn;  whose  initials  are  added 
in  the  Table,  to  the  names  of  the  cases  they  respectively 
furnished*.  The  few  which  are  not  marked,  were  com-r 
municated  singly,  by  other  friends,  at  different  times. 

*  The  cases  of  Mr.  Serjeant  RuntdngtoH  are  from  E.  18  Co  M.  27  Geo. 
III. ;  those  of  Mr.  fTtbcm,  firom  M.  22  to  T.  SI  Geo.  ill. ;  diose  of  Mr. 
Abbott  from  E.  S2  to  E.  39  Geo.  III. ;  those  of  Mr.  Taimton,  from  H.  40 
to  M.  49  Geo.  III.  and  those  of  Messrs.  Matdc  an4  Selwyn^  from  $.  56  to  Tv 
57  Geo.  III.  mclusive. 
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The  references  to  the  Practical  Forms  have  been  al- 
tered throughout,  and  made  to  correspond  with  the  last 
edition  of  them,  in  order  that  they  may  serve  as  an  Ap- 
pendix to  the  present  edition  of  the  Practice^  virhich  has 
been  necessarily  repaged.  Chronological  tables  of  the 
statutes,  and  general  rules  of  court;  virhich  were  before  in 
the  Index,  are  now  prefixed  to  the  work;  with  a  similar 
table  of  the  principal  reports  of  printed  cases  referred  to 
therein,  and  an  alphabetical  one  of  the  original  or  MS. 
eases.  It  was  intended  to  have  inserted  an  alphabetical 
table,  which  has  been  prepared,  of  the  names  of  all  the 
cases;  but  this  intention  was  laid  aside,  on  account  of 
the  great  number  of  them,  being  above  ten  thousand,  which 
would  have  too  much  encreased  the  size  of  the  work. 
In  preparing  this  table  however,  many  mistakes  were  dis- 
covered in  the  references,  of  which  the  author  was  not  before 
aware,  and  which  mostly  occurred  in  the  former  editions. 
These  mistakes  are  noticed  in  the  J^rrata  ;  and  it  is  only  to 
be  regretted,  that  they  were  not  discovered  earlier,  so  that 
the  mistakes  in  the  former  editions  might  have  been  rectified 
in  this.  The  Index  also  has  been  carefully  revised,  altered, 
and  repaged;  and  some  of  the  principal  titles  have  been 
new  modelled  and  enlarged,  particularly  those  relating  to 
Attomies,  Bail,  Ejectment,  Evidence,  Exchequer,  Extetits, 
Judgments  by  default,  and  as  in  case  of  a  no^isuit.  King, 
Levari  facias.  Recognizances,  Rules  of  court  in  the  Ex- 
chequer of  Pleas,  and  Scire  facias  for  the  king,  &c. ;  so 
as  to  adapt  it  to  the  work  in  its  present  form,  pointing 
out  the  differences,  when  necessary,  between  the  practice 
of  the   courts. 


XtV  PREFACE. 

Upon  the  whole,  no  pains  have  been  spared  to  improve 
the  present  edition :  and  it  is  now  submitted  to  the  pro- 
fession,  as  exhibiting,  in  a  connected  point  of  view,  the 
practice  of  the  courts  of  King's  Bench  and  Common  Pleas^ 
in  personal  actions ;  with  the  rules,  and  modern  decisions, 
on  the  plea  side  of  the  court  of  Exchequer;  particularly 
noticing  the  changes  it  has  undergone  during  his  late 
Majesty's  reign :  of  which  it  may  with  truth  be  affirmed, 
that  in  no  period  of  our  history  has  the  law  been  better 
administered,  nor  the  courts  of  justice  filled  with  more 
able  and  upright  judges. 

Temple, 
lit  Jan.  1821. 
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c.  21.  Prtiofirrf.  342,  3.  350. 

c  23.  f  10.  Costs.  981,  2. 

c.  24.  9  15.  Jury.  818. 
18.  Tales.  884. 
5.  c  12.  Capias  ffrojine.  952,  3.  (it). 
5k6.c.  21.  {  4.  Do/e  of  Process.  179' 

WlUlAM  III. 

7  &  8.  c  24.  Oaiks.  64. 

c.  32.  f  1.  Jiffy  Process.  821,  2.  929* 

3.  ToAv.  79S.  884. 
c.  36.  $  3.  Docketing  Judgments.  949. 

8  fc  9*  c.  11. 1  1.  Coj^f  on  Acquittal  1000, 1001. 

2.  Costs  an  Demurrer.  987*  (/>  99^1  7»  1233,  4. 

3.  Cosis  in  Waste^  Scire  Facias^  and  Prokihiiiofu  897* 

958,9»fiO.  1130.  1170. 

4.  Costs  far  Wilful  Trespass.  979.  982. 

5.  Executors  and  Administrators,  Costs.  958. 

6.  &»re  Facias,  Judgments.  412.  94ft.  959-  1  i^l^t  2. 

7.  Abatement.  942,3.  1153,4.  1208. 

8.  Damages^  Suggestion  of  Breaches,  Scire  Facias.  602, 

3.  716.  717.  (e).  898.  959*  1142. 
c  26.  Escape.  258.  (/*)• 
c.  27*  i  3.  Error.  1233,  4. 

6.  Escape,  Fresh  Pursuit.  676,  7* 

13.  Prisoners.  359,  ^0.  365. 

9  &  10.  c.  15.  §  1,  2.  Arbitration.  852,  3.  856.  858.  872^  876. 

c.  25.  \  42.  Date  of  Process.  179* 

10  &  11.  c.  14.  Limitation,  Error.  1181,  2.  1222. 

11  &  12.  c.    9-  §  1-  Cofff.  965.  975. 

2.  Arrest  in  Wales,  and  Counties  palatine.  192. 

12  &  13.  c.    2.  Judges,  dff. 

c   3.  Pefr#,  aiu<  lf«m6cr«  ^  the  House  of  Commons*  25. 134. 
13.  c.  6.  $  3.  Oaths.  64. 
Avvb: 

1.  c.    6.  Escape  Warrant.  256,  7*  1049* 

4.  c.  16.  f    1.  Demurrer.  726. 

2.  Jfofmii.  446.  (a).  933.  952. 

3.  Warrant  of  Attorney.  1Q9. 

4.  5.  7.  I>oifJ/e  P^ot,  Costs.  679,  30.  686.  7S0.  9S5. 
6.  Venire  Facias.  818. 

8.  rieiD.  829,  30. 

11.  Dilatory  Pleas.  664.  1158. 

12.  Paymrii/.  1168. 

13.  Bringvig  Money  into  Court.  559>  60.  604. 
17*  19-  Limitation  of  Actions.  15,  16. 

2D.  BaU-Bond.  7.  320.  323. 

24.  Extentf  Pleadings.  Addend,  to  p.  934. 

25.  Costs.  1207. 
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Anm£: 

4.  c.  16.  f  27.  Account.  2, 

5.  c.  18.  $  4.  6.  Reguiering  Judgments^  Sfc.  951,  1 1 14» 

6.  c.  25.  I  12.  Scotland,  Error.  1 181. 

c.  35.  §  19.  Registering  Judgments,  SfC.  951.  1114. 

7.  c.  12.  Ambassadors.  21 6. 

c.  20.  $  18.  Registering  Judgments,  S^.  951.  1114. 

8.  c.    9.  $  32.  37.  5^aw;)  Dm/jt.  58.  (c). 
c.  14.  $  1.  Execution.  1030,  31.  1078. 

4.  Debt  for  Rent,  Annuity.  4. 

9.  c.  14.  Gaming.  14.  6 12.  638.  659. 
c.  20.  §  2.  Mandamus,  Costs.  962. 

5.  Quo  IVarranto,  Costs.  682.  964. 

7.  Mandamus,  Quo  Warranto^  Jeofails.  934. 
12.  Stat.  2.  c.  16.  Costs.  957. 
George  I. 

1.  Stat.  2.  c.  5.  /lior  ^c/.  141.  143. 

3.  c.  15.  §    3.  Poundage,  Extents^  Recognizances.  IO96,  7.  111$. 
9.  Poundage,  Sheriffs,  Apportionment.  IO98.  (c). 

13.  Poundage.  IO62. 

16.  Poundage,  Elegit,  Habere  facias.  IO6I.  1118. 

17.  Poundage,  Capias  ad  satisfaciendum.  IO6I. 

5.  c.  13.  Jeofails.  930.  1205,  6. 

6.  c.  16.  J  1.  Action  against  Township^  Trees,  Sfc.  141.  (a), 
c.  18.  Joint  Stock  Companies^  Nuisance.  566. 

8.  c.  25.  §  1,  2.  -Recogmzdfice*.  1113.  (c). 

3.  Poundage,  Statute  Staple,  &c.  III7,  18. 

4.  Recognizances.  Id. 

6.  Judgments.  847.  1114.  (e). 

9.  c.  22.  Black  Act.  141.  143. 

12.  <:•  29.  f  1,2.  Process,  Arrest,  Bail.  185,  6.  I89.  192.  264.  267. 

o      rr   r  ^  ^8.    513- 

3.  Habeas  Corpus.  407. 
'   4.  Attomies.  82. 
c.  31.  Tna^  at  Nisi  PHus.  793. 
Geo&ob  II. 

1.  c.  14.  }  15.  Arrest  of  Seamen.  224.  226. 

2.  c.  22.  §  13.  Set  off.  689,  90.  692. 

c.  23.  §  5,  6.  10.  13.  15.  18.  20.  22,  3,  4.  Attomies.  56.  66.  64. 

^  ^  5, 6.  68.  83.  S6. 

23.  Co*/*.  26.  90.  96,  7.  -^rfr/ff«rf.  to  p.  99. 
26,  7.  Attomies,  Coroner^s  Clerks,  &c.  56,  7. 
c.  24.  Bribery.  541. 

c.  36.  §  8.  5^ip*'  Articles,  Seamen's  Wages.  6X0. 

3.  c.  25.  J  8.  11.  18,  19.  Jury.  818.  (a).  823,  4.  883. 

14.  Fiew.  830.  883,  4. 

15.  Special  Jury.  826. 

c.  26.  Pena/  i4c/  ions.  Venue.  436. 

4.  c.  26.  Jeofails.  935. 

c.  ?8.  §  4.  Ejectment  for  non-payment  of  Rent.  56l. 

5.  c.  18.  $  2.  jittomies.  Justices.  77. 

c.  27.  $  1,  2,  3,  4,  5.  Procw,  Arrest,  Bail  II7.  185, 6.  267. 
C  30.  J  5,  6,  7.  9.  13.  23.  28.  Bankrupts,  Arrest,  Set-off.  226,  &c. 

311.  668.  69i.  838.  ^).  1073.  1142,3. 
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5.  c.  30.  j  25.  46.  Bankrupts,  Petitioning  Creditor^  AisigneeSf  Costs. 

94,5. 

6.  c  27.  §  2.  Attomies^  ^J. 

7.  c.    8.  Stock  Jobbing.  810. 

c.  50.  §  1.  Ejectment  by  Mortgagee.  562. 

8.  c.    6.  §  1.  18.  Registering  Judgments^  &c.  951.  1114. 
c.  16.  §  4.  Hundredors.  141,  &c. 

c.  24.  §  4,  5.  Setoff.  69O. 

11.  €.  19.  $  1.  Fraudulent  Removal  of  Goods.  67O. 

14.  Action  for  Use  and  Occupation,  695.  (g). 
1 8.  Double  Rent.  670. 

21,22.  General  Issue,  Costs.  677 >  (0-  991.  1003. 
23.  Replevin  bond.  7« 
c.  22.  Hundredors.  141.  (a). 

12.  c.  13.  §  3y  4,  5.  7f  8,  9-  AttomieSy  Prisoners.  55, 6.  64.  78. 92.  181. 
c.  28.  §  1.  Gaming  House.  541. 

13.  c.  19*  §  6*  lfor<e  rocta^.  Compounding  Penal  Action.  575. 

14.  c.  10.  Costs.  967.  972. 

c.  17«  §  1,  2,  3.  Judgment  as  in  case  of  Nonsuit.  513. 

4»  5.  Notice  of  Trial,  and  Countermand.  595.  796,  7t  8,  9» 

800. 
18;  c.  20.  Notice  of  Action,  Justices.  27- 

c.  34.  §  1.  Gaming  House.  541. 
19<  c.  34.  §  6.  Execution  against  Hundredors.  143. 
\6.  Customs  and  Excise^  Costs.  984.  (6). 
c  37.  j  6.  Policies  of  Assurance.  609. 

7«  Bringing  Money  into  Court,  641. 
20.  c.  24.  §  6.  Prize  Money.  546. 

c.  37.  §  2.  A«^  to  return  Writs.  329. 

22.  c.  24.  Hundredors.  141. 

c.  46.  ^  2.  to  ^  15.  Attornies,  Sessions,  Clerk  of  the  Peace.  55,  &e. 

61,  &c.  68.  77. 
34.  Execution  against  Hundredors.  143,  4. 
c.  47.  Suggestions,  Costs.  970.  972. 

23.  c.  26.  $  15.  Attomies,  Solicitors.  67. 

c.  27.  Cotir/  ^  Conscience^  Requests,  Costs,  538.  970. 

c.  30.  Costs.  970. 

c.  33.  Costs.  Id.  1003. 

24.  c.  18.  $  1*  2.  Jury.  818.  (a).  826,  7- 

5.  TriaUat  Nisi  Prius.  793. 
c.  42.  Attomies,  Costs.  74.  970. 

c.  44.  $  1.  Notice  of  Action.  27i  8. 

4.  Bringing  Money  into  Court.  642. 

6.  Demand  of  Copy  of  JVarr ant.  31. 

8.  Limitation  if  Actions,  Justices,  Constables,  &c.  19* 
c  48.  Michaelmas  Term,  Teste  and  Return.  121.  123.  137-  (/).  146. 

25.  c.  34.  Court  of  Requests,  Costs.  970.  * 
c.  36.  Disorderly  Houses.  575.  6X2. 

27«  c.  17.  Marshal.  45. 

29.  c.    4.  {  14.  Arrest  of  Soldiers.  226. 

30.  c.    3.  J  87.'  Attorney,  Commissioner  of  Land  Tax.  78. 
c.    8.  J  20.  Arrest  of  Soldiers.  226. 
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30.  c.  19.  i  75.  Jttomies,  Costs.  55.  90. 
32.  c.    6.  Costs,  970. 

c.  28.  §  1,  2.  4.  11,  12.  Sheriff's  Officers.  251,  &c.  256.  379-  542. 
13,  14,  15,  16,  17.  Execution^  Prisoners.  S%U  he.  Z90 J  kc. 

1 145,  6. 
24.  Insolvent  DebtorSy  Lords*  Jet.  383. 
George  III. 

1.  c.  23.  Judges.  37. 

2.  c.  19.  §  5.  Costs.  1002. 

4.  c.  33.  Bankrupts f  Privilege  of  Parliament.  134,  5. 
6.  c.  50.  §  2.  Isle  of  Man,  Affidavits.  202.  (a). 
9.  c.  29.  Demolishing  Mills,  kc.  141.  (a). 
10.  c.  50.  Distringas^  Issues.  127,  8.  337. 

12.  c.  21.  Mandamus^  Costs.  9^3. 

13.  c.  51.  §  1,  2.  Wales.  84.  172.  983,  &c. 

c.  63.  §  44.  East  Indies^  Mandamus.  842. 

c.  78.  $  47-  Highway  Acty  Setting 'aside  Proceedings.  545. 

79.  Highway  Jctf  Bringing  Money  into  Court.  642.  (1). 

81.  Limitation  of  Actions.  20. 
c.  84.  J  13.  Turnpike  Act^  Staying  Proceedings.  542. 

81.  Turnpike  Actf  Bringing  Money  into  Court.  642.  (t). 

14.  c.  78.  §  100.  Building  Act^  Costs.  1003. 

16.  c.  34.  Insuring  Lottery  Tickets.  541,  2. 

17.  c.  26.  Annuities.  508,  9.  11 19,  20. 

19.  c.  68.  §  24.  AttomieSf  Court  (f  Conscience.  74.  (^). 
c.  70.  J  1.  Inferior  CourtSy  Arrest,  Bail.  185.  408. 

4.  Inferior  Courts,  Execution.  402.  1010.  1139.  (/)• 

5.  Inferior  Courts,  Error.  II91.  1238. 

6.  Inferior  Courts,  Habeas  Corpus.  407.  409. 

23.  C.  28.  J  2.  Ireland,  Error.  1181. 

c.  70.  J  29.  Excise  Officers,  Damages,  Costs.  899.  («>  984.  (A). 
30.  32.  Excise  Officers,  Notice  of  Action.  28.  (g). 

33.  £xd«c  Officers,  Bringing  Money  into  Court.  642.  {g). 

34.  £xct<e  Officers,  Limitation  of  Actions.  20.  (c).     Fenue. 

436.  (c).  General  Issue.  677.  (»).  Ca»^*.  1003. 

24.  c.  25.  East  Indies,  Mandamus,  Witnesses.  842,  3.  (/>. 

sess.  3.  c.  47-  §  35.  39.  Custom-house  Officers,  Limitation  of  Actions. 
20.  (c).  JV^ofice  q/"  ^c/toii.  28.  (g).  Venue.  436.  (rf). 
Bringing  Money  into  Court.  642.  (A).  General  Issue.  677., 

(t).  Co*^*.  1003. 

25.  c.  35.  §  I.  Extent,  Sale  of  Lands,  Costs.  IO67.  IO94,  5,  6.  II09, 

10. 

c.  80.  J  I.  5.  7*  8,  9.  Certificates  of  Attomies.  68, 9.  71.  73. 
13,  &c.  Memorandum  of  Warrant.  110,  II.  269. 

26.  c.  44.  Execution,  Prisoners.  381.  390,  &c. 

c.  63.  J  1,  2.  Letter  of  Attorney,  Wages,  Prize  Money.  546.  (a), 
c.  77*  $  13.  Customs  and  Excise,  540,  41. 
28.  c.  37.  §  23.  Customs  and   Excise,  Limitation  of  Actions^   Venue^ 

General  Issue,  Costs.  20.  436.  {d).  677.  (t).  1003. 

24.  Customs  and  Excise,  Damages,  Costs.  899.  984. 

25.  27.  Customs  and  Excise,  Notice  of  Action.  28. 

28.  Customs  and  Excise,  Bringing  Money  into  Court.  642.  (ky. 
31.  c.  32.  j  22.  Roman  Catholics.  64. , 
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52.  c.  33.  §  22.  Arrest  of  Seamen.  224.  22S. 

c.  34.  ^  1,  2.  Letter  of  Attorney ^  Wageiy  Prize  Money.  54fi.  (a). 

8.  ?,etty  Officers  in  the  Navy.  224.  (6). 

c*  58.  Quo  Warranto,  Pleading  double.  Costs.  681,  2.  964,  5. 

33.  c.    5.  §  $9  4,  5.  Insolvent  Debtors.  381,  2.  384.  390,  &c. 

c.  68.  ExecuHoUj  Wales,  Counties  Palatine,  Recognizancest  Damages, 

Costs.  402.  1010.  1139.  (/-)  1238. 

34.  c.  14.  $  1.  to  $  8.  Stamp  Duty.  58,  9*  62,  3,  4. 

c.  58.  Recognizance^  County  Palatine,  Execution.  407. 1238. 
c.  69.  Insolvent  Debtors.  380.  (g).  393.  56l.  1146. 

35.  G.  55.  §  \6.  Stamp  Duties,  Receipts.  541.  {a). 

36.  c.    9.  Hundredors.  141.  (a). 
c«  104.  §  38.  Lotteries.  541. 

37-  c.  33.  6  63.  -^rrc«f  of  Soldiers.  225. 

c.  45.  }  2.  Bank  Act,  Staying  Proceedings.  542,  3. 

9.  BanA:  Act,  Affidavit  to  hold  to  Bail.  209. 
c.  85.  §  3,  4.  Prisoners,  Allowance.  387- 

c,  90.  J  26,  &c.  Attornies*  Certificates.  69.  to  73. 
c«  91*  $  !•  BofiA:  ^c^,  Staying  Proceedings.  542,  3. 

8.  BanA:  Act,  Affidavit  to  hold  to  Bail,  Deposit  of  Bank 

Notes,  209. 
c.  93.  Attomie^  Certificates^  Indemnity.  58.  (f).  72.  (^)« 
c.  112.  Insolvent  Debtors.  234.  (A).  380.  (g). 
38*  c.    1.  §  1.  jBanA:  i^c^.  Staying  Proceedings.  542,  3. 

8.  Bank  Act,  Affidavit  to  hold  to  Bail,  Deposit  of  Bank 

Notes.  209*  212,  13. 
c  50.  §  9*  Aliens,  Privilege  from  Arrest.  236. 
c.  52.  §  I.  County  Palatine,  Trial.  758,  9. 

12.  Indictment,  Recognizance.  759*  (a)« 
39.  c.  50.  Lord^  Act.  381. 

c.  69*  §  1849  5.  Notice  of  Action,  West  India  Dock  Compam/.  29, 

30. 
39  &  40.  c.  67.  art.  4.  Peers,  Privilege  from  Arrest.  217. 
c.  72.  AttomM  Certificates,  Indemnity.  58.  (6).  72.  (&). 
c.  civ.  $10.  Cotirf  o/*  Requests,  Attomies.  74*  967,  8,  9,  &c* 
c.  105.  Original  Writ,  County  Palatine.  123. 

41.  c.  24.  Demolishing  MUls,  See.  141.  (a). 

c.  64.  jEjrecif^oii,  Jttdfgifien^f,  Prisoners.  1047-  (^)* 
c.  70.  Insohent  Debtors.  234.  (A).  380.  (^).  393.  ((i). 
c.  106.  Aliens,  Prifoilege  from  Arrest.  236,  7- 

42.  c.  85.  j  2.  Mandamus^  JVitnesses.  842,  3.  (/). 

6.  Persons  exercising  public  Employments^  Venue.  4S6,  7. 

677.  (0-  1003. 

43.  c.  18.  j  2.  BoiiA;  Act,  Affidavit  to  hold  to  Bail,  Staying  Proceedings. 

209. 211.  (Ar).  212. 542,  3. 
c.  46.  $  1.  Arrest t  Costs.  200. 

2.  Arrest,  Bail,  Costs,  Deposit,  Motions,  Sheriff.  249f  &c. 

331.  337.  501.  1062. 

3.  Arrest,  Costs,  Execution^  Motions.  503.  997, 8. 

4.  Costs,  Motions.  501.  984. 

5.  Execution,  Poundage.  1013,  14.  1062. 

6.  £a«^y  Supersedeas.  303,  4. 
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43.  c.  84.  §12.  Non-residence^  Penalties,  542. 

c.  99.  §  37>  Execution^  King's  Taxes.  1031,  2.  Addenda  to  p.  1032. 

41.  Collectors  of  Taxes,  Costs.  1109.. 

70.  Limitation  of  Actions,  Notice  of  Action,  Venue,  Plead- 
ings Treble  Costs.  20.  30,  31.  436.  677.  0).  1003. 
c.  140.  Habeas  Corpus,  Courts  Martial,  837*  8. 
c.  cxl.  Port  of  Bristol,  Intetest^  Damages.  898. 
c.  141.  Justices,  Damages^  Costs.  30.  899,  900.  985. 
c.  155.  §  28.  Aliens,  Privilege  from  Arrest.  237*  318. 

44.  c.  13.  Seamen,  Penal  Action,  Sheriffs.  224. 

c.  54.  §  Zl.  Arrest,  Volunteer  Drill  Serjeants,  &c.  225. 
c.  59.  Attomies  Certificates^  Indemnity.  58.  (Jb).  72.  {b). 
c.  98*  $  10.  Stamp  Duties,  Staying  Proceedings.  72.  541. 

14.  Stamp  Duties,  Certificates,  Penalties.  70,  71* 

19*  Stamp  Duties,  Paupers.  112.  (t). 

Sched.  (A.)  Stamp  Duties,  Attomie£  Certificates.  58.  (c). 

B9'  (fl).  65.  (6).  69-  (o>  565.  (a). 
c.  102.  Habeas  Corpus  ad  testificandum.  838,  9* 
c.  108.  Insolvent  Debtors.  234.  (A).  380.  (g).  393.  (rf).  114»6.  (a). 

45.  c.  3.  Insolvent  Debtors.  234.  (A).  380.  (g.) 

c.  Ixvii.  Court  of  Requests,  City  of  Bath,  &c«  970. 
c.  124.  §  1.  Bankrupts,  Privilege  of  Parliament.  135. 
3.  Appearance.  137.  139.  269.  (a). 

46.  c.  37*  Witnesses  refusing  to  answer.  832.  (f).  IO74.  (a). 
c.  Ixxxvii.  Court  of  Requests,  Southuark.  970,  7 1  • 

c.  108.  Insolvent  Debtors.  234.  (h).  380.  {g). 
c.  135.  $  I.  Bankrupts.  693. 
47*  c.  xiv.  Court  of  Requests,  Birmingham.  970. 

sess.  2.  c.  40.  Members  of  Parliament^  Suits  in  Equity.  135.  (a), 
c.  74.  Traders,  Real  Estates,  Assets.  945,  6.  1048.  (6). 

48.  c.  xi.  Port  of  Bristol,  Interest,  Damages.  898. 

c.  xliii.  Court  of  Requests,  Manchester.  402.  (e/).  970. 
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Special  Cases.  526.  906. 
H.179^*  Demurrer  Books.  527.  777-  1224. 

40.  T.  1799.  Paper  Books.  526.  777.  1224. 

41.  M.  1800.  Service  of  Rules,  Spc.  520. 
£.  1801.  Prisoners,  Committitur.  371* 

Peremptories.  527* 

42.  M.——  Warrant  of  Attorney,  Defeazance.  563.  574. 
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42.T.  IS02.  Annuitjf.  512. 

44.  H.  1 804.  Trial  by  Special  Jury.  827.  849. 

45.  H.  1 805.  Day  rulci.  380. 

46.  H.  1806.  Justifying  BaU.  285.  (*> 

48.  H.  1808. -^rrwi.  Bail,  Trover,  Detinue.  193.  208. 

49.  T.  1809.  AJldavits,  Changing  Venue.  630. 
51.M.  1810.  Bat/.  275.  286. 

E.  1811.  Notice  of  Trial.  796. 
54.  T.  1814.  Seal  Office  Hours.  47. 

58.  T.  1818.  Ki$ig's  Bench  Prison,  Prisoners,  Spirituous  hquorsv 

45.  (c).  378.  (g). 

59.  M. Bail  bond.  Sheriff,  Jttackment,  Affidavit  of  Merits. 

324.  338. 
H.  I8I9.  Kin^s  Bench  Prison,  Prisoners.  45.  (c).  378.  (g). 
Order  for  Particulars,  Pleading  issuably.  6l2. 
Judges  Orders,  Time  for  Pleading,  Sfc.  Particulars. 

483.  614. 
T..  —  Botiy  Service  <if  Notice  qf  justifying.  28. 
In  Common  Pleas ; 

of  HfiVRT  VL 

35.  T.  1457.  §  1.  Prothonotaries.  39. 

4.  Warrants  of  Attorney.  1 10. 

5.  Prothonotaries*  Fees.  $9.  81. 

6.  Oust  OS  Brevium^s  Fees.  46.  81. 

7.  Clerk  of  the  Treasures  Fees.  45.  81. 

8.  Filacer^s  Fees.  42.  81. 
Elisabeth: 

6  &  7.  M.  1564.  Attomies.  68.  81.  RoOs.  765.  769.  Error.  , 

1190. 
9.  E.  1567.  Attomies.  81. 

15.  M,  1573.  Attomies.  52.  54.  68.  80,  81.  Sherds  Deputies. 

52.  Venue.  621. 
15  &  16.  M. Filacers,  Process.  42. 

23.  E.  1581.  Error.  II90. 

24.  T.  1582.  Attomies.  54.  68.  75.  Outlawry.  158.  Bat/.  264. 

270. 
James  I. 

2.  T.  16O4.  Ifrfonnations  on  Penal  Statutes,  Composition.  575. 

11.  E.  1613.  Ei^ering  Judgments.  587. 

12.  £.  1614.  RoUs,  Entering  Clerks.  39.  765,  6,  7.  Attomies. 

80.  Execution.  1015. 

M.  ^—  Informations  (fn  Penal  Statutes,  Composition.  575, 6. 

14.  M.  1616.  reg.  1,  2.  Filacers,  Process,  Appearance,  Bail,  Scire 

Facias.  42.  263. 

H. reg.  2.  Attomies,  Bail,  Process,  Fees.  54.  81.  262* 

17.  M.  1619.  fees.  81. 

20.  H.  1622.  Informations  on  Penal  Statutes,  Composition.  575. 
Charles  I. 

2.  H.  1626.  Trespass  quare  clausum  f regit.    1 19.   Outlawry, 

Bail.  154.  l6l|  2. 
A.  H.  1633.  RoUs,  Entering  Clerks.  39.  765»  6.  Attomies.  55. 
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T.  1649.  FUacen,  Original  WritSi  41.  47. 

M. reg.  1.  Frothonotaries  RolU^  Clerk  of  the  Estotns* 

39.  765,  6,  7,  8,  9. 
2.  Bail,  Haheai  Corpus.  409. 
M.  1654.  §  K  Sheriff's  Dtyuties,  5^.  Attomies.  55.  68.  7S» 

80.  Bail,  270. 

2.  Sheriff's  Bailiffs,  52.  Warrant  to  arrest.  238. 

3.  Jury  of  Atiornies,  81. 

4.  Attomies,  55, 

5.  /?i»/iSi,  Entering  Clerks.  39.  765,  6. 

6.  Exemplifications.  45.  Sealing  Writs.  AtJ*  Ex^ 

ecutions.  1015. 

7.  Bringing  in  Balis.  39-  764.  766,  7,  8,  9. 

8.  Changing  Venue.  481.  621,  2.  629. 

9.  Outlawry,  151.  154.  BoiY.  249. 

10.  Habtas  Corpus^  Prisoners,  Bail.  352.  354. 

364.  373.  408. 

11.  Bait,  Habeas  Corpus.  277.  404.  410.  Fro- 

cedendo.  412. 

12.  Arrest,  Bail,  Render,  igs.  219.  262.  309. 
559.  Attornies.  84.  Habeas  Corpus.  408,  9. 

Venue.  415.  626. 

13.  Attomies,  Undertaking  to  appear.  Attach* 
ment.  79*  108.  266.  Outlawry.  \6\.  Filacers, 

Appearance.  263.  Prisoners.  S64. 

14.  Imparlances,    Declaration,   Nonpros.    425. 

474. 

15.  Secondaries.  41.  Att/e«  to  declare.  Nonpros^ 

Prisoners.  359.  425.  Oyer.  606.  6O8. 

16.  Declaration.  439. 

17.  Amendment.  739,  40. 

20.  Demurrers,  Amendment.  725.  728.  904. 

21.  Notice  of  Inquiry.  595.  Entering  Issue.  763. 
772.  8O6.  847.  Notice  of  Tna/  oim/  Coim- 
termand.  796.  799-  Co^«.  800.  Trto/  by 
proroiso.  Sic.  802.  804.  8O6.  Record  of  Nisi 

Prius.  849- 

23.  SDectff/  Verdicts.  904. 

24.  Kensre  dr  novo.  929. 

25.  Habeas  Corpus,  Costs.  4l6. 

26.  Attomies,  Oath.  64. 
Chables  IL 

13  &  14.  H.  1661.  JBatV,  Habeas  Corpus.  404.  409,  10.  412. 

14  &  15.  H.  1662.  reg.  1.  Sheriff's  Deputies.  52.  Blank  War^ 

rants.  238. 

2.  Attornies.  68.  80.  Warrants  cf  At- 

tomey.  110.  150.  587* 

3.  Prisoners.  359.  364.  370. 

4.  Warrants  of  Attorney.  566. 

15  &  16.  H.  1663.  Sheriff's  Deputies,  Outlawry,  BaB.  52.  154. 
17.  M.  1665.  Outlawry,  Costs,  Sheriff's  Bail.  152.  154.  l62. 
21,  T.  1669.  r^.  1.  Attomies,  Entries.  765.  (c), 

c  2 
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474. 
24.  £.  1672.  reg,  1.  Supersedeas,  Outlawry,  42.  152. 

2.  Filacer's  Appearance,  42.  263. 

27.  E.  1675.  Demurrer  Books.  77 B.  1224. 

28.  T.  &  M.  1676.  Error.  1187.  1197.  1203. 
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846. 

3.  Attomies,  Writ  of  Privilege.  84. 
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32.  T.  I68O.  Ejectment.  504. 
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34.  £.  1682.  reg.  I.  Posteas,  Qui  tarn  actions.  9O8. 
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39.  764,  5.  768.  769- 
36.  M.  l684.  Aitomies.  55. 
James  II. 

1.  E.  l685.  reg.  2.  Record  of  Nisi  Prius,  Ne  Recipiatur.  84$. 

2.  £.  1686.  Posteas.  90S. 

T.  Outlawry,  Bail,  Costs.  152.  154.  1 62. 

2&  3.  H. Record  of  Nisi  Prius.  43.  45.  110.  847.  Pluries 

Capias.  43.  150.  Warrants  of  Attorney.  IIO. 

150.  587.  847. 
William  &  Mart: 

1.  T.  1689.  reg.  \.  Outlawry,  Costs.  l63. 

2.  Filacers^  Bail.  42.  275. 

2.  T.  1690.  reg.  1.  Filacers,  Rule  to  bring  in  Body.  42.  333. 

2.  FiUng  Affidavits.  518. 
5.  10  Mar.  1692.  Bail  by  Commissioners.  275,  6.  282. 

£.  1693.  reg,  1.  Entering  Issues.  771*  Record  of  Nisi  PriuMm 

847. 

2.  Bringing  in  Rolls.  39.  764.  768,  9.  2>ocA:- 

f/fii^  Judgments.  43.  949. 

3.  Prisoners.  344,  5,  6.  350.  374. 
William  III. 

9. 1'.  1697.  Attomies,  Wnt  of  Privilege,  Sealing  Writs,  47.  84. 
13.  £.  1701.  Certiorari^  Isle  of  Ely.  400. 
Anne: 

4.  M.  1705.  Attornies.  55. 

9.  H.  1710.  rfg.  1.  Trials  at  Bar,  Notice.  791. 

2.  Declaration.  469.  478. 

3.  Ti&f  /lArff.  426. 

4.  Bail  Bond.  321. 
Gsoroe  I. 

2.  M.  1715.  Ckrk  of  the  Eisoins,  Bringing  in  RoUs.  Sg.  764. 

769*  Docketing  Judgment*.  43. 
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2.  T.  1716.  Notice  of  Trial.  795- 

3.  M. Countermaud  of  Notice  of  trial,  798. 

6.  H.  1719«  ^^g'  >•  Notice  of  Inquiry.  597-^ 

2.   Attorney's    Undertakings    Bail   by    Com-- 

niiiioners.  ^66.  277» 
8.  H.  1721.  reg.  I.  Rule  to  return  Writ.  329. 

2.  Record  of  Nisi  PriuSf  Ne  Rccipiatur.  849. 
£.  1722.  Prisoners.  359-  368.  374. 

10.  T.  1724.  Notice  of  Inquiry^  Demurrer.  597 • 

11.  H. Entering  Issue,  771. 

12.  M.  1725.  BaH,  Outlawry.  ItfO. 

T.  1726.  Special  Arguments.  526.  777- 

13.  M.     ■     ■   Bail  by  Commissioners,  277* 
E.  &  T.  1727.  Prisoners,  46. 

George  II. 

1.  M. reg.  1.  Declaration,  462.  466.  469. 

2.  Demand  of  Dectaraium^SfC.  488.  607. 

2.  M.  1728.  reg,  1.  Enlarging  Rules^  Irregularity.  524.  534. 

2.  AttomieSf  Admission,  63. 

3.  M.  1729.  reg,  1.  TriaU  at  Bar.  791. 

2.  Declaration  de  bene  esse.  463.  466.  478. 
19  Jan.  —  Prisoners.  46.  378. 

H. The  like.  Id. 

£.  1730.  Declaration.  468.  478.  486. 
3  &  4.  T. Bail,  280. 

5.  M.  1731.  Warrants  of  Attorney^  Judgment  paper.  43.  110. 

587. 

6.  M.  1732.  reg.  1.  Bat/  by  Commissioners.  277* 

2.  Exception  to  Bail.  279* 

3.  Demurrer  books.  778.  1224. 

4.  Signing  Judgments.  937* 

5.  Attormes^  Bail.  270. 

6.  Bat/  tn  Error.*  1200. 

7.  Sheriff's  Officer,  Bail.  270. 

7.  H.  1733.  ^o/ictf  to  appear.  188. 

8.  H.  1734.  reg.  1.  Prisoners.  365. 

2.  Arrestf  Prisoners.  199.  378. 

3.  Bfli/.  275. 

10.  E.  1737.  Service  of  Notices ,  Sfc.  521. 

10&  11.  T. Entering  Writ  and  Record,  850. 

11.  H.  1738.  reg.  1.  Filing  Affidaoits,  51S. 

2.  Attachment  of  Privilege.  84. 

3.  Attorney^  Forejudger.  88. 

13.  T.  1739.  reg.  1.  Costs  of  Inquiry.  6OO,  6OI. 

2.  PosteaSf  Inquisitions.  44.  9O8. 

3.  Notice  of  Bill  against  Attorney.  88. 

£.  1740.  rfg.  1.  Affidavits,  Commissioners,  202.  267.  5l6. 

2.  Term^s  notice,  596,  797. 

14.  H. Entering  Causes,  850. 

14  &  15.  T.  1741.  Warrants  of  Attorney.  S67. 
16.  M.  1742.  Changing  Venue.  629. 
!?•  H.  1743.  Summons  and  Order.  80* 
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7.  H.  1767-  Rule  to  return  Writ,  and  bring  in  Body.  329. 333. 

8.  T.  1768.  Time  for  Pleading.  464.  478. 
J8.  M.J  777.  Bail.  291. 

21.  E.  fiat'/,  Outlawry^  Supersedeas.  153. 

22.  H.  1782.  Bail,  Warrant  on  Testatum  Capias,  Venue.  175. 

274*  314« 

23.  H.  1783.  Filace/s  Qffke.  41.  Writ  of  Inquiry.  599- 
£.  ■   Attendance  on  Summons.  483. 

30.  T.  1790.  Bail  Bond.  321. 

31.  T.  1791-  Attornies.  60.  63. 

32.  H.  1792.  Notice  of  Trial,  Entering  Causes.  796.  850. 

35.  H.  1795.  Prisoners.  377.  Declaration.  464.  Time  for  Pleads 

ing.  478. 

36.  E.  1796.  Bail,  Recogmzance.  275. 

37.  M. Bail.  291. 

H.  1797.  The  Hke.  293. 
T.   ■  ■       Attornies.  63. 

38.  T.  1798.  Distringas,  Issues,  Rule  to  bring  in  Body,  Attach-' 

meni.  128.  334. 

42.  H.  1802.  Days  for  Arguments^  526. 

43.  M.  *—  Warrant  of  Attorney,  Defeazance.  564.  574. 

46.  M.  1805.  Insolvent  Debtors*  385. 

47.  M.  I8O6.  The  like.  Id.  Days  for  Arguments.  526.  777- 

48.  H.  1808.  reg.  1.  Arrest,  Bail,  Trover,  Detinue.  193.  208. 

2.  Special  Arguments,  Exceptions.  526 p  778. 

1224. 
E.  —  Eiectment,  Rule  for  Judgment.  507. 

49.  M.  — •  Paper  books.  527.  778. 

H.  I8O9.  Ordinal  Writ,  Summons,  Distringas,  Notice.  130. 
E. Notice  of  Bail,  Declaration  de  bene  esse.  278.  468. 

51.  M.  1810.  Bail,  Recognizance.  27 S.  Bail,  lustration.  286. 

52.  T.  1812.  Trial,  Special  Jury.  850. 

53.  T.  1813.  New  Trials.  919* 

54.  T.  1814.  Seal  Office  Hours.  47. 

57'  E.  1817*  Supersedeas,  Prisoners.  376. 
59.  T.  I8I9.  Bail,  Service  of  Notice  of  Justifying.  284,  5. 
Warrant  of  Attorney,  Affidavit.  573. 
In  Exchequer ; 

of  Elizabeth  : 

34  &  35.  M.  1592.  Debt  to  King,  Assignment.  1092, 
Charles  I. 

15.  H.  1639.  §  1.  Debt  to  King,  Assignment.  1093. 

2.  Extent  in  Aid.  1087. 

3.  Same  title.  1083. 

4.  Deht  to  King,  Assignment.  1093. 

5.  Extent  in  Aid.  1087* 

6.  Same  title.  1088. 

7.  Scire  facias.  1121. 

8.  Eat  eta  in  Aid,  Bonds  to  Farmers f  6ce.  1087- 
James  II. 

£•  i.  to  E.  9.*  iSSS,  6.  Rejoining,  and  joining  in  Demurrer.  1106. 

Notice  of  trial,  UO7.  Rule  for  Judg" 

ment.  1108* 
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3.  M.  1691.  Extents  in  Aid.  1087. 

5.  £•  1693.  Procttdingi  against  Prisoners.  343,  4,  5.  348. 
Anke: 

11-  E.  1712.  Extents,  Property  in  Trust.  1072.  (a\ 
George  II. 

26  &  27.  T.  1753.  §  1.  Special  Bail,  Exception,  Justijication.  281. 

2.  Alhwance  of  Writ  of  Error,  Execution. 

1185. 1187.  Bait  in  Error,  Exception, 
Justification.  1198.  1200,  1201. 

3.  Prisoners,  Detainer.  363. 

4.  Notice  of  Trial  4*  Inqinry,  Demurrer, 

597.  728.  795. 

5.  Term's  Notice  of  Trial  ^  Inquiry.  596. 

797,  8. 

6.  Distringas,  Issues.  176.  Time  for  Pleads 

ing.  479- 

7.  Ejectment,  Appearance.  507. 

8.  Imparlance,  Time  for  Pleading.  ASO. 

9.  Declaration.  464.    Ttme  yor    PletuHng. 

479. 

10.  Declaration  de  bene  esse.  Time  for  Plead- 

ing. 4£4t,  5» 

11.  Proceedings   against    Prisoners,    Super- 

sedeas. 358.  361.  369.  377. 
S3.  E.  1760.  §  1.  Bail,  Justification.  287. 

2.  Bail  in  Error,  Justification.  1198. 
George  III. 

5.  M.  1764.  §  1.  Bringing  Money  itUo  Court.  640. 

2.  Declaration.  464, 5.  Ttme/or  Pi^adbng.  479. 
16.  H.  1776.  i  1.  iSame  Tt^ie«.  480. 

2.  Av^  to  rc|M(yy  ijfc.  703. 
3«  ^o^e  of  Trial,  and  Countermand.  797.  799* 
26.  T.  1786«  Declaration.  464,  5.  Ttme/or  Pleading.  479. 
39.  T.  1789«  £iUfrtii^  Giii«e«  tn  London  and  Middlesex.  850. 
32.  H.  1792.  Record  of  Nisi  Prius.  Id.  (e). 

38.  H.  1798.  LiabUity  of  BaiL  306. 

39.  H.  1799.  Notices  of  Trial,  and  Inquiry.  595. 794.  Ejectments, 

Appearance.  507* 

40.  H.  1800.  Affidavits  ofllUterate  Persons.  516. 

43.  M.  1802.  Warrant  of  Attorney,  Defeazance.  563.  574. 
45.  £•  1805.  Pradpesfor  Snbpmnas,  Attachments.  178. 

48.  U.  1808.  Bail,  Trover,  Detinue.  193.  208. 

49.  E.  I8O9.  Sittings  in  London  and  Middlesex.  793. 
31.  M.  1810.  BaU,Justification.  275.  286.  • 

53.  M.  1812.  Declaration  de  bene  cue.  Time  for  pleading.  465. 

54.  M.  1813.  {Notice.)  Sittings  in  London  and  Middlesex.  793. 

56.  E.  I8I6.  Justifying  Bail.  286. 

Notices  of  Trial  796. 

57.  E.  1817.  SUtings  in  Outer  Court.  794.  (0). 
T. Justifying  Bail.  286. 
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OP   THE 


PRINCIPAL  REPORTS  OF  PRINTED  CASES, 


RBF£RREO    TO   IN  THB   FOLLOWING  WORK. 


IN  THE  KING'S  BENCH,  &c. 


Modern  Reports,  from  the  RestoratioD  of  Car.  II.  to  tlie  end  of  Geo.  L 

Shower,  from  £.  30  Car.  II.  to  M.  7  W.  III. 

Skirmer,  from  M.  3S  Car.  II.  to  M.  d  W.  HI. 

Comberiiach,  from  M.  I  Jac.  II.  to  T.  10  W.  III. 

Caithew,  from  3  Jac.  II.  to  12  W.  III. 

Salheld,  from  1  W.  &  M.  to  10  Ann. 

Cases  tempore  Holt,  from  E.  1  W.  &  M.  to  H.  8  Ann. 

Lord  Raymond,  from  E.  6  W.  &  M.^to  T.  5  &  6  Geo.  II. 

Foctescoe,  temp.  W.  III.  and  Ann. 

Com^fns,  from  H.  7  W.  III.  to  £.  13  Geo.  II. 

Gilhert,  K.  B.  12  &  13  Ann. 

•  Strange,  from  T.  2  Geo.  I.  to  T.  20  &  21  Geo.  II. 
Bamardbton,  K.  B.  from  T.  12  Geo.  I.  to  T.  7  Geo.  11. 
Fiti-Gibbon,  from  M.  1  to  T.  5  Geo.  II. 

Kelynge,  from  H.  5  to  M.  8  Geo.  II. 

Cases  tempore  Hardwicke,  from  M.  7  to  E.  11  Geo.  II. 

Andrews,  llf  12  Geo.  II. 

•  1  Wilson,  from  H.  l6  to  H.  26  Geo.  II. 

•  Sayer»  from  M.  25  to  T.  29  &  30  Geo.  II. 

«  Sir  fFm.  Blackstone^  from  M.  20  Geo.  II.  to  T.  10  Geo.  III. 

•  Borrow,  from  M.  30  Geo.  II.  to  £•  12  Geo.  III. 
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INTRODUCTION. 


By  way  of  introduction  to  the  following  work,  it  may 
not  be  improper  to  take  a  cursory  view  of  the  proceedings 
in  personal  actions^  in  the  courts  of  King's  Bench  and 
Common  Pleas ;  and-  the  practice  by  which  they  are  re- 
gulated, from  the  commencement  of  the  suit  to  the  ob- 
taining of  final  judgment  and  execution. 

The  general  nature  of  an  action  is  thus  given  by  an 
elegant  writer  on  the  law  and  constitution  of  Ev^land^' 
**  A  person,  (let  us  suppose,)  who  has  a  cause  of  action,  , 
"  either  in  a  right  detained,  or  an  injury  done,  is  deter- 
^^  mined  to  bring  his  action ;  and,  by  his  attorney,  takes 
"  out  process  against  the  party  complained  of;  in  con- 
**  sequence  of  which,  the  party  complained  of  (whom  we 
^  call  the  defendant,)  either  puts  in  common  or  special 
"  hail^  as  the  case  requires.  The  defendant  being  thus 
"  secured,  the  plaintiff  cfec/are;,  in  proper  form,  the  nature 
"  of  his  case.  The  defendant  answers  this  declaration ; 
**  and  the  charge  and  defence,  by  due  course  of  pleadings 
"  are  brought  to  one  or  more  plain  simple  facts.  These 
**  facts,  arising  out  of  the  pleadings,  and  thence  called 
«  times,  come  next  to  be  tried  by  a  jury.  The  jury 
"  having  heard  the  evidence  upon  the  issue  before  them, 
"  find  (we  will  suppose,)  a  verdict  for  the  plaintiff:  On 

;  Wynne's  Eunamus,  Dial  IL  2  V.  p.  ISl. 
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"  that  verdict,  judgment  is  afterwards  entered.  The  plain- 

"  tifTs  casts  of  suit  are  then  taxed,  by  the  officer  of  the 
court  J  and  the  judgment  is  put  in  execution^  by  levying 
on  the  defendant's  effects,  the  damages  given  by  the 
jury,  and  the  costs  allowed  by  the  court ;  which  being 

"  done,  there  is  an  end  of  the  suit,  and  both  parties 

"  are  once  more  out  of  court." 

The  principal  proceedings  in  an  action  are  first,  the 
warrant  of  attorney ^  to  prosecute  or  defend;  secondly,  the 
process  used  for  bringing  the  defendant  into  court;  thirdly, 
his  appearance  and  hail;  fourthly,  the  pleadings^  beginning 
with  the  declaration ;  fifthly,  the  issue ;  sixthly,  the  trial 
or  determination  of  the  issue;  seventhly,  t\ie  judgment ; 
and  eighthly,  the  execution :  To  which  may  be  added,  the 
proceedings  in  scire  facias  to  revive  the  judgment,  or  in 
error  to  reverse  it;  though  these  are  rather  to  be  con- 
sidered as  distinct  actions,  growing  out  of,  than  as  parts 
of  the  original  suit.  The  above  proceedings  are  from  time 
to  time  entered  on  the  rolls  of  the  court ;  which  thence 

•  « 

take  their  denomination  of  the  warrant  of  attorney  roll, 
the  process  roll,  the  recognizance  roll,  the  imparlance  plea  or 
issue  roll,  the  nisi  prius  roll  or  record^  the  judgment  roll,  (on 
which  latter  is  entered  the  award  of  execution^)  the  scire 
facias  roll,  and  the  roll  of  proceedings  on  writs  of  error ^ 
?jiA  false  judgment. 

Subordinate  to  these  principal  proceedings,  there  are 
others  of  an  auxiliary  nature,  which  occur  in  the  course  of 
a  suit;  such  as,  in  bailable  actions,  the  arrest  and  bail- 
bond,  with  the  proceedings  thereon,  or  against  the  sherifi> 
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to  compel  him  to  return  the  writ,  and  bring  in  the  body. 
These  happen  before  the  plaintiff  has  declared  absolutely. 
After  declaration  and  before  plea,  the  defendant,  in  order 
to  prepare  for  his  defence,  is  under  circumstances  allowed 
to  crave  oyer  of  deeds,  &c.  or  copies  of  written  instruments, 
call  for  the  particulars  of  the  plaintifTs  demand,  or  claim 
inspection  of  public  books,  court  rolls,  &c.;  or  he  may 
move  the  court  to  change  the  venue,  consolidate  actions, 
strike  out  superfluous  counts,  or  bring  money  into  court. 
After  issue  and  before  trial,  the  plaintiff  should  give  notice 
of  trial,  sue  out  the  jury  process,  and  make  up  and  pass 
the  record  of  nm  prius  ;  and  each  party  should  prepare 
a  brief  for  counsel,  and  fubpana  his  witnesses.  After  trial 
and  before  judgment,  the  unsuccessful  party  may  move 
the  court  for  a  new  trial,  or  in  arrest  of  judgment  i  or  for 
judgment  nan  obstante  veredicto,  a  repleader,  or  venire 
facias  de  novo. 

The  variations  in  the  proceedings  are  occasioned,  first, 
by  the  nature  of  the  action,  and  the  parties  by  or  against 
whotti  it  is  brought ;  as  whether  it  be  founded  in  contract 
or  tort,  or  be  brought  by  or  against  one  or  more  plaintiffs 
or  defendants,  by  the  assignees  of  a  bankrupt  or  insolvent 
debtor,  or  by  or  against  baron  and  feme,  surviving  partners, 
executors  or  administrators,  heirs  or  devisees,  &c.:  Se- 
condly, by  the  mode  of  commencing  the  action ;  as  whether 
it  be  commenced  originally  in  the  King's  Bench  or 
Common  Pleas,  or  removed  thither  from  an  inferior  court; 
and,  in  the  former  case,  whether  it  be  commenced  by 
original  writ,  bill  of  Middlesex  or  latitat,  capias  quare 
dmswrn  Jregit,  or  attachment  of  privilege,  or  by  bill  ex- 
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hibited  to  the  €Ourt^  and  brought  against  common  persons, 
or  peers  of  the  realm,  members  of  the  House  of  Commons, 
corporations,  hundredors,  attornies,  officers  of  the  court, 
or  prisoners  in  the  actual  custody  of  the  sheriff  or  marshal : 
Thirdly,  by  the  nature  of  the  process  used  for  bringing  the 
defendant  into  court ;  which  is  either  a  mere  summons,  an 
attachment  or  distringas  against  his  property,  or  a  capias 
against  his  person,  i^hich  latter  process,  in  point  of  form, 
is  common  or  special,  and  in  effect  is  bailable  or  not 
bailable;  and  upon  a  bailable  capiasy  the  defendant  is 
either  taken,  or  stands  out  to  process  of  outlawry :  Fourthly, 
by  the  appearance  of  the  parties;  and  whether  they  pro- 
secute or  defend  the  action  in  person  or  by  attorney,  or, 
in  case  of  infancy,  by  prochein  amy  or  guardian :  Fifthly, 
by  the  course  which  the  proceedings  take ;  and  whether 
the  action  be  prosecuted,  or  abate  by  the  death  of  the 
parties,  or  the  plaintiff  voluntarily  abandon  it  by  a  dis- 
continuance, nolle  prosequi,  stet  processus,  or  cassetur  hiUa 
vel  hrevcy  or  make  default,  and  suffer  judgment  of  non 
pros  for  not  declaring,  replying,  or  entering  the  issue,  or 
judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial,  or  the  defendant  compromise  or  compound  the  action, 
confess  it,  or  let  judgment  go  by  default. 

If  the  action  be  prosecuted,  the  variations  in  the  pro- 
ceedings are  occasioned.  Sixthly,  by  the  nature  of  the 
dfechratien  and  subsequent  pieadings ;  as  whether  the 
declaration  be  commcm  or  special,  and  consist  of  one  or 
more  counts,  and  whether  it  be  in  chief  or  by  the  bye,  and 
deiivered  or  filed  absolutely  or  4e  bene  esse,  and  w4iether 
the  defendant  plead  or  deoHir  thereto>  and^  if  he  plead> 
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whether  it  be  to  the  jurisdiction  of  the  court>  in  abate- 
ment, or  in  bar,  and  if  the  latter,  whether  he  plead  one 
or  more  pleas,  and  whether  they  be  general  or  special, 
and  if  special,  whether  the  replication  thereto  be  in  denial 
or  confession  and  avoidance,  or  by  way  of  estoppel,  or 
new  assign  the  injury  complained  of,  and  whether  there 
be  any  rejoinder,  surrejoinder,  rebutter,  or  surrebutter, 
and  of  what  it  consists :  Seventhly,  by  the  nature  of  the 
unce  joined  upon  the  pleadings ;  as  whether  it  be  an  issue 
in  fact  or  in  law,  and  if  in  fact,  whether  it  be  triable  by 
the  court,  upon  nMl  tiel  record,  or  by  a  jury,  upon  pleadings 
concluding  to  the  country:  Eighthly,  by  the  mode  of 
triaiy  and  the  proceedings  in  the  course  of  it ;  as  whether 
it  be  at  bar  or  nm  priu$y  or  by  a  common  or  special  jury, 
or  the  defendant  at  the  trial  plead  puis  darrein  amtinuancey 
or  the  parties  agree  to  withdraw  a  juror,  or  refer  the  cause 
to  arbitration,  or  there  be  a  nonsuit  or  verdict,  and  if  a 
verdict,  whether  it  be  general  or  special,  or  there  be  a 
special  case,  bill  of  exceptions,  or  demurrer  to  evidence : 
Ninthly,  by  the  nature  of  the  judgment ;  which  is  either 
for  the  plaintiff  or  defendant,  for  the  former  by  confession, 
1IM  Mm  ii^ormaiasj  or  nihil  dicit,  for  the  latter  on  a  nan 
pro9y  discontinuance,  noUe  prosequi,  cassetur  biUa  vel  breve^ 
retraxit,  nonsuit,  or  as  in  case  of  a  nonsuit,  and  for  either 
party  upon  demurrer,  nul  tiel  record,  or  verdict :  Lastly, 
by  the  species  of  execution  ;  as  whether  it  be  hy  fieri  facias 
against  the  defendant's  goods,  by  capias  ad  satisfaciendum 
agaittst  his  persoi]^  by  ekgit  agauist  his  goods  and  a 
moiety  of  his  lands,  or  by  extendi  facias,  or  extent,  against 
\a%  body  l^u:^  aQ<d  goods,  or  in  some  cases  against  his 
lands  and  goods,  or  lands  only. 
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The  practice  of  the  court,  by  which  the  proceedings  in 
an  action  are  governed,  is  founded  on  ancient  and  imme- 
morial usage,  (which  may  pot  improperly  be  termed  the 
common  law  of  practice,)  regulated  from  time  to  time  by 
rules  and  orders,  acts  of  parliament,  and  judicial   de- 
cisions.   The  practice  is  the  law  of  the  court,  and  as  such 
is  a  part  of  the  law  of  the  land*;  and  it  has  been  so  strictly 
adhered  to,  that  in  the  case  of  Bewdlejf\  a  practice  of 
seven  years  only  was    allowed  to  prevail    against  the 
express  words  of  an  act  of  parliament''.    The  rules  and 
orders  of  th^  court  are  either  such  as  are  made  for  the 
regulation  of  its  general  practice^  or  such  as  apply  only 
to  the  proceedings  in  particular  causes.    The  general 
rules  are  confined  in  their  operation  to  the  court  in  which 
they  are  made ;  and  for  the  most  part  respect  the  mode 
of  conducting  the  proceedings.    Hence  we  find,  that  acts 
of  parliament  are   sometimes    necessary,    to   introduce 
regulations  extending  to  all  the  courts,  or  creating  some 
change  or  alteration  in  the  proceedings  themselves.    And 
as  questions  arise  respecting  the  regularity  of  the  pro^ 
ceedings,  the  courts  are  called  upon  to  settle,  by  judicial 
decisions,  the  course  of  their  own  practice,  or  to  fix  the 
construction  of  the  rules  or  acts  of  parliament  which 
have  been  made  respecting  it. 

Such  is  the  nature  of  practice :  upon  which  it  is  ob- 


*  Jenk.  Cent.  295.  £  Co.  17.  4  Co.  9S.  (b).  Hard.  98.  2  Set.  Cat.  848. 
1  Wat.  16S.  4  Bur.  2572. 

*  1  P.  Wms.  207.  22S. 

*  2  Str.  755.  and  see  3  Bur.  1755.    But  this-^octrine  does  not  leen  to  be 
tenable.    See  1  Blac.  Com.  76»  7.  1  Chit.  Rep.  299.  (a). 
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senrable,  that  as  the  actions  and  proceedings  in  general 
are  the  same,  in  all  the  superior  courts  of  common  law, 
there  must  necessarily  be  a  great  imiformity  in  the 
practice  of  each;  and  especially  when  it  is  considered, 
that  the  courts  have  in  many  instances  adopted  the  same 
general  rules,  and  are  governed  by  the  same  acts  of 
parliament,  in  the  construction  of  which  their  decisions  are 
for  the  most  part  similar.  The  principal  differences  arise 
from  the  original  canstiiution  of  each  particular  court, 
its  jurisdiction  and  officers,  and  the  peculiar  rules  laid 
down  for  regidating  its  proceedings ;  and  they  consist  for 
the  most  part  in  the  nature  of  the  process  used  for  bring- 
ing in  the  defendant,  &c.  and  the  manner  in  which  it  is 
returnable,,  the  times  prescribed  or  allowed  for  particular 
purposes,  and  the  modes  of  transacting  business  by  the 
court  or  its  officers\ 

In  the  following  work,  it  is  the  author's  intention  to 
treat  of  personal  actions,  and  the  various  means  of  com- 
mencing, prosecuting  and  defending  them,  in  the  courts 
of  King's  Bench  and  Common  Pleas,  and  occasionally 
in  the  court  of  Exchequer  of  pleas :  And  with  that  view, 
he  has  considered  the  proceedings,  in  the  order  in  which 
they  present  themselves,  and  follow  one  another  in  the 
course  of  the  suit ;  and  has  endeavoured  to  explain,  not 
only  the  principal  proceedings,  but  also  such  as  are  of  a 
subordinate  nature,  with  all  the  variations  attendant  upon 
each,  by  a  methodical  arrangement  of  the  several  acts  of 


*  It  were  to  be  wished,  that  many  of  these  diferences  were  abolished,  in 
^ider  to  render  the  practice  more  simple  and  uniform. 
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pariiattieiity  rules  of  court,  and  judicial  decisiotis  respect-' 
ing  them.  In  stating  the  mode  of  commencing  the  suit, 
he  has  attended  to  the  jurisdiction  of  the  courts,  as  it  is 
exercised  by  original  writ,  bill,  or  attachment  of  privilege. 
The  proceedings  against  peers  of  the  realm,  carpanUietui 
and  hnmdredars,  are  classed  under  the  head  of  proceedings 
by  arigimal  furit^  to  which  autlawfy  is  considered  as  an 
incident;  and  the  proceedings  against  memherB  of  the 
House  of  Commons,  on  the  statute  18  &  IS  W.  III.  c.  8. 
as  well  as  against  attomtis  and  officers  of  the  court,  and, 
in  the  King  s  Bench,  against  prwmers  in  the  actual  cus- 
tody of  the  sheriff  or  marshal,  under  that  of  proceeding9 
by  biU.  The  doctrine  of  pleus  and  pkadmgy  and  of  de- 
murrers, amendments  and  jeofail?,  is  considered,  with 
reference  to  the  different  actions,  so  hs  as  appeared  to  be 
necessary  for  understanding  the  practice  of  the  courts : 
And  the  reader  will  here  find  a  full  account  of  the  prac- 
tice on  matioHS,  and  the  cases  in  which  the  courts  will  set 
aside  or  stay  the  proceedings,  the  subject  of  airbtiratien, 
and  the  law  of  damagee  and  casis,  the  doctrine  of  extents, 
in  chief  and  in  aid,  with  the  proceedings  in  settpe/acuts 
and  error.  The  proceedings  in  ermkutl  cases  in  general, 
and  in  real  and  mixed  actions,  being  foreign  to  the  pur- 
pose of  this  work,  are  only  incidentally  mentioned  in  the 
course  of  it.  The  doctrine  of  aUackments  howerer,  is 
considered  as  it  arises  out  of,  and  is  connected  with  the 
proceedings  in  civil  suits ;  and  a  collection  will  be  found, 
in  the  second  volume,  of  all  the  cases  determined  by  the 
court  of  Common  Pleas,  on  the  amendment  of  fines  and 
recoveries. 
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€f  Actions,    and  the  Time    limited  for   their   Com- 
HBNCBMCMT  J  and  of  the  Notice  of  Action,  ^c. 

A  CTIONS  are  commonly  divided  into  mmtna/,  or  such  ab  cob<« 
ceni  pleas  of  the  crown,  and  civile  or  such  as  concern  commoa 
pleas\  And  these  latter  are  again  divided  into  real,  pertonaly  and 
mured  actions.  In  a  real  action,  the  proceedings  are  tit  rem,  for  the 
recovery  of  real  property  only ;  in  a  pergonal  action,  they  are  in  per- 
<oiicMi,  for  the  recovery  of  specific  chattels,  or  of  some  pe^uniiiry 
satisfaction  or  recompence ;  and  in  a  mixed  action,  they  are  in  rem 
etpertonam,  for  the  recovery  of  real  property,  and  damages  tar  with- 
holding  it.  « 

Personal  actions  are  ex  contractu^  vel  ex  delicto ;  being  founded 
upon  contracts^  or  for  wrongs  independently  of  contract^.  Actions 
upon  coKTaACTs  are  Accountf  Aesumpsitf  Covenant^  Debtj  An^ 
fisi^,  and  Scire  facias. 


•  Ca  Ut.  2S4.  b.  Cosrp.  391. 

»  1  B«c  Abr.  90.  Gilb.  0.  P.  5.  The 
«atlme  beve  f  iven  of  personal  actions  is  not 
iofeaded  io  poinl  out  tbe  particttlar  cases  in 
which  they  are,  or  are  not  maintainable; 
bat  nereiy  to  exhibit  a  general  view  of 
tbeiB,  aod  the  form  they  assume  in  pleading, 
to  vbieh  the  practice  of  the  courts  more  im- 
Be^ateiy  relatea.  To  fill  up  this  outline, 
sad  obtaia  fall  uifonnation  on  the  doctrine 
^  pcrsoiial  actiooe,  and  the  facts  necessary 
a>  support  tbem,  see,  bcaides  the  more  eie<* 
frorfcs  of  Mr.  Justice  Blachtont, 


Reeves^  and  Woodeien,  the  appropHate  titlei 
in  the  Abridgements  of  RBlle,  D*Anvertp 
Finer,  and  Boean;  Com^9s*t  Digest;  Loid 
Chief  Barou  GUberVt  treatises  on  the  actii>na 
of  debt,  and  replevin  ;  the  law  of  A'/it  Pnut, 
by  Mr.  Justice  Butler,  Espinaste,  and  Sf^iuntn; 
Mr.  Serjeant  WilUamM^t  Noteii  on  Saunders; 
and  Ckiti^  on  Pleading,  1  V.  Chap.  H.  In 
the  action  of  agsumpsit  iu  particular,  the  eon* 
tracts  on  which  it  is  founded  are  very  fully 
treated  of  by  Mr.  Comyn,  and  the  pleadingf 
therein  by  Mr.  «&.  Lnu, 


B 


2  OF  ACTIONS,  &C. 

Account  lies  at  commoa  law  against  a  guardian  in  socage,  haUiff 
or  receiver  J  to  compel  an  account  of  pro6ts,  or  monies  received  by 
the  defendant* ;  and  by  the  statute  4  &  5  Anne,  o.  16.  §  27.  it  may 
be  maintained  against  the   executors  and  administrators  of  every 
guardian,  bailifi^  andreceiYer,  and  also  by  one  joint-tenant  and  tenant 
in  common,  his  executors  and  administrators,  against  the  other,  as 
bailiffs  for  receiving  more  than  comes  to  his  just  share  or  proportion, 
and  against  his  executors  and  administrators.    The  proceedings  in 
this  action  being  difficult,  dilatory  and  expensive,  it  is  now  seldom 
used,  especially  as  the  party  has  in  general  a  more  beneficial  remedy, 
by  action  for  money  had  and  received,  &c. ;  or,  if  the  matter  be  of 
an  intricate  nature,  by  resorting  to  a  court  of  equity.    But  an  action 
of  account  is  still  the  proper  remedy  for  investigating  and  settling 
a  long  and  intricate  running  account,  unless  recourse  be  had  to  a 
court  of  equity ;  it  being  held,  that  an  action  of  a98umip9it  cannot  be 
maintained  on  a  running  account  between  merchants,  or  between  a 
merchant  and  his  broker^. 

Assumpsit,  which  is  now  become  the  most  common  action  of  any 
upon  contracts^,  lies  for  the  recovery  of  damage$y  upon  promises, 
express  or  implied,  without   deed.     These  promises  are  various, 
according  to  the  subject  matter  of  them,  and  the  considerations  upon 
which  they  are  founded.    In  general,  they  are  to  pay  or  repay  money, 
or  to  do  or  forbear  some  other  act.    Promises  to  pay  money  are  by  far 
the  most  numerous  of  any,  and  may  be  classed  in  the  following  order : 
First,  the  indebiiatuu  o«ncmp«tf,  on  a  promise  to  pay  a  precedent 
debt,  for  the  sale,  assignment  or   use  of  lands,   &c.  the  sale,  ex- 
change or  hire  of  cattle  or  goods,  necessaries,  or  works  and  services  : 
Secondly,  the  quantum  meruit  or  valebantf  on  a  promise  to  pay  the 
plaintiff,  for  the  like  considerations,  as  much  money  as  he  deserved  to 
have,  or  for  goods,  &c.   as  much  as  they  were  reasonably  worth: 
Thirdly,  the  iusimul  computcugentf  on   a  promise  to  pay  the  sum 
) due  on  an  account  stated  between  the  parties.    The  above  are  usually 
denominated  common  aseumpsits:   Fourthly,  the  aseumpnt  on  a 
promise  to  pay  money,  in  consideration  of  a  legal  liability  to  pay 
it,  which  may  be  termed  the  liability  cusumpsit^ ;    as   upon  a  bill 


^  Co.  Lit  17«.  ••  np<»  contract,  is  propeiiy  ao  action  upoii 

><>  9  Campb.  23S.  bat  fee  5  Taunt  431.  1  the  case,  i  Bae.  Abr.  30.  Oiib.  C.  P.  6. 

JIartb.  .1 15.  S.  C.  5  Taunt  43«.  fa.)  *  The  di&rence  between  the  Me&ilaluf 

«  The  action  of  MiraiMil,  tbongh  founded  mid  liMiis  tumbril  if ,  that  ia  the  fonner. 


OV  ACTIONS,  &C.  3 

of  exchange,  (inhnd  or  foreign,)  banker's  draft,  promissory  note,  bye- 
kw  or  foreign  judgment ;  or  for  a  fine  on  admission  to  copyhold  pre- 
mlses,  legacy  charged  on  land,  toll,  port-duty,  contribution  to  party- 
walb,  &C.B:  Fifthly,  mutual  promi$e$f  which  are  either  to  pay 
money,  as  on  wagers  or  feigned  issues,  or  to  do  some  other  act,  as  to 
marry,  &o.  or  to  perform  special  agreements,  charter-parties,  policies 
of  assurance,  or  awards;  the  breach  of  which  may  consist  either  in 
the  non-payment  of  money,  or  the  non-performance  of  some  other 
act :  Si&lhly,  $pec%at  cutumpritt^  on  promises  to  pay  money,  founded 
on  some  consideration  executed  or  executory ;  as  in  consideration  of 
marriage,  the  sale,  assignment  or  use  of  lands,  &c«  tithes,  the  sale, 
exchange  or  hire  of  cattle  or  goods,  necessaries,  forbearance,  works 
and  services,  or  indemnity ;  which  promises  may  be  made  either  by 
the  party  benefited,  or  by  third  persons.  Promises  to  repay  money 
are  express  or  implied  ;  the  latter  may  in  general  be  given  in  evidence 
under  the  common  count  for  money  had  and  received. 

Special  auumpsits  on  promises  to  do  or  forbear  some  other  act, 
may  be  considered  as  they  relate  to  persons,  real  property,  or  per* 
tonal  property ;  and  are  first,  to  sell,  assign,  or  exchange  lands,  &o. ; 
or  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair,  culti- 
vate, or  quit  them  :  Secondly,  upon  a  sale  or  exchange  of  cattle  or 
goods,  to  accept,  deliver,  take  back,  or  return  them  ;  or  upon  a  war- 
ranty, as  to  their  title,  quality,  or  value :  Thirdly,  upon  a  bailment  of 
cattle  or  goods,  to  be  kept,  either  generally  or  by  way  of  pledge; 
concerning  cattle  or  goods  lent  or  let  to  hire;  or  against  carriers^ 
wharfingers,  farriers,  &c.  :  Fourthly,  to  provide  necessaries,  for 
the  plaintiff^  or  for  third  persons :  Fifthly,  to  forbear  to  sue,  or  give 
time  for  the  payment  of  a  debt :  Sixthly,  to  perform  woriLs ;  under 
which  may  be  classed  promises  made  by  professional  persons,  aa 
attomies,  surgeons,  &c. ;  or  respecting  real  or  personal  property : 
Seventhly,  upon  a  retainer,  to  serve  or  employ  :  Eighthly,  respecting 
real  or  personal  securities :  Ninthly,  to  account  for  the  profits  of 
lands,  or  for  money  or  goods,  &c. :  And  lastly,  on  promises  of  in- 
demnity. 

the  promne  if  founded  on  a  pre-eiisting      tioo. 

d^t,tiM  coofMermtion  for  which  it  stated         •  The  promiief  that  have  been  hitherto 


geMnlly ;    bat  io  the  latter,  the  circum*      mentioned^  are  for  the  moit  part  implied : 
rtaaoes  which  induce  the  defendanffl  iia-      those  which  foUov  are  fenerally  €xprtst> 


Mity,  are  set  forth  spcctally  in  the  deeltniF 


b2 


$  OV   ACTION^,   &C« 

Covenant  lies  for  the  recoTery  of  damages^  upoD  contraets  bj 
deed.  This  action  is  founded  upon  articles  of  agreement,  awards, 
charter-parties  of  affreightment,  policies  of  assurance,  indentures  of 
apprenticeship,  leases,  mortgages,  &o. ;  and  is  either  for  the  non- 
payment of  money,  or  for  not  doing  or  forbearing  some  other  act. 

1 

Debt  lies  for  the  recovery  of  a  sum  certain :  First,  on  reoordu ; 
tts  judgments,  or  recognizances :  Secondly,  on  specialties :  as  single 
bills  or  bonds,  by  or  against  the  parties  or  their  personal  representa- 
tives, or  against  heirs  or  devisees ;  or  upon  articles  of  agreement  to 
pay  money,  leases,  mortgages,  &c. :  Thirdly,  upon  simple  contracts ; 
as  for  services  and  works,  monies,  &c.  it  being  a  rule,  that  wherever 
indebittMtus  assumpsit  lies,  debt  will  also  lie;  or  on  bills  of  exchange, 
banker*s  drafts,  promissory  notes,  bye-laws,  or  foreign  judgments, 
or  for  fines  and  amerciaments,  &c. :  Or  lastly,  it  is  founded  in  mcdc' 
Jicio ;  and  lies  against  sheriffs,  &c.  for  escapes  after  judgment,  or 
upon  acts  of  parliament,  by  the  parties  grieved  or  common  informers. 

Annuity  is  an  action  which  lies  for  the  recovery  of  an  anouity,  or 
yearly  payment  of  a  certain  sum  of  money,  granted  to  another  in  fee, 
for  life  or  years,  charging  the  person  of  the  grantor  only  ;  and  it  may 
be  brought  by  the  grantee  or  his  heirs,  or  his  or  thpir  grantee,  against 
the  grantor  or  bis  heirs^.  This  action  is  at  present  out  of  use,  being 
superseded  by  the  action  of  debt  or  covenant  But  debt  does  not 
lie  at  common  law,  nor  by  stat.  8  Anne,  c.  14.  for  the  arrears  of  an 
annuity  or  yearly  rent,  devised  to  A.  payable  out  of  lands,  during 
the  life  of  B,  to  whom  the  lands  are  devised  for  life,  B.  paying  the 
eame  thereout,  so  long  as  the  estate  of  freehold  continues^.  Scire 
Facias  lies  by  or  against  the  parties  or  their  representatives^  to  have 
execution  on  a  judgment,  statute  or  recognizance,  for  the  sum  reco- 
Tcredj  or  acknowledged  to  be  due. 

Actions  for  wrongs  are  Case^  Detinue^  Replevin^  and  Trespass 
mi  et  armis* 

Actions  on  the  case  are  founded  on  the  common  law,  or  given  by 
act  of  parliament ;  and  lie  to  recover  damages^  for  consequential 
wrongs  or  torts,  to  persons  individually  or  relatively  ;  or  to  real  or 


C«.  Lit  lU.  h.  ^  4  Maule  At  SeL  1 13. 
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pereonal  properly,  or  some  right  or  privilege  incident  thereto.  These 
tetions  ave  either  ex  delicto^  or  qKOsi  ex  contractu :  and  they  are 
said  to  arise  from  maUfeazance^  or  doing  what  the  defendant  ought 
not  to  do ;  non-feazance^  or  not  doing  what  he  ought  to  do ;  and 
WM'feazance^  or  doing  what  he  ought  to  do,  improperly  ;  find  they 
are  commonly  for  doing  or  omitting  something  contrary  to  the  general 
obligation  of  law,  the  particular  rights  or  duties  of  the  parties,  or  some 
hnplied  contract  between  them.  To  persons,  individually,  ex  de- 
kctoj  they  are  for  some  consequential  hurt  or  damage,  arising  from 
poblic  nuisances,  or  keeping  mischievous  animals* ;  in  nature  of  con«^ 
spiracy ;  for  malicious  prosecutions,  of  civil  suits  or  criminal  charges  ; 
libels,  tcandalum  magnatum,  or  defamation  of  common  pertons ; 
against  justices  or  other  officers,  for  refusing  bail,  &c. :  or,  qwisi  ex 
tomiractUy  against  surgeons,  &c.  for  improper  treatment.  To  persons 
relatively ,  ex  delicto y  they  are  for  seducing,  enticing  away,  or  har- 
bouring wives  or  servants,  per  quod  consortium  vel  aervitiun^ 
amin^.  To  real  property  corporeal,  ex  delicto,  they  are  for 
jiaisanoes  of  a  private  nature,  to  houses,  lands,  &c.  to  the  prejudice 
of  the  plaintiiTs  possession  or  reversion  ;  or  on  the  riot  or  black  act : 
or  quan  ex  contractu,  against  tenants,  in  nature  of  waste ;   for  not 


*  Thb  ftnd  some  other  of  the  wrongs  here 
BWotiooeH,  as  affecting  pertont^  may  and  do 
frequently  affect  pertoial  property.  And  on 
tJie  <Aber  hand,  some  of  the  wrongs  here- 
after referred  to,  as  affecting  personal  pro« 
p«Tty,  nay  and  do  sometimes  affect  persont, 
as  negligence  in  riding  horses,  and  driving 
carriages,  &c. 

^  lo  the  former  editions  of  thin  work,  ac- 
tions for  criniiiial  co.ivcrsatitin,  dvbaucliing 
daagfa»er%  and  beating  or  imprisoning  wives 
or  scTTants,  per  quod  con'Oriittm  vel  servitium 
««rM/,  were  classed  under  tite  head  of  ac- 
tions 00  the  €ase  ;  aild  in  principle  thr^.y  fcem 
tvhtto,  for  the  following  reasons;  Fir«t, 
that  the  wrongs  complained  of  therein  are 
Ml  imoBediate,  hot  consequential :  Secood- 
^1  that  the  plaintiff  may  declare  for  them 
by  bill,  with  a  gwjd  cum,  which  is  not  al- 
kwed  io  Iretpast:  2  Salk.  636.  1  Str.  621. 
Tbinlty,  that  in  these  actions,  the  plea  of 
tbeitatnte  of  limitations  is  not  guilty  within 
«  years;  8  Wili.  85.  2  Bar.  753.  BqL  Nu 


Pri.  28.  S.  C.  6  East,  387.  S.  P.  temb.  and 
not,  as  in  trespass  and  assault,  within  four 
years.  2  Salk.  420.  And  lastly,  that  though 
the  plaintiff  should  not  recover  forty  sbil* 
lings  dantaget,  he  is  nevertheless  entitled  to 
fnW  costs.  ]  Salk.  206.  2  Ld.  Raym.  831, 
S.  C.  3  Wils.  319.  2  Blac.  Rep.  854.  S.  C. 
and  so«  2  Dnrnf.  8c  East,  167.  5  Dumf.  & 
East,  361.  5  East,  45.  6  East,  251.  387. 
But  as  these  actions,  in  point  of  form^  are 
htid  vi  et  armii  and  contra  pacem^  it  has  been 
d«'termined,  that  they  are  to  be  considered 
as  actions  of  trespass :  2  New  Rep.  C.  P. 
476.  and  accord ingly  it  is  holden,  that  a 
count  may  be  joined  therein  for  breaking  and 
entering  the  plaintiff's  house,  or  other  tres- 
pass, vi  el  armis:  id.  ibid*  2  Maule  it,  Se). 
436.  3  Campb.  526.  n.  S.  C.  in  like  man- 
ner an  trespass  and  rescue  mny  he  joined, 
2  Lutw.  1249.  1  Ld.  Raym.  83.  though 
the  eonsequences  of  a  rescue  seem  to  be 
properly  the  subject  of  ao  action  on  the 
cafe. 
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repairing  fencesi  or  for  not  carrying  away  tithes,  &c.    And  to  real 
property  incorporeal^  ex  delicto^  they  aHe  for  disturbance  of  common 
of  pasture,  &c.  ways,  offices,  franchises,  tolls,  ferries,  and  seats  in 
churches.     To  personal  property,  ex  delicto^  they  are  actions  of 
trover  and  conversion;  for  negligencey   in  riding  horses,  driving 
carriages,  navigating  vessels,  or  performing  works  ;  against  sheriffs 
and  other  officers,  for  escapes,  false  returns,  or  taliing  insufficient 
pledges,  &c. :   for  excessive  or  irregular  distresses,  pound-breach, 
and  rescue  of  distresses  for  rent  or  damage  feasant;    rescue  of 
prisoners ;  unlawfully  exercising  trades,  or  infringing  patents,  copy- 
rights, &c. ;  false  and  deceitful  representations  ;  or  on  the  statutes  of 
hue  and  cry,  &c.  or  quasi  ex  contractu^  for  deceit  on  the  sale  of  cattle 
or  goods,  or  immoderate  lise  of  them,  when  lent  or  let  to  hire; 
••    and  against  innkeepers,  carriers,  by  land  or  by  water,  wharfingers^ 
farriers,  &c. 

Detinue  lies  upon  a  purchase,  bailment,  or  finding,  for  the  re- 
covery of  goods  in  specie j  or  damages  for  detaining  them.  And 
in  this  action,  when  the  goods  are  alledged  to  have  come  to  the 
defendant  by  finding,  it  is  sufficient  for  the  plaintiff  to  prove  that 
they  came  to  him  by  wrong;  at  least,  unless  the  finding  be  tra- 
Yersed\  Replevin  lies  to  recover  damages  for  an  immediate  wrong, 
without  force,  in  taking  and  detaining  cattle  or  goods,  under  a 
distress  for  rent  or  damage  feasant,  &c. ;  and  answers  to  tlie  action 
of  trespass  de  bonis  asportatis.  Trespass  vi  et  armis  lies  to 
recover  damages  for  immediate  wrongs,  accompanied  with  force; 
io  the  person^  by  menaces,  assault,  battery,  wounding,  mayhem, 
or  false  imprisonment ;  to  real  property,  as  houses,  lands,  fisheries, 
or  watercourses;  and  to  personal  property,  by  destroying,  da- 
maging, taking  away,  detaining,  or  converting  cattle  or  goods. 

Upon  contracts^  the  action  should  be  brought  by  the  party  with 
whom  the  contract  was  made,  if  living ;  or,  if  dead,  by  his  ex- 
ecutors or  administrators :  And  it  should  be  brought  against  the 
party  who  made  the  contract,  or  if  he  be  dead,  against  his  ex- 
ecutors or  administrators^ ;  or  upon  a  bond,  against  his  heirs  and 
devisees.  Where  there  are  several  parties  to  a  contract,  the  action 
•*  should  be  brought  by  or  against  all  of  them,  if  living^ ;  or  if  some 


»  1  New  Rep.  C.  P.  140.  «  Id.  891.  h.  (4). 

klWmi.Sdund.  216.  (1). 
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tre  dead,  by  or  agtinst  the  surviTors' :    And  an  action  may  be 
bnmght  by  or  against  a  surviving  partner,  for  bis  own  debt,  as 
well  as  for  that  which  was  contracted  in  the  life-time  of  the  de- 
oeased^    If  an  action  be  brought  upon  a  joint  contract,  by  one 
of  sereral  partners^,  or  assignees  of  a  bankrupt',  the  plaintiff  will 
be  nonsuited,  or  have  a  verdict  against  him :  But  if  it  be  brought 
agaimtt  one  of  several  partners,  or  assignees,  he  can   only  plead 
in  abatement ;  though  the  plaintiff  knew,  and  even  contracted  with 
the  other  partners*.    A  contract  being  a  choae  in  action,  was  not 
•Mgnable   at  common    law,  so  as  to  entitle  the  cusignee  to  an 
adioo  in  his  own  name^:  but  there  was  an  exception  to  this  rule 
io  the  case  of  foreign  bills  of  exchange,  upon  which   an  action 
might  have  been  maintained  in  the  name  of  the  indorsee:   And 
tlie  same  doctrine  was  afterwards  applied  to  inland  bills' ;  and  ex-  '  * 
tended  to  promissory  notes,  by  the  statute  3  &  4  Anne,  c.  0': 
tod  by  other  acts  of  parliament,  actions  may  be  maintained  by 
the  assignee  of  the  reversion,  or  against  the  assignee  of  a  lease, 
where  the  covenants  run  with  the  land^;  or  by  the  assignees  of 
a  bul*  or  replevin*'  bond,  or  of  the  efiects  of  a  bankrupt^  or  in- 
solveiit  debtor" :   but  upon  the  contract  of  a  bankrupt  or  insolvent 
debtor,  an  action  does  not  lie  against  his  assignees. 

For  wrong9f  independently  of  contract,  the  action  must  be  brought 
by  the  party  to  whom  the  injury  is  done,  against  the  party  doing 
it.  And  if  either  of  the  parties  die,  the  action  is  gone;  for  it  j^ 
is  a  rule,  that  (wtio  peraonalis  maritur  cum  pertand^*  But  there 
are  some  exceptions  to  this  rule,  chiefly  arising  from  an  equitable 
coostniction  of  the  sUtute  4  Edw.  III.  c.  7.  by  TP?hich  executors 
shall  have  an  action  of  ircipcuMj  for  a  wrong  done  to  their  tes* 
tatof«.  Where  several  parties  are  jointly  concerned  in  interest,  or 
have  sufl^red  a  joint  injury^,  they  may  and  ought  to  join  in  th^ 


•  3  Wot.  9aaiid.  123.  (1 ). 

^  3  Dfarnt  &  East,  433.  5  Darnf.  k,  G«ft, 
493.  6  Dnraf.  k,  BMt»  582. 
«  3  Srr.  890.  1  ViriDi.  Sannd.  S91.  /. 

•  1  Cbit.  Rep.  71. 

•  S  Atk.  510.  5  Bar.  2611.  2  BI.  Kfp. 
947.  5  Dvinif.  %t  Bait,  C49.  I  Wai.  Stand. 

( Var  Um  doetrine  as  to  ttie  anigmDent  of 
dMMM  IB  action,  tee  Cbttty  oo  bilYt,  p.  7,.  fcc. 
SMIL 


b  SUt.  32  Hen.  VIII.  c  34. 

I  Sut.  4  <b  5  Ann.  c.  16.  f  20. 

k  Stat  11  Oec  ir.  c.  19.  S  33. 

I  Stat.  1  Joe.  I.  c.  15.  §  13. 

■  Sut.  54.  Geo.  III.  c.  28.  }  IT. 

A  t  Wkns.  Sannd.  216.  (!}. 

»  2  Bae.  Abr.  444, 5..  and  see  Cowp.  375. 
1  Wms.  Saand.  216.  a.  ^ 

p  2  Sannd.  115.  1  Vent  167.  2  Lev.  97. 
&  C.  1  Ld.  Raym.  127.  2  WiU.  414.  C 
Vf  mt.  Suad.  1 16.  a.  (2.) 
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suae  action;  and  if  they  do  not,  the  defeodant  may  plead  in 
abatement,  but  cannot  otherwise  take  advantage  of  the  objection*. 
And  as  wrongs  are  of  a  joint  and  seTeral  nature,  the  plaintiff  may 
proceed  against  all,  or  any  of  the  parties  who  committed  them ; 
and  it  is  no  plea  in  abatement,  that  there  are  other  partners  not 
named''.  In  bringing  actions  by  or  against  kutband  and  nn/e, 
the  rule  is,  that  wherever  the  cause  of  action  would  survive  to  or 
against  the  wife,  they  ought  in  general  to  sue  or  be  sued  jmntly" ; 
and  this  rule  holds  as  well  with  regard  to  contracts  as  wrongs. 
But  sometimes,  and  particularly  where  the  cause  of  action  arises 
during  coverture,  the  husband  is  aUowed  to  bring  (he  action  in 
his  own  name,  or  in  the  joint  names  of  himself  and  bis  wife*. 

;•  The  plaintiff  iQ  some  cases  has  his  election  to  briog  ooe  species 
of  action  or  another  for  the  same  cause;  as  in  actions  upon 
contracts,  he  may  bring  a$Mumpni  or  debt  upon  a  simple  contract, 
or  debt  or  cavemmt  upon  a  specialty,  for  the  non-payment  of 
money :  Or,  if  the  breach  of  a  simple  contract  consist  in  mie^ 
feazance,  he  may  declare  in  OBMumpni,  or  in  case  on  the  special 
circumstances^ ;  as  for  deceit  on  the  sale  of  cattle  or  goods,  or 
immoderate  use  of  them,  when  lent  or  let  to  hire;  and  against 
attornies,  carriers,  wharfingers,  innkeepers,  &c.  And  where  cattle 
or  goods  are  wrongfully  taken  and  detained,  he  may  bring  trespase 
met  armiH,  replemn,  6wer,  or  detinue ;  or  if  they  areconrerted 

X  wto  money,  he  may  waive  the  tort,  and  bring  assumpsit  for  money 
had  and  received^     But  the  plaintiff  having  once  made  his  election. 


'  6  Dnrnf.  &  East.  T66*  7  Darof.  fc 
Bait,  279,  5  £a«t,420. 1  Wma.  Sannd.  991. 

*  5  Durnf.  &  East.  649.  but  see  6  Durof. 
k,  East,  369.  2  New  Rep.  C.  P.  365.  1 
tVms.  Sauod.  291.(f. 

«  1  Wils.  224.  2  Wila.  227. 

*  For  a  more  particular  account  of  the 
parties  to  the  action,  whether  upon  contrtKU 
or  for  wrongs,  see  2  Wms.  Saund.  1 1 6.  a.  (2). 
and  Chitty  on  Pleading,  1  v.  Chap.  I. 

*  2  Wils.  319.  3  WiU.  348.  J  IHmif.  & 
E*»t,  274.  But  wher^  the  substantial 
ground  of  action  is  coniroet,  the  plaintiff 
cannot,  by  declaring  in  aue,  render  a  perM>u 
«^I*,  who  would  not  bave  been  liable  fm 


his  promise :  Therefore,  where  the  plaintiff 
declared  that,  having  agreed  to  exchange 
mares  with  the  defendant,  the  latter,  by 
lalsely  warranting  his  mare  to  be  sound, 
well  knowing  her  to  be  unsound,  Ailsely  and 
fraudulently  deceived  the  plaintiff,  &c. ;  it 
was  bolden,  that  iitfaneg  was  a  good  plea  In 
bar  to  the  action.  2  Marab.  485. 

f  Com.  Dig.  tit.  Aaiem^  M.  And  see  2 
SUrk.  A/.  Mi  288.  where;  in  an  action  of 
irttcer  for  books  of  acooont,  Lord  BOmbonft^ 
intimated,  that  tho  bringing  an  action  of 
trover  was  not  the  most  convenient  remedj 
in  a  case  of  this  nature  j  and  «iid,  that  be 
had  beard  Mr.  fFtUUce  espress  bis  snrpriae, 
that  the  remedy  by  repieoim  was  not  moit  fr*- 
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caosot  afterwards  brin^  another  species  of  action  for  the  same  cause, 
either  vvhilsl  the  former  is  dependiog,  or  after  it  has  been  determined. 
And  it  is  a  rule,  that  the  party  applying  for  an  information  shall 
be  understood  to  have  made  his  election,  and  waived  his  remedy 
by  acHon^  whatever  may  be  the  fate  of  the  motion  for  the  in- 
formatioB,  unless  the  court  think  fit  to  give  him  leave  to  bring  an 
aelioB'. 

The  law  is  said  to  abhor  ctrcuifjf  of  action:  and  therefore' if 
the  obUi^ee  of  a  bond  covenant  generally  not  to  sue  upon  it,  this 
sbill  operate  as  a  release,  and  may  be  pleaded  in  bar  of  the  action  ; 
for  if  it  operated  only  as  a  covenant,  it  would  produce  two  actions^ 
So  whereto  debt  on*  bond  for  300/.,  the  defendant  pleaded,  that 
after  (lie  making  of  the  bond,  the  plaintiff  by  indenture  covenanted, 
that  if  the  defendant  should  at  such  a  day  pay  ]00{.  the  oblig'ation 
should  be  void,  and  alledged  that  he  paid  the  money  at  the  day ; 
and  upon  demurrer,  it  was  insisted  for  the  plaintiff,  that  the  in- 
denture being  made  after  the  bond,  could  not  be  pleaded  in  bar; 
but  all  the  court  held,  that  the  defendant  might  well  plead  it  in 
bar,  without  being  put  to  the  action  of  covenant,  by  circuity  of 
adion^  But  if  A.  and  B.  are  jointly  and  severally  bound  to  C, 
who  covenants  with  A.  only,  that  he  will  not  sue  him,  this  is  not 
coDstrued  to  be  a  release,  fdr  there  is  still  a  remedy  on  the  bond 
against  B"*. :  And  so  where  a  man  becomes  bound  to  another, 
who  covenants  not  to  put  the  bond  in  suit  before  Michaelfnas^ 
and  the  obligee  nevertheless  brings  debt  on  the  bond  before  that 
time,  the  defendant  cannot  plead  the  covenant  in  bar,  but  must 
have  recourse  to   an  action  upon  it*. 

It  is  a  rule,  that   several  counts  may  be  joined  m    the  same 
declaration,  for  difllercnt  causes,  provided  they  are  of  the  uame 


^Qcntly  resorted  to,  by  means  of  which  the  on  Pleading,  1  V.  p.  207. 

p^rtyni^t  obtain  possesstOD  of  the  tpecifie  b  ]  Oumf.  &  East,  446. 

chattel  of  which  he  had  been  deprived,  ia*  «  Cro.  Eliz.  623. 

stead  of  an  action  of  trottTf  in  which  he  ^  2  Salk.  575.  1  Ld.  Raym.  690. 12  Mod. 

aookl  reoorer  damages  only.    Sed  quart,  551.  S.C  8  Domf.  &  East,  168. 

whelter  M^frora  Wm,  eicept  in  cases  of  dis-  «  And.  307.  p^,  316.  Cro.  Eliz.  352.  S.  C. 

tMrm,kxT9Btm damage feoiant,  he,}  and  see  further  as  to  dreuity  of  action,  2 

^iteo.^orrav  andanoiker,  H.  28  Geo.  ^  Wm&  Saand.  150.  (2).  4  Durof.  5c  East, 

in.  K.  B.  And  see  farther  as  to  the  eUeiion  4^0. 
•factiOBi^  Com.  Dig.  tit.  Aciwv,  M.  Cbitty 
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nature^.  Thus,  in  actions  upon  contracty  the  plaintiff  may  Jioin 
as  many  different  counts  as  he  has  causes  of  action,  in  accotmt; 
so  likewise  in  as9ump$itf  or  in  covenant^  debty  annuity^  or  scire 
Jacias :  And  there  is  a  case  where  it  was  holden,  that  debt  and 
iletinue  might  be  joined  in  the  same  action^.  In  like  manner,  in 
actions  for  wrongs  independently  of  contract,  the  plaintiff  may  join 
ILS  many  different  counts  as  he  has  causes  of  action  in  ccMe,  or 
in  detinuej  replemn^  or  trespasi  :  And  he  may  join  trespcus  add 
battery  of  his  servant,  per  quod  servitium  amisit^^  or  trespass 
and  rescue'^ f  in  the  same  declaration.  But  with  the  exceptions 
before-mentioned,  counts  in  actions  upon  contract  cannot  be  joined 
with  counts  for  wrongs  independently  of  contract ;  nor  can  counts 
in  any  ont  species  of  these  actions,  be  joined  with  counts  in 
another. 

Wherever  several  counts  may  be  joined  in  the  same  declaration, 
for  different  causes  of  action,  there  is  always  the  same  process  by 
original  writ,  and  in  general  the  same  plea  or  general  issue,  and 
the  same  judgment.  And  hence,  rules  have  been  framed,  ia  order 
to  determine  what  different  counts  may  or  may  not  be  joined  ia 
the  same  declaration,  from  the  similarity  of  the  process,  the  plea, 
and  the  judgment  In  one  case,  it  was  said  by  Zee,  ch.  J.  tbat 
the  true  way  to  judge  of  this  matter  is,  that  whenever  the  process 
and  judgment  are  the  same  on  two  counts,  they  may  be  joined ; 
otherwise  they  cannot*.  But  it  being  found  that  the  similarity  of 
the  process  afforded  but  a  very  fallible  criterion,  there  being  the 
same  process  of  summons  attachment  and  distress  in  actions  of 
account^  covenant ^  debty  annuity ^  and  detinue ^  and  the  same 
process  of  attachment  and  distress  in  actions  of  assumpsit^  case 
and  trespass,  none  of  which  can  be  joined,  it  was  said  in  a  sub* 
sequent  case,  by  Wilmot,  ch.  J.  that  the  true  test  to  try  whether 
two  counts  can  be  joined  in  the  same  declaration,  is  to  consider 
lind  see  whether  there  be  the  same  judgment  on  both;  and  if 
there  be,  he  thought  they  might  be  well  joined^    But  in  a  later 


*  S  Wmi.  Samid.  111.  h.  8  New  Rep.  C.  P.  476. ml«,  & 

^  Bro.  Abr.  tit.  Jaindn  m  action^  97.  Gilb.  ^  2  Lutw.  1349.  1  Ld.  Raym.  83.    Tbera 

C.  P.  5.  1  Bac  Abr.  30.    But  trour  and  is  also  a  writln  the  register,  dtusDrffaMarld^ 

dir/MKf  cannot   be  juined.     Willes,    118,  tvm  bonitwi,  F.  N.  B«  89.  bot  this  writ  hat 


And  in  order  to  join  deU  and  ilflnMf,  it      been  said  to  be  agaiost  Uw.  3  Salk.  637. 
seems  tbey  must  be  both  fonnded  on  toniraeL         *  1  Wils.  258. 
«  Cm.  Jac  501.  Aleyn,  9. 1  Bac,  Abr.  30.         '  3  Wils.  391. 
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cue,  the  court  of  Common  Rew  were  of  opinion,  tbtt  fbe  rulo 
or  test  to  try  whether  two  counts  ou  be  joined,  as  Uid  down  in 
the  former  one,  wm  rather  too  large,  and  not  uniTersally  true* : 
and  the  reason  for  this  opinion  probably  was,  that  there  is  the 
same  judgment,  for  damages  wid  costs,  in  actions  of  a$$umptUf 
covenaiti,  ea$e  and  tretpatt^  and  the  same  entry  of  a  fHisericordia 
in  the  three  first  of  these  actions,  and  yet  no  two  of  .them  can  b« 
joined .  Therefore  in  a  still  later  case,  a  new  criterion  was  esUblished ; 
and  it  was  said  by  Butter,  J.  to  be  universally  true,  that  wherever 
the  same  plea  may  be  pleaded,  and  the  same  judgment  given,  on 
two  oounta,  they  may  be  joined  in  the  same  dectaration*.     But 
even  this  rule  is  not  altogether  unexceptionable ;   for  it  is  clear 
that  co«e  and  tre$pa$t  cannot  hi  general  be  joined,  although  the 
same  plea  of  not  guilty  of  the  premises  will  serve  for  both,  and 
there  is  the  same  judgment  in  each,  for  damages  and  costs:  and 
though  in  general  the  judgment  in  ire»pa$»  is  quod  capiatur,  and 
in  actions  upon  the  caae  quod  tU  m  muericordid^,  yet  sometimes 
there  is  an  entry  of  a  capiatur  in  ca«e,  as  well  as  in  tretpat^. 
It  should  also  be  observed,  that  this  rule  U  merely  affirmative ; 
and  it  does  not  hold  £  amverto,  that  different  counts  cannot  be 
Joined,  unless  there  be  the  same   plea  and  judgment  on   all  of 
them :  for  It  is  holden,  that  debt  on  record,  specialty  and  simple 
contract,  may  be  joined,  although  they  require  different  pleas* ; 
and  in  debt  and  detinuey  which  may  also  be  joined,  not  only  the 
pleas,  but  the  judgments  are  different'.    The  nature  of  the  causes 
of  action  therefore  should  be  attended  to,  in  order  to  determine 
whether  different  counts  may  or  may  not  be  joined  in  the  same 
declaration ;   and,  with  the  exceptions  which  have  been  noticed,  it 
may  safely  be  laid  down  as  a  general  rule,  that  wherever  the  causes 
of  action  are  of  the  same  nature,  and  may  properly  be  the  subject 
of  counts  in  the  same  species  of  action,  they  may  be  jmned,  otherwise 
they  cannot. 

In  order  to  jom  several  counts  however,  in  the  same  declaration, 
it  is  necessary  that  they  should  be  all  of  them  in  the  tame  right' .- 

•  3  Will.  354.  *  I  Rol.  AbT.  tit  Anmreemtnt,  E. 

*  1  Domf.  a.  B«t,  476.  and  .ee  «  Wm..         •  Cro.  Cr.  316.  I  Vent.  366. 1  Ditw.  43. 

c|  Ld.  Rayoi.    «73s   «  Wmi.  Svand.         »5Mod.9. 

,  ,^  I «  Wm*.  Srand.  117.  A  «. 

^17.  €, 


•% 
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and  upon  (bat  ground  it  is  Iiolden,  tbat  a  plainiiflf  cannot  join  in  the 
same  declaration,  a  demand  as  executory  with  another  which  accrued 
in  his  own  right* :  and  such  misjoinder  of  action  is  a  defect  in  snb* 
stance,  and  therefore  bad  on  a  general  demurrer,  or  in  arrest  of  judg- 
ment, or  on  a  writ  of  error**.  But  a  count  for  money  had  and  receired 
by  the  defendant  to  the  use  of  an  execulor^,  or  for  money  paid  by 
the  plaintiff  ae  such,  to  the  use  of  the  defendant"*,  may  be  joined  with 
a  count  on  a  promise  to  the  tescator :  So  a  count  upon  a  promise  to 
the  plaintiff  as  administratrix,  for  goods  sold  and  delivered  by  ber 
after  the  death  of  the  intestate,  may  be  joined  with  a  count  upon  an 
account  stated  with  her  as  administratrix;  for  the  danmges  and 
costs  when  recovered  will  be  assets* :  and  it  is  a  rule,  that  where  the 
transaction  has  been  entirely  with  executors  or  admmistrators  in  their 
representative  character,  and  not  in  their  personal  character,  or  alto* 
gether  in  their  personal  character,  the  counts  may  be  joined*. 

An  executor  or  adminutrcUor  may  declare  as  such,  on  an  account 
etatedbythe  defendant,  with  the  testator  or  intestate,  or  with  the 
plaintiff,  of  monies  due  to  him  in  his  representative  character*.  And 
where  a  testator  or  intestate  has  stated  an  account,  it  is  usual  to  de- 
clare for  the  balance,  against  his  executor  or  administrator.  Or  if 
an  executor  or  administrator  state  an  account  of  monies  due  from  the 
testdtor  or  intestate^,  or,  as  it  seems,  of  monies  due  from  himself 
in  his  representative  character*,  he  may  be  declared  against  as  such, 
f6r  what  appears  to  be  due.  And  in  any  of  the  above  cases,  other 
causes  of  action,  in  the  same  right,  may  be  joined  in  the  declaration. 
But  a  count  upon  an  account  stated  with  the  plaintiffs,  executors, 
&c.  not  saying  cm  executors,  &c.  cannot  be  joined  with  counts  on 
promises  to  the  testator ;  for  it  is  no  allegation  that  the  promises 
were  made  to  the  plaintifis  in  their  representative  capacity;  and 
under  such  a  count,  proof  might  be  given  of  an  account  stated  with 
them  individually^.  i 

»  I  Salh.  10.    2  Ld.  Raym.  841.    S  SU*.  '  Per  Lb  Blanc,  J.  2  Saiitb  R.  416. 

1271.    1  Wils.  ni.  S.C.  3  Durnf.  &  East,  f  2  Ur.  105.  I  Durnf.  &  East,  487.  6 

659.  4  Durnf.  &  East,  277.  3  Bos.  k,  Pul.  East,  405.    1  Taunt.  322.   6  Taunt.  453. 

7.  2  Wms.  Saund.  117.  4  2  Marsb.  147.  S.  C.  Forrest,  98.  aoeord. 

«» 4  Durnf.  &  East,  347.    1  H.  Blac.  108.  h  I  H.  Blac.  102. 

2  Bos.  &  Pul.  424,  bat  sm  6  East,  333.  i  i  Moore,  305.  but  sea  1  H.  Blac.  108. 

e  3  Durnf.  &  East,  659.  but  see  2  Wmt.  2  Bos.  &  Pul.  424.   2  Wms.  Saaod.  U7. 

Saund.  117.  d.  dL  «• 

'  3  East,  104,  k  5  East,  150.  and  see  2  Bos.  &  Pol.  424. 

•  i  East,  405.  2  SmiUi  R.  410.  S.  C. 
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The  aswigneeg  of  A*  a  baokrupt,  and  also  of  B.  a  bankrupt,  under 
•qiarate  coomiiasiODa,  oaniiot  reooTer,  in  the  aame  action,  k  joint  debt 
doe  from  the  defendant  to  both  the  bankrupts,  and  also  separate 
debts  due  to  each ;  and  if  in  such  an  action  the  jury  have  assessed 
(be  damages  severally,  on  the  separate  counts,  the  court  will  arrest 
the  judgment  on  those  counts  which  demand  the  debts  due  to  each 
kaakrupt  separately* :  And  Ae  assignees  of  A.  and  B.  bankrupts, 
aader  a  joint  commission,  cannot  maintain  an  action  for  money  had 
tad  reonved  to  the  use  of  the  bankrupts,  or  to  their  own  use,  if  it  be 
proved  that  one  of  them  only  had  committed  an  act  of  bankruptcy ; 
neither  are  they  entitled  to  recover  the  separate  moiety  of  one,  under 
foch  commission^.  But  where  the  plaintiffs  sued  as  assignees  of  A. 
aod  B.  and  also  as  assignees  of  C.  for  a  joint  demand,  due  to  all 
the  bankrupts,  the  declartdion  was  holden  good,  on  a  motion  in  arrest 
of  judgmenf":  And  the  assignees  under  a  joint  commission  against 
A  and  B.  may,  in  an  action  to  recover  a  debt  due  to  A.,  describe 
themselves  io  the  declaration,  as  assignees  of  A.  alone^ 


The  UmUaiian  of  personal  actions  is  regulated  by  several  statutes. 
By  the  3l  JSlias.  c.  5.  §  5.  ^'  all  actions  brought  for  any  forfeiture 
"  upon  a  penal  statute,  whereby  the  forfeiture  is  limited  to  the  king 
"  only,  shall  be  brought  within  two  years  after  the  ofTeuce  com- 
"  mitted^  and  not  after.  And  all  actions  brought  for  any  forfeiture, 
*upon  a  penal  statute,  except  the  statute  of  tillage,  the  benefit 
'*  wherectf  is  limited  to  the  king  and  the  informer,  shall  be  brought 
*^  within  one  year  after  the  offence  committed  ;  and  in  default  there- 
*  of^  the  same  shall  be  brought  for  the  king,  at  any  time  within  tmo 
*^  years  after  that  year  ended :  And  if  any  action  shall  be  brought 
*^  after  the  time  so  limited,  the  same  shall  be  void.  Provided,  that 
**  where  a  diorter  time  is  limited,  the  action  shall  be  brought  within 
^  that  time.'*  This  statHte  extends  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  limited  to  the  king,  or  to  the  king 


*  3  Doriil  &  East,  433*  and  tee  2  Moore,  as  to  the  joinder  of  actions,  2  Wms.  Saoiid. 

9.  117.  b.  c.  d.  e.  Cbitty  od  Pleading,   1  V.  p. 

^8  Moore,  199.  196. 

«  3  Donf.  fc  East,  779.  And  mc  fartbt r  ^  2  Stark.  Ni.  PH.  17. 
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and  ihe  party,  whether  made  before  or  aiooe  the  81  Eli^.  But  it 
does  not  extend  to  actions  brought  by  the  party  grievedf^ :  And  where 
the  penalty  is  given  to  a  common  informer  alone,  diflferent  opinions 
have  been  entertained,  whether  it  is  within  the  statute.  On  the  one 
hand  it  has  been  said,  that  this  is  not  a  case  within  the  words  of  the 
act,  which  ought  to  be  taken  strictly,  and  not  extended  by  an  equi- 
table construction.  On  the  other  hand,  it  has  with  more  reason  been 
contended,  that  as  the  informer  is  bound  when  the  king  is  joined  with 
him,  much  more  should  he  be  bound  when  he  sues  by  himself^.  And 
accordingly,  where  an  action  was  brought  after  a  year,  by  a  common 
informer,  on  the  statute  0  Anne,  o.  14.  the  court  of  Common  Pleas 
held  this  to  be  a  case  within  the  31  Eliz.  though  the  action  was  givea 
in  the  first  instance  to  the  party  grieved,  and  afterwards  to  a  com- 
mon informer ;  for  such  actions  would  have  been  within  the  7  Hen. 
VIII.  c.  3.  and  the  31  Eliz.  was  made  to  narrow  the  time  given  by 
that  statute,  and  could  never  mean  to  leave  any  actions  unrestrained 
in  point  of  time :  the  latter  part  of  the  clause  must  therefore  be  oon-» 
strued  to  extend  to  them*'. 

By  the  statute  21  Jac.  1.  e.  16.  §  3.  it  is  enacted, ''  that  all  actiom* 
^^  of  trespass  quare  clausum  fregiij  Sfc.  deHnue,  trover^  and  re« 
plevin  for  taking  away  goods  or  cattle ;  all  actions  of  account  and 

upon  the  ccMe,  other  than  such  accounts  as  concern  the  trade  of 
**  merchandize  between  merchant  and  merchant,  thdr  factors  or 
<^  servants ;  all  actions  of  debt  grounded  upon  any  lending  or  con- 
'^  tract  without  specialty,  or  for  arrearages  of  rent ;  and  all  actions 
*^  of  assaidty  menace^  battery^  wounding^  and  imprisonment  shall 
*^  be  commenced  and  sued  within  the  times  hereafter  expressed,  and 
^<  not  after ;  that  is  to  say,  the  said  actions  upon  the  case^  (other 
^*  than  for  slander  J  account^  trespass  quare  clausum  fregit^  ^c. 
'^  debt^  detinue^  and  replevin^  within  six  years  next  after  the  cause 
*'  of  such  actions  or  suit,  and  not  after  ;  actions  of  assault,  battery, 
*^  wounding,  or  imprisonment,  within  four  years  ;  and  actions  upon 
**  the  case  for  words,  within  two  years  next  after  the  words  spoken^ 
**  and  not  after.'* 


u 
cc 


»1   Marsh.  321.   (a J  3  Maule   &  Sel.  Willes,  443.  fa.) 

434,  &c.  440,  &c  4U.  «  1  LU.  Raym.  78. 

^  1   Show.   Rep.  353,  4.     Cartb.    839.  *  Lookup  v.  Sir  T.  Frederick^  M.  6  Geo. 

Comb.  194.  4  Mod.  129.  19  Mod.  27. 8.  C.  111.  Bui.  Nu  Piu  195. 
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^  NeTertheless,  if  in  any  of  the  said  actions,  judgment  be  gtTen 
**  for  the  plaintiff,  and  the  same  be  reversed  by  error  ;  or  a  Terdict 
**  pass  for  the  plaintiff,  and  upon  matter  alledged  in  arrest  of  judg- 
^  ment,  the  judgment  be  given  against  the  plaintiff,  that  he  tako 
**  nothing  by  his  plaint,  writ,  or  bill ;  or  if  any  of  the  said  actions 
**  shall  be  brought  by  original,  and  the  defendant  therein  be  out- 
*'  tawed,  and  shall  after  reverse  the  outlawry  ;  that  in  all  such  cases, 
**  the  party  plaintiff,  his  heirs,  executors  or  administrators,  as  the 
"  case  shall  require,  may  commence  a  new  action,  within  a  year  after 
"  such  judgment  reversed,  or  given  against  the  plaintiff,  or  outlawry. 
**  reversed,  and  not  after.^' 

''  And  if  any  person  or  persons,  entitled  to  any  of  the  said  actions, 
**  shall  be  at  the  time  of  any  such  cause  of  action  accrued,  within  the 
^  age  of  twenty  one  years,  feme-covert,  non  compoa  menftt,  im- 
^  prisoned,  or  beyond  the  seas ;  then  such  person  or  persons  shall 
"  be  at  liberty  to  bring  the  same  actions,  within  such  times  as  are 
^  before  limited,  after  their  coming  to  or  being  of  full  age,  discover^ 
**  of  sane  memory,  at  large,  and  returned  from  beyond  the  seas.** 

These  statutes  are  confined  to  the  particular  actions  enumerated 
(herein :  and  do  not  extend  to  actions  pf  annuity^  or  of  (iccouni 
concerning  the  trade  of  merchandize  between  merchant  and  merchant, 
where  the  accounts  are  open  and  current ;  nor  to  actions  of  covenant, 
or  debt  on  specialty,  or  other  matter  of  a  higher  nature ;  but  only  to 
actions  of  debt  upon  a  lending  or  contract  without  specialty,  or  for 
arrearages  of  rent  reserved  on  parol  leases*.  A  scire  /dcia$  also 
being  founded  on  matter  of  record,  is  not  within  the  statutes  of  limi- 
tations. 

Suits  in  the  Admiralty  Court  for  seamen^s  wages,  not  being  pro- 
vided for  by  these  statutes^,  it  was  enacted  by  the  4  Anne,  c.  16. 
§  17.  that  '^  all  suits  and  actions  in  the  court  of  Admiralty,  for  sea* 
^  men's  wages,  shall  be  commenced  and  sued  within  six  years  next 
*^  after  the  cause  of  such  suits  or  actions  shall  accrue,  and  not  after  ;.** 
with  the  like  proviso,  as  before,  in  favour  of  persons  within  the  age 
of  twenty  one  years,  &c.    In  the  case  of  a  defendant  beyond  scfi*^. 


•  Hot  109.  1  Sannd.  38.  S  Saond.  66.  S.  C. 

^  9  Ld.  Raym.  934.  3  Salk.  227.  6  Mod.  ^  2  Salk.  430. 

S5.  S.C.  2  lA.  Raym.  1294.   2  Salk.  424. 
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it  was  enacted,  by  the  same  statute,  §  19.  that  "  if  any  person  or  per- 
^  sons,  against  whonn  there  shall  be  any  such  cause  of  suit  or  action 
^*  for  seamen's  wages,  or  ai^y  of  the  causes  of  action  mentioned  in 
<<  the  21  Jac.  I.  shall  be,  at  the  time  of  any  such  cause  of  suit  or 
<<  action  accrued,  beyond  the  seas,  then  the  person  or  persons  en- 
**  titled  to  any  such  suit  or  action,  shall  be  at  liberty  to  brings  the 
/<<  said  actions,  against  suA  person  and  persons,  after  their  return 
"**  from  beyond  the  seas,  within  such  times  as  are  respectively  limited 
^<  for  the  bringing^  of  the  said  actions  by  this  act,  and  by  the  said 
^<  other  aot  of  21  Jac.  l.^  And  by  the  Lords'  Act,  32  Geo.  II.  c.  28. 
§  17.  ^^  no  advantage  shall  be  had  or  taken  in  any  action  or  suit, 
^'  against  any  prisoner  discharged  by  virtue  of  that  act,  his  heirSy 
^  executors  or  administrators,  for  that  the  cause  of  action  did  not 
^  accrue  within  six  years  next  before  the  commencing  thereof,  unless 
^^  the  prisoner  was  entitled  to  take  such  advantage,  before  be  stood 
'^  charged  in  custody,  by  virtue  of  the  original  suit  or  action  ;  and  in 
'*  such  case,  the  same  may  be  pleaded  by  any  such  prisoner,  his  heirs, 
'^  executors  or  administrators.'* 

In  actions  o(  assumpsit^  if  the  plaintiff  be  in  England^  when  the 
cause  of  action  accrues,  though  he  afterwards  go  abroad,  the  time 
of  limitation  begins  to  run,  so  that  if  he  or  his  representatives  do  not 
sue  within  six  years,  the  statute  is  a  bar*.  And  if  one  plaintiff  be 
abroad,  and  others  in  England^  the  action  must  be  brought  within 
six  years  after  the  cause  of  action  arises**.  It  has  also  been  deter- 
mined, that  the  statute  of  limitations  extends  to  persons  in  Scotland^^ 
But  if  the  plaintiff  be  abroad,  or  beyond  the  sea,  at  the  time  when 
the  cause  pf  action  accrues,  the  statute  will  not  run  against  him  till 
bis  return  to  this  country^.  And  if  the  plaintiff  be  a  foreigner,  and 
do  not  come  to  England  for  a  great  many  years  after  the  cause  of 
action  arises,  he  still  has  six  years  after  his  coming  hither  to  brings 
his  action":  And  if  be  never  come  to  England  himself,  be  has  always 
a  right  of  action  while  he  lives  abroad ;  and  after  bis  death,  his 
executors  or  administrators  are  in  the  same  situation. 

The  statute  cannot  be  a  bar  in  any  case,  unless  the  time  of  limita- 
tion is  expired  after  there  hath  been  a  complete  cause  of  action ;  as 


•  1  Wils.  134.  4  2  str.  836.  Fitzgib.  81.  S.  C. 

»•  4  Durof.  &  Eait,  516.  -3  Wils.  J45.  3  Blac.  Rep.  723.  S.  C. 

«  I  Blac.  Rep.  286. 
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if  a  man  promise  to  pay  ten  pounds  to  J.  S.  when  be  comes  from 
Jtome,  or  when  be  marries,  and  ten  years  after  J.  S.  marries,  or 
comes  froDD  Rome,  the  right  of  action  accrues  from  the  happen- 
ing of  the  contingency,  from  which  time  the  statute  will  begin  to 
ran,  and  not  from  the  time  of  the  promise*.  So  in  cusumpMit,  where 
the  plaintiff  declared  that  the  defendant,  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  would  receive  A.  and  B.  into  bis 
hoDse  as  guests,  and  diet  them,  promised,  &c.  the  defendant  pleaded 
ffon  oMMumpHt  infra  $ex  annoi,  upon  which  the  plaintiff  demurred, 
tod  it  was  held  no  plea ;  for  the  defendant  cannot  in  such  case  plead. 
non  assumpsit  infra  sex  annos,  but  actio  non  accrevit  infra  sex 
annos ;  for  it  is  not  material  when  the  promise  was  made,  if  the 
cause  of  action  be  within  the  six  years,  and  the  dieting  might  be  long 
afterwards^.  So  if  the  captain  of  a  ship  insured,  barratrously  carry 
her  out  of  tlie  course  of  the  voyage,  procure  her  to  be  condemned  in 
a  vice-admiralty  court,  sell  her,  and  deliver  her  up  to  the  purchaser, 
it  is  (mly  from  this  last  event  that  the  statute  of  limitations  begins  to 
run,  as  betwcfen  the  assured  and  the  underwriter^.  And  no  debt 
accrues  on  a  bill  payable  after  sighty  until  it  be  presented  for  pay- 
ment :  Therefore,  the  statute  of  limitations  is  no  bar  to  an  action  on 
socfa  a  bill,  unless  it  has  been  presented  for  payment  six  years  before 
the  action  commenced**. 

There  is  no  statute  of  limitations  in  an  action  of  debt  on  bond*. 
But  where  the  bond  has  been  given  more  than  twenty  years  before 
the  commencement  of  the  action,  and  no  interest  has  been  paid  upon 
it,  nor  any  acknowledgment  by  the  obligor  of  the  existence  of  the 
debt,  during  that  period,  the  law  in  general  will  presume  it  to  be  satis- 
fied^;  particularly  if  the  debt  be  large,  and  the  obligor  has  been  all 
along  in  good  circumstances'.  And  the  defendant  shall  have  the 
benefit  of  this  presumption  on  the  plea  of  solvit  ad  diem^  unless 
interest  appears  to  have  been  paid  upon  the  bond,  after  the  time  men- 
tioned in  the  condition ;  in  which  case  he  must  plead  solvit  po$i 


'Godb.  437.    1  Uy.  48.    1  Blac.  Rep.  'C  Mod.  22.    11  Mod.  9.    1  Str.  652.    3 
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<  1  CuBpb.  539.  Daraf.  &  East,  270. 
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diehi\  So  where  a  bond  has  been  given,  or  interest  paid  upon  it, 
Within  twenty  years,  the  law  in  some  cases  will  presume  it  to  be 
satisfied ;  as  where  it  has  been  given  eighteen  or  nineteen  years,  and 
in  the  mean-time  an  account  has  been  settled  between  the  parties, 
without  taking  any  notice  of  the  demand^ :  but  in  that  case  the  pre- 
sumption must  be  fortified  by  evidence  of  some  auxiliary  circum- 
stances^ ;  though  after  a  considerable  length  of  time,  slight  evidence 
is  said  to  be  sufiicient''. 

This  doctrine  of  presumption  is  said  to  have  been  first  taken  up  by 
Lord  Hal^f  who  thought  the  lapse  of  time  a  circumstance  from 
whence  a  jury  might  presume  payment.  In  this  he  was  followed  by 
Lord  Holt,  who  held  that  if  a  bond  be  of  twenty  yearn  standing, 
and  no  demand  proved  thereon,  or  good  cause  of  so  long  forbearance 
shewn,  on  solvit  ad  diem,  he  should  intend  it  paid^  This  doctrine 
was  afterwards  adopted  by  Lord  Raymond,  in  the  case  of  Constahle 
T.  SomerBct^.  And  it  is  not  confined  to  actions  of  debt  on  bond  ; 
but  the  like  presumption  has  been  made,  after  twenty  years,  in  an 
action  of  debt\  or  scire  facias^,  on  a  judgment :  and  in  a  late  case'', 
where  it  appeared  that  the  bond  was  not  satisfied,  the  jury  under 
particular  circumstances,  and  after  a  great  lapse  of  time,  presumed  it 
to  have  been  released. 

The  presumption  of  payment  however  may  in  general  be  rebutted, 
by  shewing  that  interest  has  been  paid  on  the  bond  within  twenty 
years,  or  that  the  obligor  has  acknowledged  the  existence  of  the  debt 
within  that  period',  or  that  he  was  in  bad  circumstances*",  or  the  de-^ 
mand  trifling",  or  that  he  has  ever  since  his  acknowledgment  resided 
abroad^.  But  where  there  was  no  evidence  of  payment,  or  of  any 
sort  of  acknowledgment,  for  more  than  thirty  year)3,  the  presumption 


•  1  Str.  658.  ^  1  Str.  639. 
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arising  from  lapse  of  time,  of  a  judgment  being  satisfied,  was  holden 
not  to  be  rebutted,  by  evidence  of  the  defendant  baying  been  in  em- 
barrassed circumstances,  and  in  the  opinion  of  those  who  knew  bim, 
incapable  of  paying  the  debt  secured  by  the  judgment*.  In  order  to 
proTe  the  payment  of  interest,  or  a  part  of  the  principal,  an  indorse* 
ment  made  by  the  obligee  upon  the  bond,  within  twenty  years,  ia 
allowed  to  be  evidence^ ;  but  an  indorsement  made  after  the  presump- 
tion had  taken  place,  is  not  admissible. 

In  actions  for  wrongif  particular  times  of  limitation  are  frequently 
appointed  by  statute,  different  from  those  in  common  cases.  Thu8| 
by  the  statute  24  Geo.  II.  c.  44.  §  8.  it  is  provided,  that ''  no  action 
*<  shall  be  brought  against  any  justice  of  the  peace,  for  ainy  thing 
**  done  in  the  execution  of  bis  office,  or  against  any  constable,  head' 
"  borough,  or  other  officer,  or  person  acting  by  his  order  and  in  his 
''  aid,  unless  commenced  within  six  calendar  months  after  the  act 
^  committed.**  But  in  the  case  of  a  continued  imprisonment,  the 
magistrate  is  liable  to  answer  in  an  action  for  such  part  of  the  impri- 
sonment suffered  under  his  warrant,  as  was  within  six  calendar 
months  before  the  action  commenced  against  him"*.  And  where  an 
adias  of  assault  and  false  imprisonment  was  brought  against  a  con- 
stable, who  had  exceeded  his  authority,  it  being  objected  that  the 
plaintiff  had  not  shewn  the  action  commenced  within  six  months, 
according  to  the  above  statute,  Lord  Kenyan  overruled  the  objection, 
on  this  distinction ;  that  the  defendant  acted  colore  officii,  and  not 
wtute  officii ;  and  said,  that  it  had  often  been  held,  that  a  constable 
acting  colore  o^ctt  was  not  protected  by  the  statute,  where  the  act 
committtifd  is  of  such  a  nature  that  the  office  gives  him  no  authority 
to  do  it :  in  the  doing  of  that  act  he  is  not  to  be  considered  as  an 
officer ;  but  where  a  man  doing  an  act  within  the  limits  of  his  official 
authority,  exercises  that  authority  improperly,  or  abuses  the  discre- 
tion placed  in  him,  to  such  cases  the  statute  extends :  The  distinction 
is,  between  the  extent  and  the  abuse  of  the  authority^  But  where  a 
constable,  having  a  magistrate's  warrant  of  distress,  to  levy  a  church 


•  I  Ctenpb.  SIT,  <  2  Str.  827.  2  Vez.  43.  ocr.    1  Barnard. 
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Tate,  under  Ih6  statute  58  Oeo.  III.  c.  127.  broke  the  door  of  aad 
entered  the  plaintiff's  dwelling  house;  the  court  held,  that  although 
he  thereby  exceeded  his  authority,  yet  that  no  action  could  be  maiur 
tained,  after  the  expiration  of  three  calendar  months*.  If  surveyors 
of  highways,  in  the  execution  of  their  office,  undermine  a  wall  ad- 
joining to  the  highway,  which  does  not  fall  till  more  than  three 
months  afterwards,  .they  are  subject  to  an  action  on  the  case,  not- 
withstanding the  clause  of  limitation  in  the  general  highway  act,  13 
Oeo.  III.  c.  78.  §  81.  for  the  consequential  injury,  within  three 
months  after  the  falling  of  the  walP.  And,  by  the  statute  88  Geo. 
III.  c.  37.  §  33.  **  if  an  action  or  suit  shall  be  brought  or  commenced 
**  against  any  person  or  persons,  for  any  thing  by  him  or  them  done 
^  in  pursuance  of  that  or  any  other  act  or  acts  of  parliament  then  in 
^'  force,  or  thereafter  to  be  made,  relating  to  his  majesty's  revenues 
'^  of  ciMfonMand  exciee,  or  either  of  them,  such  action  or  suit  shall 
**  be  commenced  within  three  months  next  after  the  matter  or  thing; 
<<  done*^  :*'  On  which  statute  it  has  been  holden,  that  the  actioa 
must  be  commenced  within  three  months  from  the  time  of  the  ori« 
ginal  seizure,  notwithstanding  the  pendency  of  process  in  the  Ex- 
chequer^. By  some  later  statutes,  actions  against  the  treasurer  of 
the  West  India*  or  London  Dock  Company^^  must  be  brought 
within  six  calendar  months  after  tbe  fact  committed.  And,  by  the 
statute  43  Geo.  III.  c.  09.  §  70.  for  consolidating  the  provisions  in 
the  acts  relating  to  the  duties  under  the  management  of  the  commis- 
sioners for  the  affairs  of  taxeSf  **  if  any  action  or  suit  shall  be 
^*  brought  against  any  person  br  persons,  for  any  thing  done  in  pur>- 
**  suance  of  that  act,  or  any  act  for  granting  duties  to  be  assessed 
"  under  the  regulations  of  that  act,  such  action  or  suit  shall  be  com- 
'^  menced  within  six  calendar  inonths  next  after  the  fact  committed, 
'^  and  not  afterwards.** 

To  take  a  4;ase  out  of  the  statute  of  limitations,  it  b  usual  in  a«- 
sumpsity  to  prove  a  promise  to  pay,  or  acknowledgment  of  the  debt, 
within  six  years  before  the  commencement  of  the  action.    And  a  coti- 


«  1  Barn.  &  Aid.  «27.  III.  c.  70.  $  34.  S4  Geo.  III.  test.  2.  c.  47. 

^  .16  Eaitt,  215.  and  see  5  Taunt.  537,  8.  §  35.  39. 
1  Marsh.  429.  6  Taunt.  S9.  S.  C.  3  Maule  '  2  U.  Blac.  14.  2  East,  254. 

k,  Sel.  580.  a  Stat.  39  Geo.  Ilf.  c.  69.  $  184. 

«  See  alfo  the.former  statutes  of  23  Geo.         '  SUt.  39  Sc  40  Geo.  JII.  c.  47.  %  151. 
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diUanal  promise  hts  been  liolden  sufficient  for  this  purpose,  as  well  ma 
an  abaobUe  ofie ;  as  where  the  defendant  sud  to  the  plaintiff^  proioe 
yamr  debi^  and  I  mill  pay  U\  But  if  an  executor  bring  as$umpni 
on  a  promise  made  to  his  testator,  and  the  defendant  plead  that  he 
made  no  promise  to  the  testator  within  six  years ;  if  issue  be  joined 
thereon,  a  promise  to  the  executor  within  six  years  will  not  main- 
tiua  the  action^ 

It  was  formerly  doubted,  whether  a  bare  ackmmledgment  of  the 
debt,  without  a  profmite  of  payment,  was  sufficient  to  take  the  case 
cot  of  the  statute ;  such  an  acknowledgment  being  only  considered 
IS  evidence  of  a  promise :  as  in  trover ^  where  a  demand  and  re- 
fusal are  not  holden  to  be  a  cooYersion,  but  only  cTidence  of  it.  A 
bare  acknowledgment  however"^,  and  that  of  the  slightest  nature"*, 
is  now  deemed  sufficient  to  preTent  the  operation  of  the  statute. 
And  where  the  defendant,  having  entered  into  a  guarantee  in  writing, 
and  hecome  liable  upon  it,  at  a  period  of  more  than  ttx  years  before 
the  commencement  of  the  suit^  yerbally  promised,  within  six  years, 
that  the  matter  should  be  arranged ;  and  afterwards,  on  an  action 
bebg  brought,  pleaded  actio  non  accremtf  &c.  the  court  held,  that 
the  statute  of  frauds  hayiag  been  once  satisfied,  by  the  original 
promise  being  in  writing,  it  was  not  necessary,  in  order  to  take 
the  case  out  of  the  statute  of  limitations,  that  the  latter  promise 
should  also  be  in  writing*.  If  an  agent  has  been  employed  to  pay 
money  for  work  done  for  the  defendant,  and  the  workmen  are  re- 
ferred to  him  for  payment,  an  acknowledgment  or  promise  to  pay 
by  him,  will  take  the  case  out  of  the  statute  of  limitations^  So 
the  admission  of  the  wife,  who  was  accustomed  to  conduct  her 
husband's  business,  is  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  in  an  action  against  the  husband'.  And  in 
an  action  against  a  husband,  for  goods  supplied  to  his  wife  for 
her  accommodation,  while  he  occasionally  visited  her,  a  letter  written 
by  the  wife,  acknowledging  the  debt,  witliin  six  years,  was  deemed 


•  1  Ld.  Rayn.  989.  429.   1  Salk.  29.  *5  Bar.  8630.  and  tee  Cowp.  548,  4  Esp. 
Cftffth.  470.  3  Mod.  415.  S.  C.  and  Me  2  Rep.  4d. 

Skow.  196.  S  Vent.  131.  IS  Mod.  894.  •  1  Bern.  9t  Aid.  690. 

^  1  Selk.  88.  8  Ld.  Raym.  1 10.  6  Mod.  r  5  Efp.  Rep.  145. 
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admissible  evidence  for  that  purposeV  An  acknowledgment  by  one 
of  several  drawers  of  a  joint  and  several  promissory  note,  will  take 
the  case  out  of  the  statute,  as  agunst  any  one  of  the  other  drawers, 
in  a  separate  action  on  the  note  against  him^  So  where  one  of 
two  drawers  of  a  joint  and  several  promissory  note  having  be- 
come a  bankrupt,  the  payee  receives  a  dividend  under  the  com- 
mission  on  account  of  the  note,  this  will  prevent  the  other  drawer 
from  availing  himself  of  the  statute,  in  an  action  brought  against 
him  for  the  remainder  of  the  money  due  on  the  note ;  the  dividend 
having  been  received  within  six  years  before  the  action  brought*. 
And  in  an  action  against  A.  on  the  joint  and  several  promissory 
note  of  himself  and  B.,  to  take-  the  case  out  of  the  statute  of 
limitations,  it  is  enough  to  give  in  evidence  a  letter  written  by 
A.  to  B.,  within  the  six  years,  desiring  him  to  settle  the  money^. 
But  it  is  not  sufficient  to  shew  a  payment  by  a  joint  maker  of 
the  note  to  the  payee,  within  six  years,  so  as  to  throw  it  upon 
the  defendant  to  shew  that  the  payment  was  not  made  on  account 
of  the  note :  An  acknowledgment  ^y  one  drawer  in  such  case,  to 
bind  the  other,  must  be  clear  and  explicit*.  And  where  one  of 
two  joint  drawers  of  a  bill  of  exchange  became  bankrupt,  and* 
the  indorsees  proved  a  debt  under  his  commission,  beyond  the  amount 
of  the  bill,  for  goods  sold,  &c.  and  exhibited  the  bill  as  a 
security  they  then  held  for  their  debt,  and  afterwards  received  a 
dividend ;  the  court  held,  in  an  action  by  the  indorsees  of  the  bill 
against  the  solvent  partner,  that  the  statute  of  limitations  was  a 
good  defence,  although  the  dividend  had  been  paid  by  the  assignees 
of  the  bankrupt  partner,  within  six  years^ 

If  a  letter  be  written  by  a  defendant  to  the  plaintiff's  attorney, 
on  being  served  with  a  writ,  couched  in  ambiguous  terms,  neither 
expressly  admitting  nor  denying  the  debt,  it  should  be  left  to  the 
jury  to  consider  whether  it  amounts  to  an  acknowledgment  of  the 
debt>.    And  if  there  be  a  mutual  account  of  any  sort  between  the 


*  1  Ccmpb.  394*  465.  tewh,  contra, 

^  J>ODg.  652,  3.  N,  B,  In  referring  to  '3  Campb.  38. 
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preterTed  in  tbe  od^oo  edition.  i  4  Damf.  Ac  Bait,  760. 
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plaintiff  and  defendant,  for  any  item  of  which  credit  has  been  given 

witliin  six  years,  that  is  eyidcnce  of  an  acknowledgment  of  there 

being  such  an  open  account  between  the  parties,  and  of  a  promise 

to  .pay  the  balance,  as  to  take  the  case  out  of  the  statute''.  ,  So 

if  ft  defendant  admit  the  existence  of  a  debt,  which  would  otherwise 

be  barred  by  the  statute  of  limitations,  but  claim  to  be  discharged 

by  a  written  instrument,  which  does  not  amount  to  a  legal  discharge, 

be  shall  be  bound  by  his  admission*'.    And  where  the  acceptor 

of  a  bill  of  exchange  acknowledged  his  acceptance,  and  that  he 

bad  been  liable,  but  said  that  **  he  was  not  liable  then,  because 

*^  it  was  out  of  date,  and  that  he  would  not  pay  it,  and  that  it 

^  was  not  in  his  power  to  pay  it,'*  this  was  deemed  sufficient  to 

take  the  case  out  of  the  statute^.    So  it  is  sufficient  to  prove,  that 

a  demand  being  made  by  a  seaman  on  the  owner  of  fi  ship,  for 

wages  which  had  accrued  during  an  embargo,  he  said,  *^  if  others 

**  paid,  be  should  do  the  same^."    And  a  promise  by  a  defendant, 

in  embarrassed  circumstances,  to  pay  a  debt  by  instalments,  if  time 

were  given   him,  is  sufficient  to  take  a  case  out  of  the  statute^ 

But  a  note  written  by  a  debtor  to  an  executor,  **  that  the  testator 

always  promised  never  to  distress  him  for  the  debt,'*  is  not  evidence 

of  a  promise  to  pay  it,  made  to  the  testator  within  six  years^ 

And  where  the  acknowledgment  was,  '^  I  had  the  money,  but  the 

"  testatrix  gave  it  to  me ;"  the  latter  words  were  held  to  qualify 

the  generality  of  the  first  admission,  and  not  to  amount  to  a  new 

promise  or  confession  of  the  defendant,  sufficient  to  take  it  out  of 

the  statute*.     So  where  the  defendant  had  said  to  the  plaintifl^ 

"  I  owe  you  not  a  farthing,  for  it  is  more  than  six  years  since  ;'* 

the  court  held,  that  this  was  not  to  be  left  to  the  jury,  as  evidence 

of  an  admission,  to  take  a  debt  out  of  the  statute  of  limitations^ 

In  like  manner,  a  qualified  admbsion,  by  a  party  who  relies  on 

an  objection,  which  would  at  any  time  have  been  a  good  defence 

to  the  action,  does  not  take  the  case  out  of  the  statute^    So  where 

a  defendant,  on  being  applied  to  by  the  plaintiflT's  attorney,  for  the 

payment  of  a  debt,  wrote  in  answer,  that  *'  he  would  wait  on  the 


•  6  Darnf.  k  Eatt,  189.  ^  6  Taant.  210. 

^  6  Etp.  Rep.  66.  t  6  Esp.  Rep.  67, 8. 

<  16  East,  490.  **  3  TaonU  380.  and  lee  4  Made  fc  SeL 
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plaintiff^  when  he  shouhl  be  able  to  satisfy  him  respecting  the  mis- 
understanding which  had  occurred  between  them,*'  this  was  holden 
not  to  be  such  an  acknowledgment  of  a  debt,  as   would   bar  a 
pleli  of  the  statute  of  limitations ;  and  that  such  evidence  ought 
not  to  be  left  to  a  jury,  as  a  ground  to  infer  a  new  promise  to 
pay*.     So  in  an  action  of  a$9umpnt  by  an  attorney,  to  recover  his 
charges    relative  to  the  grant  of  an  annuity,  evidence  that  the 
defendant  said,  ''  he  thought  it  had  been  settled,  when  the  annuity 
«  was  granted,  but  he   had  been  in  so  much  trouble  since,  that 
*'  he  could  not  recollect  any  thing  about  it,*'  was  holden  not  to  be  a 
sufficient  acknowledgment  of  the  debt,  to  take  it  out  of  the  statute  of 
limitations,  and  ought  not  to  be  left  to  the  jury,  as  evidence  of 
an  admission  of  such  debt ;  although  the  plaintiff  proved  his  bill 
was  not  paid  at  the  time  of  granting  the  annuity^.    So  in  an  action 
by  an  executor,  for  the  balance  of  an  account,  a  warrant  of  attorney 
given  by  the  defendant  to  the  testator,  to  confess  a  judgment  for  such 
balance,  was  holden  not  to  be  sufficient  to  take  the  case  out  of  the 
statute  of   limitations^.     And  where  the  defendant,  on  being  ap- 
plied to  for  payment,  said,   ^<  I  think   I   am  bound  in  honour   to 
**  pay  the  money,  and  shall  do  it  when  I  am  able;'*  Lord' KenyoH 
ruled,  that  it  was  a  conditional  promise  only,  and  that  the  plaintiff* 
was  bound  to.  shew  that  the  defendant  was  then  of  sufficient  ability 
to  pay;  adding,  that  it  had  been  so  ruled  before,  by  Lord  Chief 
Justice  Eyrei^.    If  a  cause  of  action  arising  from  the  breach  of  a 
contract  to  do  an  act  at  a  specific  time,  be  once   barred   by  the 
statute  of  limitations,*  a  subsequent  acknowledgment  by  the  party, 
that  he  broke  the  contract,  will  not  it  seems  take  the  case  out  of 
the  statute*. 

In  order  to  shew  that  the  actipn  was  commenced  in  due  time,  a 
bill  of  Middletex  or  latitat  in  the  King's  Bench^,  or  a  capias  quare 
jDlau$um  /regit  in  the  Common  Plcas^,  is  as  effectual  as  an  original 


«  1  Holt  Ni  Pri.  380.  205.  1  Barn.  &  Aid.  92, 
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Writ,  td  proceeding  against  a  peer  of  the  realm,  corporatioHj  Or 
hundredors  on  the  statutes  of  hue  and  cry,  &c.  an  original  writ 
must  be  sued  out  in  both  courts,  for  avoiding  the  statute :  And 
where  a  member  of  the  house  of  Commons  is  defendant,  the  plaintiff 
must  proceed  for  that  purpose,  either  by  suing  out  an  original 
writ,  and  getting  it  returned  nihU\  or  by  biU  and  summons,  &c.  on 
the  statute  12  &  13  W.  III.  c.  3.  §  2^  An  attachment  of  privilege 
is  bolden  to  be  a  good  commencement  of  the  suit^,  at  the  suit 
of  an  attorney^  even  though  it  be  informal''.  But  an  attachment 
of  privilege  in  the  King^s  Bench,  is  not  a  continuance  of  a  bill 
of  JUiddleMex,  so  as  to  avoid  the  statute'.  And  in  the  Common 
Pleas,  an  original  writ  of  quare  clausum  /regit,  upon  which  no 
proceedings  were  had,  cannot  be  connected  with  another  writ  of  the 
same  nature,  subsequently  issued^.  As .  against  an  attorney  or 
ofBoer  of  the  court  of  King's  Bench,  or  a  prisoner  in  the  actual 
custody  of  the  marshal  of  that  court,  the  statute  can  only  be  avoided 
by  filing  a  biU  with  the  clerk  of  the  declarations,  in  the  King's  Bench 
oflSce;  which  bill  may  be  filed  in  vacation,  as  well  as  in  term-time*. 
In  the  Common  Pleas,  the  bill  against  an  attorney  is  filed  in  the 
Protbonotaries  office ;  and  to  avoid  the  statute  of  limitations,,  it  may, 
it  seems,  be  filed  in  vacation*'.  If  a  plaint  be  levied  in  an  inferior 
court,  in  due  time,  and  then  it  be  removed  into  the  King's  Bench  by 
haheae  corpUMj  and  the  plaintiff  declare  there  de  novo^  and  the  de- 
fendant ptead  tlie  statute  of  limitations,  the  plaintiff  may  reply,  and 
shew  the  plaint  in  the  inferior  court,  and  that  will  be  sufficient  to 
avoid  the  statute^  In  the  Exchequer,  the  suing  out  of  process  is 
considered  as  the  commencement  of  proceedings  by  information, 
within  the  statute  of  limitations^. 

If  an  executor  take  out  proper  process  in  asiumpeitj  within  a 
year  after  the  death  of  his  testator,  the  six  years  not  being  elapsed 
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before,  though  they  expire  within  that  period,  yet  it  will  be  auflicieot 
to  take  the  case  out  of  the  statute^.  So  if  cusumptit  be  brgught  in 
proper  time,  but  the  plaintiff  or  defendant  die  before  judgment,  and 
the  six  years  run,  his  executor  or  admioislrator  may  notwithstanding 
bring  a  fresh  action^;  provided  he  does  it  recently,  or  within  a 
reasonable  tinie.  What  shall  be  deemed  a^  reasonable  time,  in  this 
case,  is  a  matter  of  considerable  doubt,  and  there  are  Tarious  opinions 
in  the  books  upon  the  subject  In  Spencer* $  case%  it  is  said  to  be 
entirely  in  the  discretion  of  the  court.  In  another  case  it  is  said,  that 
heretofore  they  used  to  allow  half  a  year,  but  that  was  held  to  be  too 
long,  and  therefore  ihey  allowed  but  thirty  days"^.  In  a  third  case,  a 
year  was  said  to  be  a  reasonable  tiroe^ :  And  this  opinion  was  ad- 
hered to  in  a  subsequent  casc^,  in  analogy  to  that  part  of  the  statute, 
which  authorizes  the  party  to  bring  a  new  action,  within  a  year  after 
the  reversal  of  the  judgment  by  writ  of  errors  &c.  But  whatever 
may  be  the  precise  rule  upon  this  subject,  it  seems  that  if  a  new  action 
be  brouglit  within  half  a  year  after  the  abatement  of  the  former, 
it  would  be  sufficient  to  avoid  the  statuteN 


Previous  to  the  commencement  of  an  action,  it  is  sometimes  ne- 
cessary for  the  intended  plaintiff  to  make  a  request  or  demand,  or  to 
give  notice  to  the  opposite  party,  for  completing  the  cause  of  action  ; 
and  after  it  is  completed,  some  things  are  requb-ed  to  be  done^  before 
the  action  is  brought.  In  order  to  maintain  an  action  for  the  re* 
covery  of  an  attorney's  bill  for  fees  and  disbursements,  at  law  or  in 
equity,  it  is  in  general  necessary,  by  the  statute  2  Geo.  II.  c.  22. 
§  23.  that  it  should  be  signed  by  the  attorney,  and  delivered  to  the 
party  to  be  charged  therewith,  a  month  at  least  before  the  action  is 
eommenced.  A  notice  of  action  is  also  in  some  cases  required  to 
be  given,  to  the  party  or  parties  against  whom  it  is  intended  to 
be  brought,   in  order  to  give  them   an  opportunity  of  tendering 


•  Bal.  Nu  Pru  150.  .od  tee  6  Edw.  III.  3«.  b.  Wlllci,  257.  (•). 

*  2  Salk.  425.  Bui.  Ni.  PH.  15a  '2  Sir.  907.  FiUgib.  170.  289. 1  Bamud. 
.     *fiCalO.  K.B.335.S.C. 

*  1  Ld.  Raym,  283.  1  Salk.  393.  &  C.  f  Cio.  Car.  294. 

and  »e  I  Lutw.  297.  h  Cowp.  738.  740.  and  «e  BallantiDc,  o. 

•  1  U.  Raym.  434.  1  Lotw.  256.  S.  C.  te  |ti|.t«  qf  U»imti«|,  15$.  166. 
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amends*.  Thvs,  by  the  statute  34  Geo.  II.  c.  44.  |  1.  it  b  enacted, 
4hat  **  BO  writ  shall  be  sued  out  against,  nor  any  copy  of  any  process 
**  at  the  suit  of  a  subject  shall  be  served  on,  any  jusiice  of  the  peace, 
'*  for  any  thing  by  him  done  in  the  execution  of  his  office,  until 
^  motice  in  writing  of  such  intended  writ  or  process  shall  have 
<<  been  delivered  to  him,  or  left  at  the  usual  place  of  bis  abode, 
*'  by  the  attorney  or  agent  for  the  party  who  intends  to  sue  or 
^  cause  the  same  to  be  sued  out  or  served,  at  least  one  calcmdar 
«  month  before  the  suing  out  or  serving  the  same ;  in  which  notice 
^*  shall  be  clearly  and  explicitly  contained  the  cause  of  action, 
^  which  such  party  hath  or  claimeth  to  have  against  such  justice  of 
^  the  peaoe :  on  the  back  of  which  notice  shall  be  indorsed'  the 
«  name  of  such  attorney  or  agent,  together  with  the  place  of  his 
^  abode ;  who  shall  be  entitled  to  have  the  fee  of  twenty  shillings  for 
^  the  preparing  and  serving  such  notice,  and  no  more.** 

It  has  been  deemed  sufficient  to  entitle  a  justice  to  the  benefit  of 
this  statute,  that  he  conceived  himself  to  be  acting  as  a  justice,  though 
what  be  did  was  not  in  the  regular  execution  of  his  office^.  And  ae« 
cordingly,  the  lord  of  a  manor,  who  was  also  a  justice  of  the  peace, 
was  held  to  be  entitled  to  a  raonth^s  notice  of  action  against  him, 
for  taking  away  a  gun  in  the  house  of  an  unqualified  person^  .  So 
one  magistrate  who  bad  committed  the  mother  of  a  bastard  to  prison, 
Cor  not  filiating  the  child,  was  faolden  to  be  entitled  to  the  notice  of 
action  required  by  the  statute,  though  by  the  18  Eliz.  c.  3.  §  2.  ju- 
jrisdiotioB  over  the  subject  matter  is  given  to  two  magistrat^"^.  But 
no  notice  is  necessary,  to  support  an  action  against  a  person,  for 
the  penalty  given  by  the  statute  18  Geo.  II.  c.  20.  for  acting  as  a 
justice,  without  a  proper  qualification*.  The  notice  to  a  justice  of 
the  peace  must  express  the  nature  of  the  wrU  or  process  intended 
to  be  sued  out,  as  well  as  of  the  eause  of  acHon^ :  And  where  the 
notice  was  not  indorsed  with  the  place  of  abode  of  the  attorney, 
but  concluded  thus — **  Given  under  my  hand  at  JDiirAaiii,  this 


•Append.  Chap.  I.  {  l,&e.2V.  B^  The  and  fee  9  Eert,  365.  3  Cerapb.  343.  3 
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«  day  of' 9*  &o.  K  was*  deemed  in8ufficient^    But  a  notice  t(r^ 

a  tnaf  istrate  need  not  specify  the  form  of  action  intended  to  be 
brought :  It  is  sufficient  if  it  state  the  writ  or  process,  and  the 
caiMe  of  action^.  Where  notice  of  action  is  given  to  a  magistrate, 
under  the  24  Geo.  11.  c.  44.  it  is  sufficient,  in  indorsing  the  attomey^s 
name,  to  put  the  initial  only  of  his  Cfhri$tian  name,  with  his  sur- 
"  name,  and  place  of  abode,  in  words  at  length^.  And  the  attorney 
giving  the  notice,  may  describe  himself  generally  of  the  town  in 
which  he  resides,  as  **  of  Birmingham^  :*'  though  where  he  de- 
scribed himself  in  the  notice  as  of  a  place  in  jLondoHj  which  in  fact 
was  in  WestminBter^  it  was  faolden  to  be  fataK  If  the  action  be 
brought  against  a  justice,  for  any  thing  done  under  a  conviction 
which  has  been  quashed,  the  notice  must  state  that  it  was  done  ma^ 
Uciouslyj  and  without  any  reasonable  or  probable  cause ;  and  the 
action  must  be  an  action  upon  the  ccue^. 

In  like  manner,  by  the  statute  28  Geo.  III.  c.  87.  §  25*.  <<  no  writ 
*^  or  process  shall  be  sued  out  against  any  officer  of  the  customs  or 
^*  excise,  or  against  any  person  or  persons  acting  by  his  or  their 
*<  order,  in  his  or  their  aid^  for  any  thing  done  in  the  execution 
'^  or  by  reason  of  that  or  any  other  act  or  acts  of  parliament  then 
**  in  foroe,  or  thereafter  to  be  made,  relating  to  the  said  revenues, 
*^  or  either  of  them,  until  one  calendar  month  next  after  notice  in 
'*  writing  shall  have  been  delivered  to  him  or  them,  or  left  at  the 
*^  usuf  1  place  of  his  or  their  abode,  by  the  attorney  or  agent  for 
*^  the  person  or  persons  who  intends  or  intend  to  sue  out  such  writ  or 
**  process  as  aforesud ;  in  which  notice  shall  be  clearly  and  explicitly 
**  contained  the  cause  of  action,  the  name  and  place  of  abode  of 
<<  the  person  or  persons  in  whose  name  such  action  is  intended  to 
<<  be  brought,  and  the  name  and  place  of  abode  of  the  said  attorney 
'<  or  ageot^ :.  And  that  a  fee  of  twenty  shillings,  and  no  more,  shall 
^  be  paid  for  the  preparing  and  serving  of  every  such  notice.**  And 
notice  of  action  against  a  custom-house  officer,  for  breaking  the 
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pUn^flTa  ^dweUing^  house  io  C-— —  street,  in  the  parish  of  O— '— ^  is 
not  ft  8uflBoient4iotice  of  the  plaintiflTs  place  of  abode*. 

An  -extra  man^  not  appointed  by  the  board  of  excise,  is  holden  to  be 
entiUed  to  the  benefit  of  this  act;  or  at  least  he  is  entitled  to  it,  as 
a  person  acting  nnder  an  excise  officer,  if  he  be  sent  to  make  a 
search,  though  no  regular  officer  be  present^.  And  an  excise  officer 
b  entitled  to  notice,  before  an  action  is  brought  against  him,  for  an. 
act  not  warranted  by  his  official  capacity,  if  done  bond  JidCf  in  the 
supposed  execution  of  his  duty ;  such-  as  the  assaulting  of  an  inno-, 
cent  person,  whom  he  suspects  to  be  a  smuggler  employed  in  running, 
goods' :  for  otherwise,  he  would  never  be  entitled  to  notice,  except  in« 
cases  where  he  did  not  need  it*^.  But  vvhere  a  revenue  officer, 
having  seized  goods  as  forfeited  which  were  not  liable  to  seizure, 
takes  ft  sum  of  money  of  the  owner  to  release  them,  an  action  for. 
money  bad  and  received  will  lie  to  recover  it  back,  though  the  officer 
has  not  bad  a  month^s  notice  previous  to  bringing  the  action*.  The 
month  begins  the  day  on  which  the  notice  is  served^ ;  and  the  action, 
we  have  seen',  must  be  brought  within  three  months  (which  are  holden 
to  be  limar  months,)  after  the  cause  o£  it  accrued :  so  that  the  notice 
must  be  served  one  caletidar  month  at  least  before  the  expiration  of 
three  lunar  months  from  the  time  of  the  cause  of  action. 

The  statute  39  Geo.  III.  c.  60.  §  184.  directs,  Uiat  the  We$t- 
India  Hock  Company  shall  sue  id  the  name  of  their  treasurer,  in  all 
actions  by  or  on  behalf  of  the  company,  and  that  he  shall  be  sued  foe 
the  recovery  of  any  claim  or  demand  upon,  or  of  any  damages  occa-e 
sioned  by  the  company ;  and  %  186.  after  extending  the  protection  of 
the  statute  24  Geo.  II.  c.  44.  for  privileging  justices  of  peace,  in  ao-f 
tions  brought  against  them  as  such,  to  the  Lord  Mayor  and  Alder* 
men  of  London^  acting  under  this  act  beyond  the  limits  of  the  city, 
directs  that  '^  no  action  shall  be  commenced  against  .any  person, or 
"^  persons^  for  any  thing  done  in  pursuance  or  under  colour  of, 
^  ih\%  ad,  until  aft^r  fourteen   day$  nqtice   in  writing,  or  after; 


#*- 
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<<  tender  of  ameods,  &c/ :"  upon  which  it  has  been  bolden,  that  (be 
trecuurer  of  the  company  is  a  person  within  the  said  olaase }  and 
being  sued  for  an  act  done  by  the  company^  which  induced  an  injury 
to  the  plaintifis,  was  entitled  to  such  notice  before  the  action  brought^. 
By  the  statute  43  Geo.  III.  o.  99.  §  70.  for  consolidating  the  provi- 
sions in  the  acts  relating  to  the  duties  under  the  management  of  the 
commissioners  for  the  afl&irs  of  taxe$^  *^  no  writ  or  process  shall  be 
<'  sued  out  for  the  commencement  of  any  action  or  suit,  against  any 
**  person  or  persons^  for  any  thing  done  in  pursuance  of  that  act,  or 
**  any  act  for  granting  duties  to  be  assessed  under  the  regulations  of 
<<  that  act,  until  one  calendar  month  next  after  notice  in  writing  shall 
*^  have  been  deliTered  to,  or  left  at  the  usual  place  of  abode  of  such 
^  person  or  persons,  by  the  attorney  or  agent  for  the  intended  plain- 
^  tiff  or  plaintiffs ;  in  which  notice  shall  be  clearly  and  completdy 
^'  contuned  the  tsause  and  causes  of  action,  the  name  and  place  or 
**  places  of  abode  of  the  intended  plaintiff  or  plaintifi,  and  of  his  or 
^*  their  attorney  or  agent :  and  no  evidence  shall  be  given  on  the 
^  trial  of  such  action  or  suit,  of  any  cause  or  causes  of  action,  other 
^  than  such  as  is  or  arecontained  in  such  notice.*'  And,  by  the  sta- 
tute 57  Geo.  III.  c.  99.  §  40.  "  no  writ  shall  be  sued  out  against^ 
'*  nor  any  copy  of  any  process,  at  the  suit  of  iany  informer,  ba  served 
'^  upon  any  9piritual  person,  for  any  penalty  or  forfeiture  incurred 
'^  under  any  of  the  provisions  of  that  act,  until  a  notice  in  writing  of 
<<  such  intended  writ  or  process,  shidl  have  been  delivered  to  him,  or 
^<  left  at  the  usual  or  last  place  of  his  abode,  and  also  to  the  bishop  of 
^  the  diocese,  by  leaving  the  same  at  the  registry  of  his  diocese,  by 
**  the  attorney  or  agent  for  the  party  who  intends  to  sue  or  cause  the 
^<  same  to  be  sued  out  or  served,  one  calendar  month  at  the  least 
*'  before  the  suing  out  or  serving:  of  the  same ;  in  which  notice  shall 
**  be  clearly  and  explicitly  contained  the  cause  of  action,  which  such 

ft 

''party  hath  or  claimeth  to  have,  and  the  penalty  or  penalties  for 
''  which  such  person  intends  to  sue ;  and  on.  the  back  of  which  notices 
^  respectively  shall  be  indorsed  the  name  of  such  attorney  or  agent, 
^  together  with  the  place  of  his  abode :  and  no  such  notice  shall  bo 
''  given  before  the  first  day  of  Aprils  in  the  year  next  after  any  such 
f '  penalty  or  penalties  shall  have  been  incurred.** 


»  And  tee  the  ttotofte  39  fc  40  Geo.  III.         ^  5  E«it,  115.  and  jee  Bolt,  Ni.  Prl  ST. 
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It  is  not  necessary  to  give  a  notice  of  action,  on  the  statute  43  Geo. 
III.  c.  90.  §  70.  where  asaumpMit  is  intended  to  be  brought,  for  money 
had  and  receiTed,  to  recover  tlic  amount  of  an  excessive  charge  made 
by  the  defendants  as  collectors,  on  a  distress  for  arrears  of  taxes*. 
And  a  separate  notice  to  each  of  seyeral  persons  intended  to  be  sued 
in  tregpcuSf  has  been  deemed  sufficient  to  found  a  joint  action  against 
all  of  them,  for  things  done  in  pursuance  of  an  act  of  parliament ; 
although  none  of  the  other  persons,  who  were  afterwards  joined  in 
the  action,  were  named  in  the  notice  to  either  of  them^.  But  whers 
one  person  acted  as  clerk  to  two  public  bodies,  and  a  notice  of  action 
required  by  statute  was  ^ven,  addressed  to  him  as  clerk  to  one  body, 
the  cause  of  action  arising  under  the  authority  of  the  other  body,  tha 
court  of  Common  Fleas  held  that  the  notice  was  insufficient*. 

For  the  protection  of  cofi«fa&Ie«,  &c.  acting  in  obedience  to  tha 
warrant  of  a  magistrate,  it  is  enacted  by  stat.  :24  Geo.  II.  c.  44.  §  0. 
that  ^*  no  action  shall  be  brought  against  any  constable,  headborough, 
**  or  other  officer,  or  against  any  person  or  persons  acting  by  his  order 
'^  and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant 
«  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  detnand 
«  hath  been  made*',  or  left  at  the  usual  place  of  his  abode,  by  the 
^  party  or  parties  intending  to  bring  such  action>  or  by  his,  her  or 
^  their  attorney  or  agent,  in  writing,  signed  by  the  party  demanding 
"  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
**  hath  been  refused  or  neglected  for  the  space  of  9ix  days  after  such 
^  demand  :  And  in  case,  after  such  demand  and  compliance  there- 
^  with,  any  action  shall  be  brought  against  such  constable,  &c. 
^  without  making  the  justice  or  justices  who  signed  or  sealed  the 
^  said  warrant  defendant  or  defendants,  that  on  producing  and 
**  proTing  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give 
^  their  yerdict  for  the  defendant  or  defendants,  notwithstanding  any 
**  defect  of  jurisdiction  in  such  justice  or  justices.*' 

^  And  if  such  action  be  brought  jointly  against  such  justice  or 
*'  justices,  and  also  against  such  constable,  &c. ;  then  on  proof  of 
^  such  warrant,  the  jury  shall  find  for  such  constable,  &o.  notwith- 

*  1  Bam.  ft  Aid.  42.  '  For  the  fonn  of  the  dtmandf  tee  Append. 
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^'  standing  such  defeqt  of  jurisdiction  ^a  aforesaid:  And  if  the  verdict 
^*  shall  be  given  against  the  justice  or  justices,  in  such  case  the 
**  plaintiff  or  plaintiffs  shall  recover  his,  her  or  their  costs  against 
^'  bim  or  thero ;  to  be  taxed  in  such  manner^  by  the  proper  officer,  as 
'^  to  include  such  costs  as  the  plaintiff  or  plaintiffs  are  liable  to  pay  to 
<<  the  defendant  or  defendants,  for  whom  such  verdict  shall  be 
«  found.'* 

The  intent  of  these  provisions  was  to  prevent  the  constable  or  other 
officer,  when  acting  in  obedience  to  his  warrants  from  being  answer- 
able, on  account  of  any  defect  of  jurisdiction  in  the  justice:  There- 
fore if  an  officer  seize  goods,  in  obedience  to  the  warrant  of  a  magis- 
trate, whether  that  warrant  be  legal  or  not,  he  cannot  be  sued,  until  a 
previous  demand  has  bf en  made  6{  a  copy  of  it^      And  a  constable 
executing  the  warrant  of  a  iusticeof  peace,  if  sued  in  trespass  with- 
out the  magistrate,  is  within  the  protection  of  the  statute,  and  entitled 
to  a  Terdict,  on  proof  of  such  warrant ;   having  first  complied  with 
the  plaintiff's  demand  of  a  perusal  and  copy  of  it,  before  the  action 
brought,  though  not  within  six  days  after  such  demand,  as  the  act 
directs^.    But  where  a  constable  of  one  hundred  took  upon  bim  to 
execute  a  warrant  out  of  his  own  hundred,  directed  to  the  constable 
of  another  hundred  by  name,  '^  and  to  all  other  peace  officers  in  the 
**  county  of  Kent ;"  this  was  holden  not  to  be  a  case  within  the  pro- 
tection of  the  statute"^.     So  where  goods  were  t^ken  under  a  warrant 
of  distress,  granted  by  a  justice  of  peace  for  the  county  of  Kent, 
directed  to  the  constables  of  the  lower  half-hundred  of  C.  and  G.  in 
the  county  of  iiCen^ ;   if  it  turn  out,  that  the  warrant  was  executed 
within  the  jurisdiction  of  the  cinque  ports,  and  not  in  the  county  of 
Kent,  the  constables  who  executed  it  are  not  entitled  to  the  benefit 
of  the  statute,  but  may  be  sued  in  trespass,  without  the  magistrate 
being  made  a  defendant*.    And  where  the  defendants,  in  order  to 
levy  a  poor's  rate  under  a  warrant  of  distress  granted  by  two  magis- 
trates, broke  and  entered  the  plaintiff's  house,  and  broke  the  windows, 
&c.  the  court  held  that  they  miglit  be  sued  in  trespass,  without  a  pre- 
vious demand  of  the  perusal  and  copy  of  the  warrant^ 


»  3  Bar.  1742.    1  Blac.  Rep.  555.  S.  C  c  5  East,  445. 
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It  has  been  detenniDed,  that  a  churchwarden  or  overseer  of  the 
poor,  taking  a  distress  for  a  poor*s  rate  under  a  warrant  of  magis- 
trates, is  entitled  to  the  protection  of  the  statute,  in  having^he  magis« 
tratea  made  defendants  with  him,  in  an  action  of  trespaei^^  But  an 
action  of  rep/evftit*is  holden  not  to  be  an  action  within  the  meaning 
of  tbestatute^  And  the  aot  extends  only  to  actions  of  trespass  or 
torf :  Therefore,  where  an  action  for  money  had  and  reoeiTed  was 
brought  against  an  officer,  who  had  levied  money  on  a  conviction  by  a 
justice  of  the  peaoe^  the  conviction  havuig  been  quashed,  it  was  holden 
that  a  demand  of  a  copy  of  the  warrant  was  not  necessary^.  In  cases 
to  which  the  act  applies,  if  the  plaintiflTs  attorney  make  out  two 
papers  precisely  similar,  purporting  to  be  demands  of  a  copy  of  the 
warrant^  pursuant  to  the  statute,  and  aign  both  for  his  client,  and 
then  deliver  one  to  the  defendant,  the  other  will  be  soflSoient  evideno^ 
at  the  trial**. 

Having  thus  stated  what  is  necessary  to  be  done  by  the  plaintiff^, 
before  the  commencement  of  the  action,  it  may  be  proper  to  add,  that 
where  it  is  meant  to  be  defended  on  the  ground  of  a  tender  of  the 
debt,  sneh  tender  should  be  made  before  the  action  is  brought ;  And  a 
tender  of  sufficient  amends  may  also  be  made,  by  the  statute  21  Jae* 
1.  c.  16.  ^  5.  in  an  action  for  an  involuntary  trespass  to  real  pro* 
perty'. 


>«M» 


»  BqL  iVt.  Prh  94.  *r  Dnraf.  It  East,  870.  '  9  Bos.  &  Pul.  39.  and  tee  4  Btp.  R«p. 

^9  Blac.  Rep.   1330.  6  £ast,  883.  but  803.  P«ake*8Evid.  ed.8.  p.  108.  8  Campbr 

•ee  WiHet,  668.  7  Ournf.  h,  Eaat,  870.  (•).  ]  10. 

•«»«.  '  1  Str.  549. 
<  BaL  A7.  PrL  $4.  amte^  99. 
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CHAP.  II. 


Of  the  Jurisdiction  of  the  Courts  o/*King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  in  P£R- 
ijONAL  Actions  ;  and  of  the  Jubges,  and  Officers 
of  the  Courts. 


T 


'HE  Court  of  King's  Bench  has  an  original  jurisdiction  in  ac- 
tions for  trespasses  vi  8f  armis,  committed  in  Middlesex^  or 
other  county  where  the  court  aits*  :  and  it  has  by  degrees  acquired  a 
Jurisdiotioni  which  it  exercises  by  original  nnit,  against  peers  of  the 
realm,  and  members  of  the  house  of  commons :    and  against. cof7)ora- 
<iofif ,  and  hundredors  on  the  statutes  of  hue  and  cry,  &c. ;   and  in 
all  personal  actions,  brought  against  any  person  not  being  a  prisoner 
in  the  actual  custody  of  the  marshal,  nor  privileged  as  an  attorney  or 
offlcer  of  the  court.     It  has  likewise  jurisdiction  by  bill,  in  all  per- 
aonal  actions,  brought  against  prisoners  in  the  actual  custody  of  th% 
marshal,  or  persons  who  have  put  in  bail  upon  a  ocpt  corpus  or 
Ait6<t<Mr  coipiur,  and  who  are  still  for  this  purpose  siq>poeed  to  be  in 
cu$tody\     On  which  latter  ground,  the  court  is  enabled  by  a  fiction 
to  hold  plea  by  Aill,  in  all  personal  actions  whatever ;  for  on  fdgning 
%  compiaiiit  of  trespass,  oTer  which  the  court  has  an  inherent  jurisdic- 
tion, the  plaint  iff  is  aUowed,  when  the  defendant  »  brought  in  on 
auch  complMttt^  to  waive  or  abandon  it,  and  to  exhibit  his  bUl  nnd 
declare  against  him  as  n  prooner,  for  any  other  species  of  injory'. 
This  nmrt  has  ako  jurisdiction  in  all  personal  actions,  bronglit  by  or 
a^iust  its  att^>rmes  and  t^crrs*  ;  who  ai«  entitled  to  sa^  therein  by 


^  ;wi.  i^v  »,ti*»  Vy  a<  jw  :st'. 

•ii^.  K.  i>  iUNv  ::  K.  Ik  o«pw  4ocV     s.\\i<  5nbcOHA.%L  sB.KtaB.ST:. 


OF  THE  JURISDICTION   OF  THE   COURTS.  35 

attachiHent  of  privilege,  and  must  be  sued  by  bill:  And  members  ot 
Ihe  house  of  commons  may  be  sued  therein  by  bill  and  summons,  &c. 
in  consequence  of  the  statute  12  &  13  W.  III.  c.  3.  §  2. 

The  court  of  Common  Pleas  has  a  concurrent  jurisdiction  tvith 
the  court  of  King*s  Bench,  in  all  personal  actions.  This  jurisdiction 
is  exercised,  first,  by  ort^na/  writ,  issuing  out  of  Chancery  ;  which 
faowcTer  is  seldom  issued;  except  where  it  is  necessary  in  conse- 
qoence  of  a  writ  of  error,  on.  a  judgment  by  default :  Secondly,  by 
writ  of  capias  quare  clausum  fregiiy  which  supposes  an  original  to 
have  issued,  and  is  the  ordinary  mode  of  commencing  actions  in  this 
court :  Thirdly,  by  attachment  of  priyilege,  at  the  suit  of  attornies 
ind  officers  of  the  court:  and  fourthly,  by  biU  against  attornies 
and  officers,  or  members  of  the  bouse  of  commons.  This  court  has 
also  jurisdiction,  exclyLtvoe  of  the  King^s  Bench,  in  all  real^  and  the 
greater  part  oi  mixed  actions  :  and  writs  of  habeas  corpus  and  prO'* 
kibitian  may  be  moved  for  therein,  as  well  as  in  the  King's  Bench  ; 
though  it  is  more  usual  to  move  for  the  writ  of  habeas  corpus  in  the 
latter  court. 

It  should  also  be  observed,  that  personal  actions  are  either  com- 
menced originally,  by  the  means  which  have  been  stated,  in  the 
courts  of  King*s  Bench  and  Common  Pleas ;  or  are  removed  thither 
from  inferior  courts,  by  writ  of  ceWtorart  or  habeas  corpus  before 
judgment,  or  by. writ  of  error  after  judgment,  from  such  as'are  of 
record  ;  or  by  writ  otpone,  recordari  Jacias  loquelam^  or  aqcedas 
ad  curiam  before  judgment,  or  by  writ  of  false  judgment  afterwards, 
from  such  as  are  not  of  record  :  and  both  courts  have  the  power  of 
punishing  their  oWn  officers,  or  other  persons,  for  a  contempt,  by  at- 
iachment, 

• 

The  court  of  Pleas  in  the  Exchequer  is  holden  before  the  barons* ; 
and  has  jurisdiction  of  all  causes  which  concern  the  king*s  profit  or 
revenue**,  as  of  debts  or  duties  to  the  king^ ;  and  of  matters  which 
relate  to  tenures  of  the  king  in  capite,  as .  of  an  honour  or  manor**, 
&c.  or  which  concern  the  lands,  rents,  franchises,  hereditaments. 


*4  lost  109.  « Id.  103.  110.  112.  2  Inst,  55U 

^ttllS.  MiDSt.  110, 
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goods  and  chattels  of  the  king*.  So  one  who  is  indebted  to  the  king 
may  sue  his  debtor  in  the  court  of  Pleas  in  the  Exchequer,  upon  a 
suggestion  of  quo  mtntit,  &c.  or  that  he  is  thereby  the  less  able  to 
satisfy  his  inajesty,  the  debts  which  he  owes  to  him**.  And  the  court 
of  Pleas  has  jurisdiction  in  all  personal  actions,  where  the  plaintiff  or 
defendant  has  privilege  as  an  officer  or  ^linister^,  of  the  defendant  is 
a  prisoner^,  of  the  court.  But  the  plaintiff  cannot  proceed  in  this 
court  by  original  writ ;  and  therefore  the  defendant  cannot  be  out* 
lawed  therein*. 

There  are  three  sorts  of  privilege  in  this  court:  First,  as 
debtor ;  secondly,  as  accountant ;  and  thirdly,  as  officer  of  the  court 
Against  the  first  of  these,  any  man  who  hath  a  special  privilege  in 
another  court,  as  an  officer  of  th^  court  or  attorney,  shall  have 
his  privilege.  But  if  an  accountant  begin  his  suit  here,  no  privU^e 
shall  be  allowed  elsewhere ;  because  he  has  a  spedal  privQege,  by 
reason  of  hb  attendance  to  pass  his  account,  in  which  the  king  hath 
a  parUcular  concenu  The  same  holds  with  regard  to  an  officer  of 
the  court :  If  he  commence  a  suit  here,  no  priviletge  in  another  court 
shall  prevail  against  him  ;  because  his  attendance  here  is  requisite, 
and  his  privil^e  here  b  first  attached  by  commencbg  hb  suit.  But 
when  the  accountant  has  finished  hb  account,  and  reduced  it  to  a  cer- 
tainty, so  that  it  is  become  a  debt,  then  he  b  only  privileged  as  a 
general  debtor*  So  a  servant  to  an  officer  or  minbter  of  the 
court  has  no  privilege  against  a  privileged  person  elsewhere^  And 
accordingly,  whei^e  the  plaintiff,  as  debtor  to  the  king,  and  treasurer  of 
the  navy,  exhibited  his  bill  in  this  court,  and  the  defendant  pleaded 
his  priyilege,  as  ope  of  the  six  clerks  in  Chancery,  under  the  great 
seal ;  JBTafe  chief  baron  and  the  court  held,  that  a  general  privilege 
as  debtor,  will  not  hold  against  a  special  privilege ;  but  against  a 
general  privilege  it  vrill:  and  a  privilege  as  accountant  will  hold 
against  a  special  privilege  in  another  court,  as  officer  of  the  court  or 
otherwise ;  though  it  be  not  alleged,  that  he  has  entered  upon  his; 
account :  And  m  thb  case  the  plaintiff,  being  treasurer  of  the  oaTy, 


•4  lost.  118.   22  fnst  551.  and  see  the         '8  Init  551.  aod  M«  Com.  Dig,   tit. 
ftatuce  33  Heo.  VIII.  c.  39.  §  56, 7.  Cowis^  D.  3. 

»  S  Inst.  551.  4  lait  118.  Plovd.  jMm.  «•         •  1  Pric^  309. 
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is  eo  ip9o  an  aocountant  io  the  Exchequer* :  But  it  must  be  Averred, 
that  be  ia  present  in  court  cm  his  account^ 


ThtjudgeM  nf  the  eonrts  of  King*s  Bench  and  Common  Pleas  are, 
ID  eadi  court,  the  Lord  Chief  Justice,  created  by  writ,  and  three 
piMM  judges,  created  by  letters  patent ;  who,  by  ibe  statute  12  &  13 
W.  III.  c.  2.  hold  their  places  qucumdiu  bene  se  getserintj  and  not, 
as  fiwrtnerly,  dmramte  bene.plaeUo:  In  the  court  of  Pleas  io  the 
Exchequer,  the  judj^  are  the  Chief  Baron,  and  three  puitne  barons, 
triio  are  created  by  letters  patent^ ;  and  were  formerly  barons  and 
peers  of  the  realm*'.  And  by  the  statute  1  Geo.  III.  c.  2:i.  enacted 
a  the  earnest  recommendation  of  the  king  himself  from  the  throne, 
die  judges  are  continued  in  their  offices  during  their  good  behaviour, 
notwithstanding  any  demise  of  the  crown,  (which  was  formerly  bolden* 
iflmiediately  to  vacate  their  seats,)  his  miyesty  havmg  been  pleased  to 
declare,  that  he  looked  upon  the  independience  and  uprightness  of  the 
judges  as  essential  to  the  impartial  administration  of  justice ;  as  one 
of  the  best  securities  of  the  rights  and  liberties  of  his  subjects ;  and 
as  most  conducive  to  the  honour  of  the  crown^. 

The  officers  of  the  court  of  King's  Bench,  on  the  crown  side,  are 
dw  clerk  of  the  crown*,  or  king's  coroner  and  attorney,  usually 
eaBed  the  moBter  of  the  crown  office,  who  holds  his  place  for  life,  by 
letters  patent  under  the  great  seal,  and  has  the  appointment  of  the 
seoofldary,  clerk  of  the  rules,  examiner,  calendar  keeper,  clerk  of  the 
grand  juries,  and  clerks  in  court ;  and,  on  the  cwU  side,  the  prothO" 
noiarjf  or  chief  clerk  for  enrolling  pleas,  in  ctuil  causes  depending 
between  party  and  party,  on  the  plea  side  of  the  court ;  and  panicu- 
krly  by  bilP".  This  latter  officer  is  appointed  for  life,  by  the  chief  jus*- 
tioe  ct  the  court  for  the  time  being ;   and  has  the  i^pointmeot  of  the 


^  Hafdr.  316.  and  lee  Bro.  Abr.  tit.  iVm.  tit.  Cawts,  D.  10. 

kgi,  16.  85.    1  Latw.  44.  46.    Sty.  R«p.  «  3  Ld.  Raym.  747. 

339.  W.  Joo.  288.  3  Salk.  346.  '  Com.  Joura.  3  Mar,  1761. 

^  Bro.  Abr.  tit  Jt/tcTy  342.  and  tee  Man.  fSbow.  P.  C.  111.  and  tee  Cat.  temp* 

Em.  Ft.  143,  4.  Talb.  97. 

<  Mad.  582.  4  Intt  117.  ^  1  Ch.  Cat.  20.  Show.  P.  C  111.  Skin. 

*  4  latt.  103.  m  wurg.  and  tee  Com.  Dig.  354, 
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Mecondarjif  or  deputy  to  the  chief  clerk,  usuaHy  called  the  mcuiter  of 
the  King's  Bench  office,  and  bis  a9»istanty  the  clerk*  of  the  rulesy  the 
clerk  of  the  paper^j  the  clerk  of  the  declaratiomif  the  clerk  of  the 
common  baiUj  poHeag  ahd  estreaitj  the  clerk  of  the  dockets^  com* 
mitments  and  saiitf/actionsy  and  the  signer  of  the  writs ;  all  of  whom, 
except  the  master  and  his  assistant,  and  thesigner  of  the  writs,hold  th^ir 
places  for  life,  by  writing  under  the  hatid  and  seal  of  the  chief  clerk ;  And. 
most  of  them  have  deputies,  to  assist  in  the  execution  of  their  o$ces. 

Other  officers  appointed  by  the  chief  justice  are  the  JUacers^f  Bxi^ 
genteVf  and  clerk  of  the  oidlamries^y  for  proceedings  ;by  original 
writ ;  and  the  clerk  of  the  treasury^f  and  keeper  of  the  wriU  and 
records  of  the  court,  commonly  called  the  cusios  bremum*.  The 
office  of  custos  breviuniy  as  well  as  that  of  prothonotary:,  \iz%  usually 
been  granted  for  the  lives  of  two  persons,  and  the.  survivor  of  them : 
and  the  custos  bremum  has  annexed  to  his  office,  the  making  up  of 
records  of  nisi  prius,  except  in  Middlesex  ;  and  appoints  the  clerk 
of  the  inner  and  upper  treasury,  the  clerk  of  the  outer  treasury,  the 
bag-bearer,  and  the  clerks  of  nisi  'prius^  for  making  up  the  above 
records.  The  chief  justice  also  appoints  the  clerk  of  the  errors  /  and 
the  clerk  of  tit^  prius  for  Middlesex,  whose  business  it  is  to  transcribe 
from  the  plea  rolls,  the  records  of  nisi  prius  in  that  county,  and  to 
examine  and  seal  the  same,  and  to  receive  and  file  the  warrants  of 
attorney  on  the  plea  side  of  the  court.  The  three  other  judges  have 
the  appointment  of  sigker  of  the  bills  of  Middlesex  ;  and  each  of  the 
judges  appoints  his  own  clerk. 

The  officers  of  (lie  court  of  Common  Pleas  are  the  three  prothono* 
taries;  the  three  ^econc/arie^;  the  filacers  ;  the  clerk  of  the  eori- 
gents ;  the  clerk  of  the  supersedeases ;  the  clerk  of  the  outUxmries  ; 
the  clerk  of  the  reversal  of  outlawries  ;  the  •clerk  of  i\iQ  juries  ;  the 
clerk  of  the  warrants ,  inrolments  and  estreats.;  the  clerk  of  the 
essoins ;  the  clerk  of  the  dockets  ;  the  clerk  of  the  judgments ;  the 
clerk  oT  the  treasury ;  and  the  clerk  of  the  errors. 


»  1  V«nt  296.  2  Mod.  95  S.  C.  «  Trye,  in  pref. 

^  These  officers  are  appoiaied    to   sign  ^  This  officer  is  required  to  appoint  a  per- 

irnginal  writs,  and  all  writs  and  process  is&u  *  son  to  attend  in  the  treasury,  that  the  clerka 

\ng  thereon,  before  the  appearance  of  the  may  have  access  to  the  rolls.     R.  T.  1656. 

defendant.  R.  H.  30  Car.  II.  R.  H.  31  Car.  reg,  1.  K.  B. 

II.  and  R.  £.  31  Car.  II.  K.  B.    See  also  R.  e  i  Ley.  i.  i  Sid.  74. 
M.  15  Car.  I.  K.  B.  and  Trye's  jutfiU  per  toU 
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Tbe  ^etiiar  ttnA  junior  proihomtiarieg  are  appointed  by  the  chief 
justice,  and  tbe  aecend  protbonotary.  by  tbe .  cuiios  brevium^  for  life. 
Tbe  duties  of  these  officers  are  to  attend  the  sitting  of  the  court  at 
W^aimimMier  ball,  for  tbe  dispatch  of  such  matters  as  arise  from 
causes  entered  in  their  office*  ;  to  inform  the  court  of  the  state.of  such 
^causes ;    to  draw  up  general  rules,  for  regulating  and  settling  the 
practiceof  the  court,  and  the  proceedings  therein^;  and  to  certify  to 
the  court  in  matters  of  practice,  when  required.     A  great  variety  of 
Burtters  arising  out  of  causes  are  referred  to  the  prothonotaries,  who 
make  reports  thereon  to  the  court,  and  also  on  the  examination  of 
persons  in  contempt  upon  interrogatories.      They  enter,  in  books 
kept  ia  their  office,  the  declarations  filed  and  delivered  out  in  all  the 
scTeral  causes  passing  through  their  office,  and  also  the  pleas  and 
subsequent  pleadings  between  tbe  parties,  the  money  •  paid  into  and 
out  of  court,  the  records  passed  for  trial,  the  entries  of  issues  joined 
between  tbe  parties,  the  interlocutory  and  final  judgments  thereon, 
writs  of  inquiry  and  esecutions,  the  bills  filed  against  privileged  per- 
sons, and- the  appearances  to  such  process  as  issues  out  of  their  office. 
They  inquire  into  and  state  the  debt  and  costs  on  bills,  bonds,  mort* 
gages,  and  other  securities  i  name  and  strike  special  juries,  sign 
records  of  nisi  priu$f  see  that  all  common  recoveries  are  carefully 
engrossed  on  rolls  of  the  court,  examined,  docketed,  and  placed  in 
their  profier  offices,  and  that  the  writs  belonging  to  the  same  are  filed 
with  the  proper  officer,  and   examine  all  exemplifications  of  such 
recoveries^     They  have  the  custody  of  all  common  and  plea  rolls^ 
deDver  tbe  same  out*^,  and  keep  an  account  of  the  names  of  the  per- 
sons to  whom  the  rolls  are  delivered',  that  they  may  be  enabled  to 
call  for  their  return,  and  make  caret  papers  of  the  defaulters^,  in 
order  to  enforce  their  being  brought  in,  pursuant  to  various  rules  of 
the  court*.     Tbey  keep  an  account  of  all- rolls  received  into  their 
office,  after  the  proper  entries  are  made  thereon  ;  keep  dockets  of  aU 


•R.T.  35  Hen.  VI.  §  1.  C.  P.  And  for  mim/ actions. 

tKe  aocientfres  payable  to  the  prulboQOta-  ^  K.  E.  12  Jae*  I.  R.  M.  1649.  R.  M. 

ries,  lee  the  same  rule,  §  5.  1654.  §  5.  R.  T.  21  Car.  XL  C.  P. 

*  R.  M.  1654.  §  6.  C.  P.  «  R.  E.  34  Car.  11.  reg.  3.  C.  P. 

<  R.  H.  8  Cor.  I.  §  8.  R.  M.  1654.  $  7.  '  Same  rule.  R.  M.  2  Geo.  I.  C.  P. 

R.  E.  34  On.  II.  reg.  3.  R.  E.  5  W.  &  M.  f  R.  E.  12  Jce.  I.  R.  M.  1649.  ng.   1.  § 

rtg,  2.  R.  M.  2  Oeow  I.  C.  P.   Tbe  plea  rolls  3.  R.  M.  1654.  §  1.  R.  T.  29  Ctar.  II,  r^. 

are  io  rettif  and  tbe  commoo  ones  in  per^  5.  R.  E,  34  Ccr.  II.  reg,  3.  C.  P. 
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judgments,  entries  of  writs,  and  other  eatrteti,  which  they  carefully 
examine  with  the  rolls^  before  Ibey  are  delivered  to  tlie  proper  officers, 
keep  remembrance  rolls,  in  which  all  rules  made  in  court,  appear- 
ances, and  recognizances  of  bail  on  attachments  of  privilege,  and 
pracipe$  taken  at  bar  on  common  recoveries,  are  entered.  They 
enter  on  a  remembrance  roll,  the  names  of  all  attornies  sworn  in 
court,  and  make  certificates  thereof  to  the  derk  of  the  warrants  ; 
and  have  the  custody  of  the  court-books,  in  which  are  entered  the 
names  of  all  causes  on  demurrers,  special  verdicts,  and  other  mattem 
which  are  to  be  argued  in  court,  and  of  causes  which  are  to  be  tried 
at  bar,  with  the  respective  terms  and  number-rolls ;  and  take  minutes 
of  the  judgment  of  the  court,  in  all  causes  argued  therein.  And 
they  regulate  and  allow  costs,  on  all  judgments,  rules,  and  judicial 
orders  i  and  tax  bills  of  costs  between  attornies  and  their  clients, 
and  settle  and  adjust  accounts  implicated  therein.  For  these  pur-> 
poses,  one  of  the  prothonotaries  alternately  attends  at  the  office  in 
lerm*time,  from  elecen  to  two,  (except  the  first  and  last  days  of  lenn, 
when  all  attend  the  court) ;  the  others  attending  the  court  during  the 
sitting.  In  the  evening,  all  the  prothonotaries  attend  at  the  office 
from  tix  to  eight,  and  sometimes  later :  Out  of  term,  they  all  attend 
every  day,  from  eleven  to  two  o'clock* 

The  secondariee  are  appointed  for  life,  by  the  prothonotaries,  each 
of  whom  appoints  oiie.  Their  duties  are  constantly  to  attend  the 
court  and  judges  in  the  treasury,  in  term  time ;  to  read  all  records, 
writings)  affidavits,  peUtions,  papers  and  exhibits,  produced  upon 
motions,  complaints,  or  other  applications,  and  to  take  minutes  of  all 
rules  and  orders  pronounced  thereon ;  to  take  all  recognisances  in 
court ;  to  enter  discontinuances,  commitments  of  prisoners,  and  satis^ 
factions  acknowledged  upon  record ;  to  amend  records,  by  order  of 
the  court ;  to  administer  the  oaths  appointed  to  be  taken  by  prisoners, 
by  the  acts  of  parliament  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons,  and  to  prepare  assignments  of  such 
prisoners*  goods  and  effects,  to  be  signed  by  them,  as  directed  by  the 
said  acts,  and  to  draw  up  rules  for  their  discharge :  Upon  trials  at 
bar,  it  is  their  duty  to  copy  the  issues  for  the  judges,  and  to  deliver 
four  copies  thereof,  to  c&U  the  jury  out  of  and  in  court,  to  read  the 
record,  to  call  the  defendant,  to  read  all  written  evidence,  to  call  the 
Jury  before  a  verdict  is  given,  and  to  record  the  verdict ;  to  take 
minutes  of  special  verdicts,  an<l  to  draw  up  the  same ;  to  make  two 
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copies  for  the  plaintiff  and  defendant,  and  foar  copies  for  the  judges ; 
to  take  an  aocoant  of  ail  fines  and  recoTeries,  passed  and  suflered  at 
bar ;  and  in  term  time,  after  the  rising  of  the  court,  to  attend  at 
their  reepectiTe  offices,  there  to  draw  up  sueh  rules  and  orders  as 
ha^e  been  pronoanoed  in  court,  or  in  the  treasury,  and  enter  the  same 
in  books  kept  for  that  purpose*,  and  make  copies  of  such  roles  or 
orders,  if  applied  for ;  as  also  to  enter  all  rules  to  declare,  plead* 
reply,  rejoin,  surrejoin,  rebut,  surrebut,  and  join  in  demurrer,  in 
paper,  and  afterwards  to  enter  the  same  in  books ;  to  give  rules  for 
attomies,  and  other  officers  of  the  court,  to  appear  to  bills  filed 
against  them ;  to  file  and  copy  all  affidavits,  papers  and  exhibits,  pro- 
duced on  motions,  taxation  of  costs,  or  otherwise,  and  all  suggestions 
and  proeeedings  in  spiritual  courts,  in  causes  where  prohibUiong  are 
api^ed  lor ;  to  examine  persons  in  contempt  upon  interrogatories 
and  to  file  and  copy  such  interrogatories,  and  the  depositions  taken 
thereon.  Their  attendance  is  also  necessary  in  vacation  time,  by 
themselves,  clerks  or  assistants.  Upon  all  complaints  made  by  pri- 
soners in  the  Fleel  against  the  warden,  it  is  the  duty  of  the  seconda- 
ries to  attend  the  judges,  at  such  times  and  places  as  they  may 
appoint  to  hear  and  determine  the  said  complaints,  and  to  file  and 
read  all  affidavits  and  exhibits  produced  on  such  attendance,  and  to 
draw  up  all  orders  made  thereupon,  as  well  as  all  orders  made  by  the 
court,  for  the  regulation  of  the  Fleet  prison.  The  secondary  to  the 
Jint  protbonotary  administers  in  court  the  oaths  of  allegiance,  supre- 
macy, and  abjuration ;  and,  if  required,  makes  out  and  signs  certifi- 
cates of  persons  having  taken  the  same :  he  also  administers  the 
oath  in  court,  to  every  person  who  is  admitted  an  attorney.  The 
secondary  to  the  second  protbonotary  enters  in  a  book  Icept  for  that 
purpose,  the  particulars  of  all  fines  acknowledged  at  the  bar  of  the 
court; 

ThejUacers  are  appointed  for  the  diffisreht  counties,  by  the  chief  jus- 
tice, for  their  lives ;  and  theur  several  offices  are  required  to  be  executed 
in  ofie  certain  place**.  Their  duty  is  to  procure  original  writs  to  be 
duly  sued  forth  and  filed*^ ;  to  take  affidavits  of  debt,  in  order  to  hold 
to  bail,  and  to  file  such  affidavits  when  the  process  is  issued,  and  to 


«  Formerirt  it  appears,  tbry  were  entered  ^  R.  H.  23  Geo.  III.  C  P. 

npoa  remembrance  rolls.  A.  M.  1654«  §  15.  «  R.  T.  1649.  C  P. 

a  P. 
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make  office  copies  of  tbem,  when   required ;    to  make  out  write 
of  capias  J  alias  and  plurieM^  and  all  other  incident  process,' before 
appearance  of  the  defendant,  in  all  actions  wherein  process  of  out- 
lawry lieS|  until  the  exigent  is  awarded*" ;  and  ail  writs  of  smpene^ 
deaUf  upon  any  writs  of  capias  awarded  out  of  their  own  offices,  and 
writs  of  rescous  upon  the  sheriff's  return^ ;  to  take  and  file  affidaylts 
of  service  of  common  process ;  and  file  bills  against  persons  entitled 
to  privilege  of  parliament,  and  make  out  the  subsequent  process 
thereon,  before  appea:ranee;   to  enter  appearance^,  upon  all  writs 
issuing  out  of  their  own  offices^  and  give  rules  for  the  sheriff  to 
bring  in  the  body'' ;  to  attend  the  court,  or  a  judge,  on  taking  special 
bail  by  originals  :  to  enter  recognizances  of  bail,  and  to  make  out  the 
first  writ  of  sdre  facias  thereon^;  to  enter  and  file  writs  of  re*fa>  Iq, 
&c.  issuing  out  of  the  court  of  Chancery,  and  returnable  in  the  court 
of  Common  Pleas,  for  the  removal  of  plaints  from  inferior  courts, 
and  to  issue  writs  of  pone  and  distringas,  to  compel  appearances  in 
such  proceedings ;  and  to  make  out  all  writs  of  retomo  habendo 
upon  nonsuit,  writs  of  second  deliverance,  and  writs  of  capias  in 
withernam,  alias  and  pluries,  before  appearance,  &c'. 

The  clerk  of  the  exigents,  and  clerk  of  the  supersedeas^  are  re-^ 
spectively  appointed  for  life,  by  the  chief  justice.  The  duty  of  the 
former  is  to  make  out  writs  of  exigent  aud  proclamations,  in  order 
to  proceed  to  outlawry  ;  and  of  the  latter,  to  make  out  writs  of  super- 
sedeas to  exigents^  quia  improvidS,  8fcJ^  in  order  to  grevent  persons 
from  being  outlawed  or  waived,  against  whom  exigents  have  issued. 
The  office  of  clerk  of  the  outlawries  is  incident  to  the  office  of  his 
majesty's  attorney  general ;  and  usually  executed  by  his  clerk.  His 
duty  is  to  make  out  all  writs  of  capias  utlagaium,  and  sequestra- 
tions of  ecclesiastical  benefices,  in  personal  actions,  after  the  return 
of  the  exigent.  Inquisitions  taken  on  special  writs  of  capicu  utia- 
gatum  are  transmitted  into  this  office ;  and  are  here  exemplified,  upon 
rolls  signed  by  the  clerk  of  the  outlawries,  and  then  carried  into  the 


»  R.  M.  15  &  16  Eliz.  R.  M.  14  Joe.  I.  *  /«L  R.T.  2  W.  &  M.  reg.  1.  a  P. 

f*g.  I.  C.  P.  And  for  the  feet  aocieutly  pay-  «  R.  T.  1  W.  &  M.  reg,  2.  C.  P. 

able  to  the  fiUeert,  for  common  process,  see  '  R.  M.  14  Jae,  I.  rtg.  1.  C.  P;  Barnes, 

R.  T.  35  Hea.  VI.  §  8.  C  P.  97. 

^  Same  rales.  f  R.  M.  15  &  16  Eliz.  R.  M.  14  J«e.  I. 

«  R.JH.  14  Jbc.  I.  reg.  1,  8.  R.  E.  84  Car.  ftg.  1.  C.  P. 

II.  reg.  2.  C.  P.  ^»  R.  E.  84  Cor.  II.  reg.  1.  C.  P. 
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office  of  the  king^s  remenabraDcer  of  the  court  of  Exchequer,  and 
there  filed  of  recqrd ;  and  the  inquisitions  themselves,  and  writs  of 
exigeufj  are  filed  with  the  cu»to»  bremi$m.  The  clerk  of  the  re- 
versal  of  outlawries  is  appointed  by  the  protbonotaries,  during  plea- 
sure. His  duty  is  to  draw  up  and  enter  the  reversals  of  outlawries 
on  remembrances,  and  deliver  certificates  thereof  to  the  clerk  of  the 
outlawries ;  to  make  out  bail-pieces  on  such  reversals,  and  writs  of 
supenedeas  when  necessary.  The  clerk  of  the  juries  is  appointed 
by  the  cu9ios  breviumy  for  life.  His  duty  is  to  make  out  writs  of 
habeaa  corpora  juratorum,  for  the  trials  of  issdes  in  London  and 
Mid<B€9€x,  and  for  the  assizes  in  the  country. 

The  .clerk  of  the  warrant$,  inrolments  and  eiireaiSj  is  appointed 
by  the  chief  justice,  for  life.  The  duty  of  this  officer  is  to  file  war- 
rants of  attorney  upon  judgments,  issues,  outlawries,  and  writs  of 
covenant  for  levying  fines ;  and  also  the  warrants  of  attorney  of 
sberifl&,  for  the  different  counties  in  England ;  to  stamp  all  judg- 
ment-papers%  records  of  nisi  priiM^,  writs  of  pluries  capiat  on  out- 
lawries**,  and  writs  of  covenant ;  to  enroll  deeds,  recoveries,  and 
foreign  estreats ;  and  to  file  affidavits  of  the  execution  of  articles  of 
clerkship,  and  enter  attornies*  certificates,  &c.  The  clerk  of  the 
essoins  is  also  appointed  by  the  chief  justice,  for  life.  His  duty  is  to 
enter  ea«otfi«  for  the  tenants  in  real  actions,  (for  it  is  now  determined, 
that  DO  essoin  lies  in  personcd  actions  ;)  and  in  case  the  tenant  be  not 
essoined^  by  the  time  limited  by  the  rules  of  the  court  in  real  actions, 
the  demandant  may  enter  a  ne  recipiatur.  This  officer  is  required 
by  the  statute  4  &  5  W.  &  M.  c.  30.  §  2.  to  make  an  alphabetical 
dogget,  by  the  defendants  names,  of  all  judgments  for  debt  by  con- 
feasioD,  &c.  in  the  court  of  Common  Pleas'^ ;  and  rolls  belonging  to 
the  several  offices  of  the  said  court  are  marked,  numbered,'  and  de- 
livered out  by  the  clerk  of  the  essoins  to  the  prothonotaries ;  and 
when  the  proper  entries  are  made  thereon,  they  are  returned  into 
his  office,  from  whence  they  are  carried  by  the  clerk  of  the  judgments 
to  the  treasury  at  JVestminster. 

The  clerk  of  the  dockets  is  appointed  by  the  prothonotaries,  during 
pleasure.    The  duty  of  this  officer  is  to  draw  up,  exemplify,  aod  enter 


*It.M.5  0eo.  II.C.P.  ^'R.  E.  5  W.  &  M.  »g.  2.  R.  M.  SGeo. 
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on  the  roily  the  admissioQ  of  the  Several  oflScers  of  (he  court ;  to  pre- 
pare bail-pieces,  entered  into  to  any  attachment  of  privilege,  or  other 
bailable  process,  issuing  but  of  the  prolhonotarles*  ofl&«,  and  attend 
the  court  or  a  judge  therewith,  when  entered  into,  and  when  the  bul 
are  justified,  or  fresh  bail  added,  or  the  defendant  surrendered ;  to 
make  copies  of  all  special  juries,  named  by  the  prothonotaries^  for 
the  plaintiff  and  defendant ;  to  make  copies  of  reports  in  court  by  the 
prothonotaries,  if  desired,  and  of  all  special  Terdicts,  for  the  judges 
and  attomies ;  to  make  copies  of  all  rules  of  court,  from  the  remem- 
brances of  terms  past ;  to  make  certificates  of  declarations  not  being 
filed  against  prisoners,  according  to  the  rules  of  the  court,  in  order 
to  theur  being  discharged ;  to  make  out  certificates  of  writs  of  recor^ 
dari  and  false  judgment  not  being  filed  according  to  the  course  of 
the  court,  to  enable  the  parties  to  proceed  in  inferior  courts ;  to  copy, 
if  desired  by  the  parties,  all  bills  of  costs,  and  other  papers  produced 
before  the  pr6thonotaries,  relating  to  such  bills,  when  taxed  ;  to 
attend  the  office  of  the  prothonotaries  daily  during  oflSce  hours,  and 
to  do  the  common  business  belonging  to  the  office. 

» 

The  clerk  of  the  judgmentf  is  also  appointed  by'  the  prothdno- 
taries,  during  pleasure.  His  duty  is  to  draw  up  every  final  judg- 
ment,  after  inquisition  taken,  verdict  obtained,  or  nonsuit  had  -at  niH 
priusj  and  upon  every  demurrer,  issue  of  nul  Hel  record,  and  rule  of 
court' ;  and  to  draw  up  and  enter  all  the  continuances  necessary  to 
the  said  judgments  :  and  he  is  directed  by  the  statute  4  &  5  VV.  & 
M.  e.  20.  §  2.  to  bring  in  all  the  above-mentioned  judgments,  to 
be  docketed  ;  after  which  he  carries  them  to  the  treasury  at  FFe«f- 
minaier.  He  draws  up  the  award  of  writs  of  elegit  and  parHHon, 
and  enters  the  same,  with  the  returns  thereof,  upon  the  roll ;  enters 
satisfaction  on  all  judgments,  when  the  same'  is  done  by  a  judge's 
order,  and  not  in  dpen  court ;  and  makes  out  exemplifications  of  any 
of  the  above* mentioned  judgments,  if  applied  for  within  a  year  after 
the  signing  thereof. 

The  chief  justice  for  the  time  being,  is  keeper  and  clerk  of  the 
treoMurjff  and  also  clerk  of  the  errors,  of  the  court  of  Common 
Pleas ;  and  executes  these  offices  by  his  clerks,  who  are  appointed 
by  him  during  pleasure.    The  clerk  of  the  treoiury  has  the  custody 

•  R.  T.  29  Car.  II.  reg.  5.  R.  T.  13  Geo.  II.  reg,  2.  C.  P. 
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of  tbe  records  of  the  court ;  tlie  signing  aifd  sealing  of  records  of 
sin  priuii^ ;  sod  the  signiog  of  exemplifications,  except  of  fines  and 
reooYeries,  within  two  terms^.  Tlie  clerk  of  the  errors  hss  the  allow- 
ance and  receipt  of  all  writs  of  error,  upon  judgments  in  this  court ; 
ghres  certificates  thereof;  m^ikes  out  writs  of  9uper$edea9 ;  enters 
bail  taken  thereon  ;  makes  out  writs  of  $cire  facias  against  the  bail ; 
giTcs  rules  for  bail,  and  for  tbe  plaintiff  in  causes  to  certify  the 
record ;  makes  transcripts  of  the  records  and  judgments,  and  trans- 
mits (be  same  into  the  court  of  King's  Bench,  &c. ;  signs  nanprosses 
for  oot  certifying  the  record ;  hud  allows  and  returns  all  writs  qf 
certiorari^  directed  to  the  lord  chief  justibe,  for  certifying  records 
from  this  court  into  any  other.  . 

Besides  the  ofiicers  that  ha^e  been  mentioned,,  there  are  others 
who  derite  their  authority  more  immediately  from  the  crown,  namely^ 
the  marshal  of  the  King's  Bench  prison^,  and  chief  usher  and  crter 
of  tbe  court,  in  the  King's  Bench  ;  and  the  custom  breviumj  wntrden 
of  ihe  Fleet  prison,  and  chief  proclamator  to  the  court,  in  the 
Commoa  Pleas;  and  the  teoler  of  writs,  for  both  courts.  The 
oflBoe  of  $narshai  of  the  King's  Bench  prison  was  granted  by  king 
Jamtes  tbe  first,  in  the  14th  year  of  his  reign,  to  Sir  WHUam  Smith 
knight,  in  fee ;  and  the  appointment  to  that  office,  as  well  as  of  the 
inferior  oflkers,  continued  in  the  proprietors  of  the  inheritance  of  the 
primi,  till  the  statute  27  Geo,  II.  c.  17.  by  which  tbe  oflScf^  was  re- 
Tested  in  tbe  crown ;  and  by  that  statute,  the  marshal  has  the  ap- 
pointment of  all  inferior  officers  belonging  to  his  office,  such  as  the 
depmtjf  marshal,  chaplain^  clerk  of  tlie  papei'S  of  the  King's  Bench 
priKMi,  and  clerk  of  the  day  rules ;  (which  latter,  officers  as  well  as 
the  marshal,  must  be  resident  within  the  pri^n,  or  its  rules^,]  three 
fMrmkejfs^  and  four  tipstaffs,  (one  for  each  of  tbe  judges,)  &c.  The 
chief  usher  and  erter  of  the  court  of  King's  Bench  holds  his  plac^ 
for  two  liTes,  by  letters  patent  under  the  great  seal ;   and  exe* 


*  R.  T.  29  Car,  II.  ng.  4.  R.  H.  2  &  3  tbe  feet  payable  by  tbe  prlsODers,  we  R.  M. 

Joe.  II.  C  P.  And  for  thefeet  anciently  doe  3  Geo.  II.  R.  Dte,  1730.  4  Geo.  II.  K.  B. 

to  the  clerk  of  the  treaiiBry,  tee  R.  T.  35  and  lee  R.  T.  58  Geo.  III.  K.B.  1  Barn,  fc 

Ha.  y L  §  7.  C  P.  Aid.  748.  R.  H.  59  Geo.  III.  K.  fi.  8  Barn. 

^R.M.  1654.  $6.C.  P.  fcAld.403. 

*8  Salk.  439.  3  Salk.  320.S.  C.  And  for  <>  4  Domf.  ft  Bait,  716.  5  Dorof.  h  Sast, 

tke  rales  and  orden  made  for  tbe  better  511* 
IDmnoMBt  oC  tbe  King't  Bench  prinoa,  and 
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cutes  the  same  by  two  deputy  Ushers,  and  two  deputy  criers,  who, 
according  to  a  late  determination%  are  considered  as  distinct  and  in- 
dependent officers. 

The  office  of  custos  brevium  of  the  court  of  Common  Fleas  was 
originally  granted  by  king  Charles  the  second,  by  patent  dated  the 
I4th  of  March,  in  the  29th  year  of  his  reign,  with  all  profits,  rights 
and  priyileges  thereunto  belonging,  in  trust  for  Henry  Ebt\  of  Litch" 
field,  and  Charlotte  Countess  of  Litchfield,  his  daughter,  and  their 
issue.  The  persons  at  present  entided  to  the  office,  acquired  it  by 
inheritance :  and  the  general  business  of  the  office  is  to  record  and 
file  all  original  and  judicial  writs,*  and  inquisitions  taken  by  yirtue  of 
any  such  writs ;  all  poeteas  after  verdicts,  and  fines,  with  the  con- 
cords signed  by  the  parties  acknowledging  the  same,  and  the  writs  of 
dedimus  potestatem  issued  for  taking  the  acknowledgment  of  sach 
fines,  with  the  transcripts  thereof;  and  which  fines  are  entered  in  a 
book  of  the  same  term  the  respective  writs  of  covenant  are  retam<- 
able,  and  the  proclan^ations  of  such  fines  are  indorsed  upon  the  cap- 
tions, according  to  the  statute ;  to  record  and  file  all  writs  of  entry 
and  summons,  writs  of  dedimus  potestatem  for  taking  warrants  of 
attorney  thereupon,  and  writs  of  seisin  to  support  recoveries  suffered 
in  the  said  court ;  to  make .  copies  and  exemplifications  of  the  said 
writs  and  records,  when  required ;  and  to  return  writs  of  certiorari, 
directed  to  the  custos  brevium,  for  removing  any  writs  or  other  re- 
cords into  the  court  of  King's  Bench*". 

« 

The  warden  of  the  Fleet  prison*^  holds  his  office  by  letters  patent 
from  the  crown,  during  pleasure ;  and  has  the  appointment  of  the 
clerk  of  the  papers  and  rules  of  the  Fleet  prison,  and  keeper  of 
Westminster  hall ;  and  also  of  four  tipstaffs,  two  for  the  Common 
Pleas,  one  for  the  court  of  Exchisquer  and  Bolls,  and  another  for 
the  court  of  Chancef-y;  the  Fleet  being  the  prison  for  all  these 
courts.  The  two  tipstafis  for  the  Common  Pleas  attend  the  judges 
while  sitting  in  court,  and  in  the  afternoon  at  their  chambers ;  and 


•  Pcake's  Cm.  Ni.  PrL  182.  belter  gorernmeDt  of  the  FTeti  prieon,  and 

fc  For  the  fees  aociently  p^yMe  to  the  the  fee*  payable  by  the  priionera,  see  R,  E. 

otttot  brnmm,  see  R.  T.   35  Hen.  VI.  $  6.  and  T.  13  Geo.  I.  Jan.  19.  3  Geo.  II.  H. 

^'  ^'  3  Geo.  II.  C.  P,  and  see  1  H.  Blac.  105. 
«  For  the  rola  and  orders  made  for  the 
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<nit  ef  ferm,  they  atteDd  there  morhing  and  afternoon :  One  of  them 
abo  Intends  the  lord  chief  justice,  at  the  sittings  of  ni$i  priu$  for 
hmdon  and  Middlesex.  The  oflBce  of  chief  proclamaior  in  the 
court  of  ConimoB  Pjeas  is  an  hereditary  office,  claimed  by  descent  in 
fise.  This  officer  hfis  up  personal  doty  attached  to  bis  office ;  but  he 
appoints  four  erier$^  obe  of  whom  is  also  court  keeper^  and  another 
forier  of  the  court.  They  hold  their  places  for  Kfe ;  and  their  duty 
is  to  attend  the  oourt,  and  make  proclamations,  &c. 

The  office  of  sealer  of  writs  was  granted  by  king  Charles  the 
lecoody  in  the  25th  year  of  his  reign,  to  the  duke  of  Cleveland  and 
his  heirs  male,  in  default  of  issUe  male  of  lord  George  Fitzroy ;  and. 
is  now  Tested  in  the  duke  of  Grafton^  who  exercises  the  same  by 
deputy ;  and  has  the  sealing  of  all  process,  except  bills  of  Middlesex^ 
itsaing  out  of  the  King's  Bench  and  Common  Pleas,  and  the  exem- 
plification of  recoveries  and  judgments.  For  this  purpose,  the  seal 
oSbce  is  open  from  eleven  in  the  morning  till  two  in  the  afternoon, 
and  from  five  to  seven  in  the  evening,  during  term,  and  for  ten  days 
after  every  issuable  term,  and  one  week  after  every  other  term  ;  and 
from  eleven  in  the  morning  till  three  in  the  afternoon,  at  all  other 
times*.  It  was  formerly  usual  to  seal  blank  writs ;  but  an  incon- 
veoieoce  having  attended  this  practice,  it  was  ordered  that  for  the 
fiiture,  no  printed  .blanks  or  other  writs  should  be  sealed,  before  .the 
aame  were  regularly  made  out  and  filled  up^ :  And  by  several  old 
rules  of  court"^,  no  signable  writs  are  to  be  sealed,  till  jthey  have  been 
duly  signed  by  the  proper  officer. 

The  sealer  of  writs  however,  and  other  law  officers,  are  not  bound 
to  attend,  or  keep  open  their  offices,  on  licensed  holydays.  It  will 
therefore  be  proper  to  consider  what  these  holydays  are,  and  when 
they  are  commanded  or  allowed  to  be  kept,  in  term  time  or  vacation, 
with  the  remedies  for  not  opening  the  offices  on  other  days,  or  re- 
fusing to  do  business  in  office  hours,  without  the  payment  of  extra 
tees.     Holydays,  it  appears,  are  of  two  kinds ;  first,  such  as  were 


»  R.  T.  54  Geo.  IIT.  3  Maule  &  Sel.  163.  «  R.  T.  1656.  R.  E.  1659.  R.  E.  15  Car. 

K.  B.    3  Taunt  702.  1  Marsh.  245.  C.  P.  II.  rrg,  1.  K.  B.  and  see  R.  M.  13  Car.  11. 

and  aee  a  former  rule  of  M.  34  Geo.  III.  R.  U.  25  Car,  II.  R.  E.  32  Cor.  It.  R:  T. 

K.  B.  4  W»  &  M.  teg,  3.  K.  B.  R.  T.  1649.  R.  M« 

^  R.  3  Apr,  1747.  K.  B.  and  tee  the  sta-  1654.  §  6.  R.  T.  9  W.  HI.  C.  P. 
IBU  6  Geo.  I.  c.  21.  §  53.  2  Wiis.  47. 


48  OF  TH£  OrFICSRS  OF  THE  COURTS. 

originally  derived  from  the  church ;  and  seooivdBy)  tMe  bolydays. 
The  former  are  of  ecclesiastical  institutioo  ;  but  when,  upon  the  re* 
formation,  the  liturgy  was  settled  and  established,  such  days  were 
enjoined  to  be  observed ;  as  plainly  appears  by  the  statutes  2  &  3 
Edw.  VI.  c.  1.  &  19.  and  5  &  6  Edw.  VI.  c.  3  :  And  though  these 
laws  were  abrogated  by  Queen  Marifj  yet  they  were  revived  and 
continued  in  the  4rst  year  of  Queen  EUxabeih,  and  King  Jame^n 
The  reasons  for  these  holydays,  being  of  a  religious  nature,  are 
fully  stated  in  the  preamble  to  the  statute  5  &  0  Edw.  VI.  c..3.  by 
which  it  is  enacted,  that  '^  all  the  days  hereafter  mentioned  shall  be 
*'  kept  and  commanded  to  be  kept  holydays,  and  none  other,  that  is  to 
*'  say,  all  jS^tfnc/ai/«  in  the  year ;  the  days  of  the  feast  of  the  CitcumicMan 
of  our  Lord,'(being  the  1st  olJanuar^  ;  of  the  Epiphanj/y  (6th  of 
January) ;  of  the  Purification  of  the  blessed  virgin  Mary^  (2d  of 
"  Fehruary) ;  of  St.  Maithias  the  apostle,  (24th  of  February) ;  of 
'<  the  Annuw^iion  of  the  blessed  virgin,  (25th  of  March) ;  of  St. 
**  Mark  the  eyangelist,  (25th  of  April) ;  jof  St.  PhUip  and  Jacob  the 
**  apostles,  (1st  of  May) ;  of  the  Ascension  of  our  Lord,  (which  is  a 
*^  moveable  feast,  happening  40  days  after  Easter^  and  10  days  before 
**  Whitsuntide) ;  of  the  Nativity  of  St.  John  the  baptist,  (24th  of 
^  June) ;  of  St.  Peter  the  apostle,  (20th  of  June) ;  of  St.  James 
<^  the  apostle,  (25th  otJuly) ;  of  St.  Bartholomew  the  apostle,  (24th 
<'  of  August) ;  of  St.  Matthew  the  apostle,  (21st  of  September) ;  of 
<<  St.  Michael  the  archangel,  (29th  of  September) ;  of  St.  Luke  the 
<^  evangelist,  (18th  of  October) ;  of  St.  Simon  and  Jude  the  apostles, 
<<  (28th  of  October) )  of  All  Saints,  (1st  of  November) ;  of  St, 
*'  Andrew  the  apostle,  (SOtii  of  November) ;  of  St.  Thomas  the 
<*  apostle,  (21st  of  December) ;  of  the  Nativity  of  our  Lord,  (25th  of 
'<  December^)  and  the  three  following  days,  (being  the  feast  days 
<'  of  St.  Stephen  the  martyr,  St.  John  the  evangelist,  and  the 
^'  Holy  Innocents) ;  and  Monday  and  Tuesday  in  Easter  and 
<<  Whitsun  weeks  :'*  to  which  may  be  added  Good  Friday y  though 
it  is  not  mentioned  in  the  statute.  Hence  it  appears,  there  are 
twenty  four  licensed  holydays  in  a  year,  besides  those  in  Easter  and 
Whitsun  weeks ;  of  which,  it  will  be  seen,  there  are^oe  in  the  month 
of  December^  and  in  every  other  month  fivo,  except  in  March^  April, 
/ic/jf  and  August,  in  each  of  which  there  is  only  one ;  which  was 


•  NelfOD't  FesUrali»  I,  % 
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probably  on  account  of  these  being  the  months  of  seed  time  and 
hanreat. 

The  atatote  being  expcess,  that  none  other  days  shall  be  kept  or 
commanded  to  be  kept  holyday,  or  to  abstain  from  lawful  bodily, 
labour,  ii  has  been  determined,  that  the  feast  day  of  St.  BarncJfag^ 
not  being  mentioned  in  the  statute,  is  not  a  legal  holyday  at  the  seal 
oflbe* ;  and  though  it  appeared  by  affidaTit,  in  the  case  of  Figgin$ 
V.  WMie^y  that  this  feast  was  kept  at  the  excise,  customs,  &e.  and 
that  for  3«|  years  together,  and  before  the  then  officers  came  into  the 
office,  it  had  been  kept  at  the  seal  office  in  this  manner,  that  is,  the 
outer  door  had  been  kept  shut  the  whole  day,  if  St.  Bamahas  fell 
on  a  Monday  Wedneaday  or  Friday ^  but  on  Tuesdays  Thurs" 
days  and  Saturdays,  it  was  shut  in  the  mornings  only,  those  being 
post  nights ;  yet  from  the  opinion  of  Mr.  Justice  Blackstone  in  that 
cascf,  ii  seems  that  this  practice  crept  in  when  St.  Barnabas  be- 
csme  a  state  holyday,  by  .coinciding  with  the  kiog's  inauguration  or 
accession,  which  it  did  for  the  first  25  years  of  the  late  king^s  reign^ 
tiU  they  were  separated  by  the  new  stile  act,  in  1752.  It  is  also.ob- 
aerrable,  that  there  is.  another  feast  day  observed  by  the  churchy 
which  is  not  mentioned  in  the  statute  5  &  6  Eaw.  VI.  namely,  the 
conversioD  of  St.  Paul^  which  happens  on  the  25th  of  January ;  and 
the  reason  why  this  feast  day,  as  well  as  that  of  St.  Barnabas,  are 
not  mentioned  in  the  statute,  probably  was,  that  one  of  these  feasts 
always  happens  in  Hilary  term,  and  the  other  frequently  in  Trinity 
term ;  and,  as  there  was  already  one  holyday  at  least  in  each  of 
these  terms,  it  might  haye  been  thought  that  the  business  of  the 
court  would  have  been  interrupted,  if  more  had  been  allowed,  and 
directed  to  be  kept. 

State  holydays  are  either  appointed  by  act  of  parliament,  or 
founded  on  ancient  usage.  The  former  are  the  anniversary  of  Gun^ 
f&wder  Treason,  {November  5,)  the  martyrdom  of  Charles  the  First, 
[January  SO,)  and  the  restoration  of  Charles  the  Second,  [May  20,) 
which  are  made  state  holydays  by  the  statutes  3  Jac.  I.  c.  1.  12  Car. 
II.  c.  14L  (confirmed  by  13  Car.  II.  stat.  1.  c.  11.)  and  l2  Car.  II. 
c.  30.    The  latter  are  the  birth  day,  accession,  proclamation,  and 


•  t  BUc  Rep.  1 186.  13U.  «  fd.  ]  188. 

^/dUSS. 
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coronaiion,  df  the  reigning  menapcb ;  and  the  birih  days  of  hit  earn* 
sort,  and  the  prince  of  Wale$,  And  it  has  been  usaal  to  keep  hal^ 
holy  days  on  sonae  other  days ;  as,  on  Shrove  Tuesday ^  A$h  Wednee^ 
day y  the  feast  of  All  SouIm^  {November  2^)  aed  the  birth  day  and 
landing  of  WiUiam  the  Third,  {November  i  ;)  fhe  o&ces  bemgopen 
only  half  the  usual  hours  of  attendance  oa  those  days.  But  it  has 
been  determined,  by  the.courtof  CommoB  Pleas,  that  Lord  Mayor' e 
day  is  not  such  an  holyday,  as  entitles  the  sealer  of  writs  to  an  extra* 
ordinary  fee  for  sealitig  a  writ  on  that  day\ 

The  only  licenced  holydays  in  ietfn  time,  are  said  to  be  the  Pmri^ 
ficatum  in  HUary  term,  Aecofmon  day  in  Easter  term,  and  St. 
John  the  baptist**,  (being  Midsummer  day,)  if  it  happen  in  Trinity 
term,  unless  it  be  on  Friday  next  after  Trinity  Sunday ^  in  which 
case  it  is  dies  juridicusj  by  the  statute  32  Hen.  YIII.  e.  2L. 
These  are  considered  tA  dies  non  juridid ;  but  on  aU  other  day»y 
the  courts  regularly  sit  for  the  dispatch  of  business  in  term  time, 
though  it  has  been  usual  on  the  30th  of  January,  (being  the  anni* 
versary  of  the  martyrdom  of  Charles  the  First,)  for  the  courts  to  rise 
early,  or  as  soon  as  the  common  business  is  orer.  And,  as  the  courts 
sit  themselves,  they  espect  that  the  offices  should  be  open  on  all  other 
days  in  term  time.  For,  as  was  obseryed  by  Mr.  Justice  Btaekstone, 
in  the  case  of  Sparrow  v.  Cooper^,  the  oflScers  are  supposed  to  be 
every  day  in  court,  sitting  at  the  feet  of  the  chief  justice,  and  (ia 
the  case  of  the  sealer  of  writs,)  affixing  the  seal  of  the  court  to  all 
judicial  writs,  which  are  witnessed  at  Westminster,  in  the  name  of 
the  lord  chief  justice.  The  suffering  him  to  do  this  in  a  private 
chamber  is  a  mere  hidulgence,  convenient  to  the  court,  the  suitor, 
and  the  officer,  and  therefore  connived  at ;  but  the  supposition  of  law 
is  otherwise.  Of  course,  upon  all  days  when  the  cburts  sit  at  West-' 
minster,  he  ought  to  be  ready  to  execute  his  duty  at  all  convenient 
hours.  On  these  or  similar  grounds  it  has  been  determined,  that  the 
feast  of  St.  Philip  and  Jacob,  which  happens  on  the  1st  of  May,  ia 
not  a  holyday**,  nor  the  20th  o{9fay,  being  the  restoration  of  (Jharles 
the  Second^  when  these  days  fall  in  Easter  term  ;  nor  the  feast  of 


»  5  Taunt.  180.  «  2  BUc.  Rep.  1316. 

^  8  Blac  Rep.  1316.   7  Dumf.  9i  £a<t,  ^  2  Smith  R.  403. 

OSS.  •  n  Durnf.  ft  East,  336. 
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St.  Peiei^,  bang  the  SOth  of  Jmm,  when  it  falb  in  TrinUff  tem^; 
•nd  conseqpieody,  no  officer  can  take  ao  extraordiDary  fee  for  bu0i« 
oess  done  on  tbeee  days. 

It  has  beea  laade  a  qtteatiooy  whether  the  offioers  are  entitled  to 
take  extra  fiaee,  fi>r  bustneas  done  on  legal  hnlydays  in  vacdtmn : 
And  upon  this  subjeet,  lord  SlhniorQUgk  is  rejportod  to  bate  aatd^ 
in  the  ease  of  TwedUale  «.  FenneiP',  tliat  the  offioels,  though  they 
vmj  keep  legal  holydays,  wxmt  not  be  allowed  to  $eU,  or  make  a 
tnffic  of  them.  But  it  sbauld  be  obserfed,  that  in  this  case  an  exirm 
fse  had  been  taken  by  the  clerk  of  the  dedaratioas,  on  the  feast  of 
St.  Peier ;  which,  thengh  menti«aed  in  the  atatute  5  &  6  Edw. 
VI.  is  not  eosflidared  as  a  legal  holyday  in  term  time.  This  question 
however  came  directly  befiwe  the  ooort  of  Common  Pleas,  in  Ae 
case  of  Mmrtm  «•  Bold^,  but  was  not  decided.  It  tiiat  cassi  the 
deputy  sealer  of  writs,  being  at  his  office  on  a  legat  holyday,  (that  of 
St  Lmkej  wUeh  &Ds  on  the  18th  of  Ociober,)  a  writ  was  ofFered  bb* 
to  seal,  which  he  refused  to  do  without  an  extra  fee  ;  and  the  court, 
wishooft  deoiding  on  his  right  to  make  siieh  a  demand^  bdd  that  at 
all  events,  his  refnsri  to  seal  the  writ  was  not  an  offence,  for  Which 

» 

Iheywonld  grant  an  attachment:  so  •  that  the  question  maybe^Mm* 
sidered  as  stUl  unsettled. 

« 

The  remedies  against  officers,  fcr  not  opening  their  offlee#,  4ln  days 
wUcb  are  not  licenced  holyjdays,  is  by  special  action  on  the  cose  for 
eonseqoential  damages^  or  by  summary  application  to  the  court 
for  an  attachment* :  or,  if  they  hare  taken  improper  fees,  an  action 
of  aeemmpeit  may  be  maintained  for  money  had  and  reoeifed ;  or  the 
court  will  order  them  to  be  refunded*.  And,  in  the  Common 
Pleas,  where  a  complaint  is  made  against  an  officer  of  the  coorf, 
the  judges*  will  not  refer  it  to  the  prothonctaries  for  examtUation, 
bat  will  examine  it  themselves'^. 


•  Ibcrfft/r  9*  FmMiU,  T.  56  G«o.  lU.         «  7  Traot.  ISA  9  Marib,  4lf.  a.G. 
IL  B.  <aBJ«c.  Ref).  1187. 

^T*H  Q€0.  Ill*  K.  B.    Tbit  case  U  not  «  7  Taaot.  18S.  3  M«Bh.  487.  S»  C. 

jet  reported,  bat  it  referred  U»  in  Uie  caste  «r         '  S  filac  Rep.  131^  7  I>aniC  tk  £m^ 

Mttftim  9,  BifH  9  Taint.  188.    9  Marih.  33S.  5  Tauot.  180.  ' 
4S7«&C.  f  I  H.  Blac.  105, 
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A2  OP  THE  OFFICERS  OF  THE  COV&TlS. 

The  officers  of  the  court  of  Exchequer  "of  Pleas,  are  the  clerk  of  ih% 
^eas,  and  his  deputyi  who  is  called  the  tnattet.    The  clerk  of  the 
pleas  is  appcnnted  by  the  chancellor  of  the  Exchcfquer  for  life,  or  911am* 
diu  se  bene  generU,  and  the  deputy  or  master,  by  the  clerk  of  the 
pleas ;  and  the  business  of  the  master  is  to  take  minutes  of  what  is 
done  in  court,  draw  up  rules,  make  reports  on  matters  referred  to  him, 
tax  liills  of  costs,  aUow  bails,  and  sign  process  and  judgments.    The 
clerk  of  the  pleas  is  also  clerk  of  the  errors  in  the  Exchequer 
Chamber ;  and  his  duty  in  that  character  is  to  allow  writs  of  error, 
certify  transcripts,  and  attend  the  court  of  Exchequer.  Chamber,  and 
draw  up  rules  thereon.    The  general  business  of  the  office  is  the 
prosecution  and  defence  of  actions  at  common  law,  and  the  enrolment 
of  deeds;  which  business  is  transacted  by  your  sworn  clerks  oratr 
tomies,  appointed  by  the  cleric  of  the  pleas  foi^  life,  and  eixteen  side 
clerks,  or  clerks  in  court,  four  of  whom  are  appointed  by  each  of  the 
attomies.    In  this  court,  the  office  of  sealer  of  writs,  &c,  is  executed 
kj  the  Under-Secretary  of  the  chancellor  of  the  Exchequer*. 

Sheriff$  may  also  io  some  purposes  be  considered  as  offioers  of  the 
courts ;  and  it  is  their  duty  to  haye  deputies  therein,  to  receive  and 
return  writs  and  process*",  which  deputies  are  required  to  give  their 
personal  attendance  in  Wettminster  hall,  daily  in  term  time^  And 
for  the  preyention  and  remedy  of  delays  and  abuses  in  sherifi,  under- 
aheriffi,  bailifli  of  liberties,  and  their  deputies,  and  other  bailiflb  of 
sheriflb,  &c.  in  the  execution  of  process  and  writs,  it  is  a  rule'',  that 
^*  if  any  such  officer  shall  wilfully  delay  the  execution  or  return  of 
any  process  or  execution,  or  shall  take  or  require  any  undue  fees  for 
the  same,  or  shall  giro  notice  to  the  defendant,  thereby  to  frustrate 
the  execution  of  any  process  or  writ ;  or  having  jevied  m<Miey,  shall 
.detain  it  in  his  hands,- after  the  return  of  the  writ ;  besides  the  ordi* 
nary  course  of  amerciaments,  the  contempt  or  misdemeaAor  appear* 
4ng,  an  attachment,  information,  commitment  or  fine  shall  be,  as  the 
•  case  requireth;  and  this  as  well  in  case  of  a  late,  as  the  present 


»  Man.  Ex.  Append.  270.  4.  K.  B.  and  lee  R.  E.  83  Car.  I.  R.  M. 

^  SUt.  83  Hen.  VI.  c.  9.  R.M.  1654.  §  I.  1654.  §  1.  K.  B.  B.  M.  15  EUz.  §  4.  K  M. 

R,  E.  15  Car,  II.  r«g.  4.  X.  B.  R.  M.  1654.  1654.  {  1.  R.  H.  14  &  15  Gsr.  IL  ng.  1. 

$  1.  R.  a  14.&  15  Car.  II.  reg.  1.  R.  H.  R.  H.  15  &  16  Car.  11.  C.  P. 
15  &  16  Car.  II.  C  P.  '  R.  M.  1654.  $8.  K.  B.  4&C.  P. 

«  R.  H.  81  Cbr.  I.  R.  E.  15  Qtr.  II*  ug. 
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There  afe  other  offioen,  who  may  here  be  noticed,  fliough  they 
tre  not  properly  officers  of  the  court.  These  are  the  officers  who 
tttend  on  the  trial  of  causes  at  nisi  priui  in  London  and  Middlesex^ 
ooasisting  of  the  clerk  of  iit«i  pritu^  associate  and  marshal,  crier, 
and  train-bearer,  who  are  appointed  by  the  chief  justice ;  and  the 
officers  belonging  to  the  different  circnit»^  namely,  the  clerk  of  assize, 
asaodate,  clerk  of  arraigps,  clerk  of  indictments^  judge's  marshal^ 
erier,  clerk,  steward,  and  tipstaff^. 


•  For  a  more  particular  acooant  of  the  OJktn  of  the  ooorti,  their  appoiotment,  datiet^ 
aadifiDei,  &c  fee  the  Report  of  the  Select  Conunittee  oC  the  Hoofte  of  CcNnmoui,  rctpeotiDf. 
Owt*  of  Joalice,  86  June^  1798., 
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CHAP.  HI. 


Of  the  Admission,  Enrolment/  Cjsrtifxcates,  and 
Rfi-ADMissiON  of  Attornies;  their  Privileges, 
Disi3iLiTi£S,  and  Duties,  with  the  coNSEauENCES 
<^  their  Misbehaviour  ;  the  Proceedings  m  Ac- 
tions by  and  against  them,  in  the  courts  of  King's 
Bench>  Common  Pleas,  a/i// Exchequer  ;  and  the 
Recovery  and  Taxation  of  their  Costs. 

AN  attorney  is  a  person  put  in  the  places  stead,  or  turn  of  an- 
other, to  manage  his  concerns  ;  and  may  be  either  appointed  to 
prosecute  or  defend  an  action*,  or  for  other  purposes*'.  Before  the 
statute  Westm.  II.  (13  Edw.  I.)  c.  10.  the  parlies  to  a  suit  could  not 
haye  r.ppeared  by  attorney,  without  the  king's  special  warrant,  by 
writ  or  letters  patent ;  but  must  have  attended  the  court  in  person*^. 
By  the  above  and  other  ancient  statutes,  a  general  liberty  was  given 
to  the  parties,  of  appearing  and  prosecuting  or  defending  their  suits 
by  attorney"* ;  in  consequence  whereof  the  increase  of  attornies  was 
so  great,  that  several  acts  of  parliament  were  made  to  regulate  them, 
and  to  limit  their  numbt-r*.  And  by  the  statute  3  Jac,  I.  c.  7.  it  was 
enacted,  that  '^  none  should  from  thenceforth  be  admitted  attornies, 
^'  in  any  of  the  kittg*s  courts  of  record  at  Westminstery  but  such  as 
**  had  been  brought  up  in  the  same  courts,  or  otherwise  well  practised 
'*  in  soliciting  causes ;  and  had  been  found  by  their  dealings  to  be 
"  skilful,  and  of  honest  dispositions."  In  confirmation  of  this  statute, 
a  rule  was  made  in  both  courts,  that  none  should  be  admitted  an  at- 
torney therein,  unless  he  should  have  served,  by  the  space  of  Jive 
years,  as  a  clerk  to  some  judge,  Serjeant  at  law,  practising  counsel. 


•  Com.  Dig»  tit  Jitfomey,  A.  B.  •  4  Hen.  IV.  c.  18.  33  Hen.  VI.  c.  7. 

k  Id.  C.  and  see  3  Blac.  Cum.  85.  See  also  the  roles  of  M.  15  Eliz.  §  10.  T. 

«  Co.   Lit    198.   a.    2  Inst    S49.  378.      24  Eliz.  $  9.  &  H.  14  .fee,  I.  reg.  2.  §  9. 

P.  N.  B.  25.  C.  GUb.  C.  P.  32.  C.  P. 
'  Com.  Dig.  tit  Altomey^  B.  5. 
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sttorney,  clerk,  or  officer  of  ooe  of  the  courts  at  JVestmiMter ;  and 
were  also,  oa  examinatianj  found  of  good  ability  and  honesty  for 
sucb  eiDployiuent8\  And  it  was  then  usual  to  nominate  twelve  or 
more  able  practisers  of  the  courts  yearly,  whose  business  it  was  to 
examine  such  persons  as  should  desire  to  be  admitted  attornies: 
which  persons  were  first  to  attend  the  prothonotaryi  wi(b  their  proof 
of  senrice,  and  then  to  rq)air  to  the  persons  appointed  to  examine 
them,  and  on  being  approved,  were  to  be  presented  to  the  court  and 
swocQ  in,  unless  some  just  exception  were  made  against  them^.  It 
WM  abo  necessary  that  attornies  should  be  admitted  and  reside  in  or 
some  inn  of  court  or  chancery,  and  keep  commons  there^ 


At  lengthy  by  the  statnle  2  Geo.  II.  c.  23.  §  5.  conHnued  by  12 
Geo.  II.  o.  IS.  §  8.  and  22  Gko.  II.  c.  40.  §  2.  and  made  perpetual 
by  30  Geo.  II.  c.  10.  §  75.  it  was  enacted,  that  '*  no  person  shall  be 
^  permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ  or  process, 
*'  or  to  commoicei  carry  on,  or  .defend  any  action  or  actions,  or  any 
^  proceedings,  either  before  or  after  judgment  obtained,  in  the  name 
**  or  names  of  any  other  person  or  persons,  in  bis  majesty's  4)ourt  of 
^  King's  Bench,  Common  Pleas  or  Exdiequer,  or  dutch y  of  Lan^ 
^  ecuier^  or  any  of  his  majesty's  courts  of  Great  Sessions  in  fVale$, 
^  or  in  any  of  the  courts  of  the  counties  palatine  of  Cheuierf  LqH'* 
**  easier  and  l>airikam,  or  in  any  other  court  of  record  in  (hat  part 
'^of  Oreat  Bri^cMi  called  Englandf  wherein  attornies  have  been 
^  aeeostomably  admitted  and  sworo,  unless  such  person  shall  have  been 
"  bound,  by  eontrmet  in  writing^,  to  serve  as  a  clerk,  for  and  during 
^  die  space  otjhe  years,  to  an  attorney  duly  and  legally  sworn  and 
*'  sdmitted  according  to  that  act ;  and  that  such  person,  for  aud 
''  during  the  said  term  of  five  years,  shall  have  conimued  in  such 
'^  service* ;  and  also  unless  such  person,  after  the  expiration  of  the 
'<  said  term  of  five  years,  shall  be  examined^  $wom^  admiiiedi  and 
<^  enftiUe^  in  manner  therein  mentioned :  And  that  in  case  any  |ier* 
"  son,  shall  in  his  own  name,  or  in  the  name  of  any  other  person,  sue 


*  R.  M.  Id54. 1 1.  K.  B.  4(  C.  P*  and  see  •  But  we  2  Bl«c.  Rep  T34.  957.  w!..  rf 

R.  H.  S  Car,  I,  C.  P.  attornitjs  were  admitted  by    the  rouri   of 

• 

*  Same  Rale,  {  4.  K.  B.  &  C.  P.  Common  Pleas  under  sp«iia'  c  itum  Um  es. 
«  R.  M.  1654.  f  1.  R.  M.  3  Ann.  K.  B.  tSoogh  they  had  not  regulariy  mt  i^  lliJi 

a.  M.  1654.  i  1.  R.  T.  29  Car,  II.  r^.  1,  whole  term  q( /m  years  under  the  orij^iiul 

R.  M.  36  Cbf.  IL  R.  M.  4  Aon.  C.  P.  arucies. 

*  Appeod.  Chap.  IL  (  1. 
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*'  out  any  writ  or  process,  or  commence,  prosecute  or  defend  my 
**  action  or  suit,  or  any  proceedings,  in  any  of  the  courts  of  law 
**  aforesaid,  or  courts  of  equity  therein  mentioned,  as  an  attorney  or 
''  solicitor,  for  or  in  expectation  of  any  gain,  fee,  or  reward,  without 
"  being  admitted  and  enrolled  as  aforesaid,  every  such  person,  for  , 
**  every  such  offence,  shall  forfeit  and  pay  50/.  to  the  use  of  the  pcr- 
**  son  who  shall  prosecute  him  for  the  said  offehc^;  and  is  thereby 
^*  made  incapable  lo  maintain  or  prosecute  any  action  or  suit,  in  any 
^<  court  of  law  or  equity,  for  any  fee,,  reward,  or  disbursements,  on 
**  account  of  prosecuting,  carrying  on,  or  defending  any  such  action, 
**  suit,  or  proceeding^"  By  subsequent  statutes,  it  is  made  penal 
for  any  person  to  act  as  an  attorney  in  the  county  court^,  or  at  any 
general  or  quarter  $e8$ion$  of  the  peace*^,  unless  such  person  shall 
have  been  duly  admitted  an  attorney,  and  enrolled  as  aforesaid. 

There  is  a  pr(m8o  in  the  above  act  of  parliament**,  that  ^*  nothings 
therein  contained  shall  extend,  or  be  construed  to  extend,  to  the  ex- 
amination, swearing,  admissionor  enrolment  of  the  six  clerks  of  the 
court  of  Chancery,  or  the  sworn  clerks  in  their  office,  or  the  waiting' 
clerks  belonging  to  the  said  six  clerks,  or  the  corsitors  of  the  said 
court,  or  of  the  clerks  of  the  petty  bag  office,  or  of  the  clerks  of  the 
king^s  coroner  and  attorney  in  the  eourt  of  King^s  Bench,  or  of  the 
filacers  of  the  same  court,  or  of  the  filacers  of  the  court  of  Common 
Pleas  at  Westminster,  or  of  the  attornies  of  the  court  of  the  dutchy 
chamber  of  Lancaster^  or  of  the  attornies  of  the  court  of  Exche- 
quer  at  Chesievj  or  of  the  attornies  of  the  courts  of  the  k>rd  mayor 
and  sheriffs  of  London  respectively,  for  the  time  being  ;  but  that  the 
said  clerks,  filacers,  and  attornies  respectively,  should  and  might  be 
examined,  sworn,  admitted,  enrolled,  and  practise  in  their  respective 
courts  and  offices  aforesaid,  in  like  manner  as  they  might  have  been 
or  done  before  the  making  of  that  act.*'  And,  by  the  statute  40  Geo. 
III.  c.  28,.  §  I.  '^  persons  having  served  a  clerkship  of  Jive  years,  to 
some  of  the  clerks  of  the  king's  coroner  and  attorney  in  the  court 
of  King's  Bench,  who  have  been  regularly  admitted  as  such  clerks, 
**  shall  and  may  be  approved,  sworn,  and  admitted  to  practise,  and 
*'  may  practise  as  attornies  in  the  said  court  of  King's  Bench,  and 
<<  may  also  practise  in  any  other  of  the  courts  of  record  in  the  said 


4t 
€1 


•  2  Geo.  II.  c.  23.  {  24.  <  2t  Geo.  11.  c.  46.  $  12. 

^12G««II.  c.l3.§7.  «  2  Geo.  II.  c.  23.  i  2tf. 
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^  recked  act  mentioned,  in  the  name,  and  with  tlie  consent  of  some 
''  sworn  attorney  of  such  court,  suchr  consent  to  be  in  writing,  'and 
**  signed  by  soch  attorney  as  aforesaid,  in  like  manner  as  the  attorniea 
^  of  sncb  court,  or  the  attornies  or  clerlLS  of  the  oflfoes  of  the  king's 
^  remembrancer,  treasurer's  remembrancer,  pipe,  or  office  of  pleas 
**  in  the  court  of  Exchequer  at  Weifminster,  are  in  and  by  the  said 
**  act  empowered  to  do*." 

And  for  the  better  pretenting  unqualified  persons  from  being  ad» 
mitled  mttomies  and  solicitors,  and  for  rendering  the  said  act  of  2 
Geo.  II.  more  effiN^tual,  **  every  person  who  shall  be  bound  by  con- 
^  tract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor,  as 
*'  by  the  said  act  is  directed,  shall  within  three  months  next  after 
**  the  date  of  every  such  contract,  cause  an  afidavit  to  be  made  and 
•*  duly  sworn,  of  the  actual  execution  of  every  such  contract,  by 
*^  every  such  attorney  or  solicitor,  and  the  person  so  to  be  bound  to 
"  serve  as  a  clerk  as  aforesaid ;  and  in  every  such  ajfidamt  shall  be 
**  specified  the  names  of  every  such  attorney  and  solicitor,  and  of 
^  every  sueb  person  so  bound,  and  their  places  of  abode  respectively, 
together  with  the  day  of  the  date  of  such  contract** ;  and  every 
such  affidavit  shall  belled,  within  the  time  aforesaid,  in  the  court 
*'  where  the  attorney  or  solicitor  to  whom  every  such  person  respec- 
*^  tively  shall  be  bound,  hath  been  enrolled  as  an  attorney  or  solicitor, 
'*  with  the  respective-  officers  or  their  deputies  therein  mentioned, 
^  who  shall  make  and  sign  a  fnemorafieltffii,  or  mark  the  day  of  filing 
**  every  aucb  affidavit,  at  the  back  or  bottom  thereof'' ;  and  no  person 
"^  who  shall  become  bound  as  aforesaid,  shall  be  admitted  or  enrolled 
"  an  attorney  or  solicitor,  in  any  court  iri  the  said  act  mentioned, 
^  before  such  affidavit,  so  marked  by  the  proper  officer,  shall  be  pro- 
^  duced,  and  openly  read  in  the  court  where  such  person  shall  be 
"  admitted  and  enrolled  an  attorney  or  solicitor"^."  The  officers  ap- 
pointed for  this  purpose,  are  the  chief  clerk,  or  his  deputy,  in  the 
King's  Bench%  and  the  clerk  of  the  warrants  in  the  Common  Pleas; 
who  are  di/ected  to  keep  a  book,  wherein  shall  be  entered  the  sub* 
stance  of  such  affidavit,  specifying  the  names  and  places  of  abode  of 
every  such  attorney  or  solicitor,  and  clerk  or  person  bound  as  afore- 
8«d,  and  of  the  person  making  such  affidavit,  with  the  date  of 


»  %  Geo.  ri.  c.  83.  $  97.  ^  82  Geo.  II.  e.  46.  §  4i 

^  Append.  Chap.  II.  §  8.  •  /tf.  §  5. 

<  22  Geo.  IL  c  46.  §  3. 
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llie  artioleff  or  oontraet,  and  the  days  of  aweariai^  aad  fifing  timrf 
flochf  affidavit  reapectiTely ;  fof  Wtaidi  a  fee  of  two  aUUinga  and 
flixpenoe  is  allowed  to  be  taken,  and  no  more/  Imdcwunihf  aeta 
however  are  occasionally  passed,  reliering  perMns  who  have  nag* 
kcted  to  file  their  affidavits  within  the  limited  ttme^. 

By  the  last  general   stamp  act5,  a  doty  of  ofie  hundred  and 
tfcenty  pounds  is  imposed  upon  the  articles  or  contract,  whereby  aoy 
person  shall  first  become  bound*  to  serve  as  a  clerk,  in  order  to  his 
admission  as  an  attorney  or  solicitor,  in  any  of  hia  majealy'a  coaila 
at  fVettminster ;  and  a  dnty  of  airly  pounds,  in  any  of  the  eoarta 
of  Great  Sessions  in  IFolet ,  or  counties  palatine  of  Cketler,  Lan- 
carter,  and  Durham^  or  in  any  other  court  of  record  la  EngUmi^ 
holding  pleas  where  the  debt  or  damage  araoonta  to  forty  shillings; 
and  a  duty  of  one  pound  fifteen  shillings,  for  any  conoterpart  or 
duplicate  of  any  such  articles  or  contract  of  clerkahip :  which  are 
in  lieu  of  all  former  duties  previously  imposed,  as  well  on  the  articles 
or  contract,  as  on  the  amount  of  the  premium  paid  with  the  clerk. 
And,  by  the  statute  34  Geo.  HI.  c.  14.  ^2.  <<  no  peraoo,  who  by 
**^  any  such  contract  shall  be  boond  to  serve  as  a  derk  as  afiireaaid, 
^<  shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  the  aaid 
*<  courts,   unless  the  indenture  or  other  writing  eoDtaining  such 
*'  contract,  duly  stamped  according  to  the  direotioon  of  the  said 
*<  act,  shall  be  enrolled  or  registered  with  the  proper  officer  to  be 
^<  appointed  for  that  purpose,  in  the  court  wherein  such  person  shall 
<<  propose  to  be   afterwards  admitted  a  solicitor  or  attorney,  by 
**  virtue  of  his  service  under  such   contract;    together  with   an 
*'  affidavit  of  the  time  of  the  exeention  of  the  contmet  by  tnch 
<<  clerk :  And  in  case  such  indenture  or  other  writing  shall  not  be 
<'  enrolled  or  registered  in  snch  court,  within  eisf  months  next  after 
<<  the  execution  thereof,  together  with  such  affidavit  of  the  time  of 
"  the  execution  of  the  contract,  then  the  service  of  such  derk  tandcr 
<'  such  indenture  or  writing  shall  be  deemed  to  commence  from  the  time 
<'  of  such  enrolment  or  registry  only,  and  not  from  the  execution  of 


*  22  Geo.  II.  c.  46.  §  6.  c  5. 

b  See  the  statotes  S7  Geo.  III.  c.  93.  99  «  55  Oca.  III.  c  1S4.  StMl,  Pkrt  L  MM 

&  40  Geo.  IH.  c.  I'l,  44  Geo.  III.  c.  59.  £»  the  former  duties,  tee  tlie  lUtates  8  Add. 

50  Geo.  HI.  c.  4.  58  Geo.  III.  e.  26.  54  c.  9.  §  32.  37.  34  Geo.  IlL  c  14.  (  i.  44 

Geo.  III.  c.  5.  55  Geo.  IIL  c.  11. 56  Geo.  Geo.  III.  c.  98.  &M.  A.  fc  48  Geo.  UL  c. 

III.  c.  33.  57  Geo.  III.  c.  14.  i%  Geo.  III.  149.  Sdud.  Part  I. 
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^  flucb  indeniMfe  or  wrilkig.*'  TiftMte  regulations,  ivetng  calculated 
to  prevent  improper  persons  from  beiog  admitted  into  the  pro- 
fession^ have  been  prodootiTe  of  tke  roost  beneficial  consequenees. 

Provided  always,  ^at  ^  any  person  who  aiidl  be  admitted  to  be  a 
^  solicitor  or  attorney  in  any  of  his  majesty's  cbnrts  at  JVeaimimtier^ 
^  by  virtne  of  any  such  contract  as  therein  mentioned,  and  service 
*^  oodvr  the  same,  and  shall  have  duly  paid  the  doty  by  that  act 
^  imposed,  may  be  admitted  to  be  a  solicitor  or  attorney  in  all  or 
^  any  of  the  courts  in  that  act  mentioned,  without  payment  of  any 
**  farther  stamp  dnty  in  pursnance  of  that  act ;  subject  nevertheless 
^  to  nil  nnd  e^ery  the  provisions  prescribed  by  law,  with  relation  to 
**  the  admission  of  siriicitors  and  attornies  in  such  coortii  rnipeotively, 
^  before  the  passing  of  that  act.*'  And,  by  ^  6.  *^  any  person  who 
^  flfaaM  be  admitted  a  solicitor  or  attorney  in  any  of  the  courts  u( 
*^  Great  Sessions  in  IFale^,  or  in  any  court  in  the  said  oonntips 
**  palatine,  or  in  any  inferior  court  therein  mentioned,  by  virtue  of 
**  any  such  contract  as  aforesaid^  and  service  under  the  same,  and 
^  shall  have  paid  the  duty  of  Jtfhf  ponnds  by  that  act  imposed,  omy 
^  be  admitted  a  soKcHor  or  attorney  in  any  of  the  courts  therein  roen- 
tiooed,  (except  the  said  couKs  at  Westmifui'erj  ^ifthont  payment 
of  any  further  stamp  dtfty  in  pursuance  of  that  act ;  subject  never- 
theless to  the  like  provisions  and  restrictions  of  former  laws,  in 
^  relmioin  to  such  admiB8ieos\" 

Bi>i  **  in  cane  any  person,  other  than  such  who  shall  have  been 
^  adnaitled  on  attorney  in  one  of  the  courts  of  Great  Sessions  in 
^  Wal09f  or  of  the  counties  palatine  of  Che^ter^  Lancaster  er 
^  Dmrkamf  at  in  some  other  court  of  record  in  jEngland  where  at- 
*^  iarpiao  have  been  neonstomably  admitted  and  sworn,  by  virtue  of 
^  n  eontrnct  Wide  before  the  5th  and  10th  days  of  Februarjf  1794 
^  lenpeelively,  and  a  service  in  pursnance  thereof,  ot  who  shall 
^  have  been  admitted  a  solicitor  in  one  of  the  said  courts  of  Great 
*^  ScMona,  or  of  the  said  counties  pala^ie,  or  some  other  inferior 
'^  ooort  Iff  eqnity  in  Sngtand,  by  virtue  of  a  li|^e  contract  ami  service, 
^  mod  ncoofditig  ^  the  direOtiooH  of  tbe  several  acts  then  in  force 
^  for  the  regulation  of  attornies  and  solicitors  respectively,  shall,  in 
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"  bis  own  jitme,  or  in  the  name  of  any  other  person,  sue  ont  any 
*^  writ  or  process,  or  commence  prosecute,  or  defend  any  action  or 
**  suit,  or  any  proceedings,  in  any  of  the  said  courts  at  Wesimimtierj 
**  as  an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain,  fee  or 
reward,  without  being  admitted  and  enrolled  an  attorney  or  solicitor 
in  one  of  the  said  courts  at  Westmimter,  according  to  the  dt- 
'^  rections  of  the  several  acts  in  force  for  the  regulation  of  attomies 
*'  and  solicitors,  every  such  person  shall,  for  eyery  such  ofience, 
*^  forfeit  the  sum  of  ofie  humdred  pounds ;  one  moiety  thereof  to  the 
<*  use  of  his  miyesty,  and  the  other  moiety,  with  full  costs  of  suit,  to 
<<  the  use  of  such  person  who  shall  prosecute  for  the  said  ofience, 
<<  by  action  of  debt,  &c.  in  any  of  bis  majesty's  courts  of  record  at 
<<  Westmnuter :  And  such  person  is  thereby  also  made  incapable  to 
'<  maintain  or  prosecute  any  action  or  suit,  in  any  court  of  law  or 
<<  equity,  for  any  fee,  reward  or  disbursemento,  on  aooount  of  pro- 
'*  secuting,  carrying  on  or  defending  any  such  action,  suit  or  pro- 
<<  ceeding*."     An  attorney  therefore,  who  has  been  admitted  in  one 
of  the  courts  of  Great  Sessions  in  IFolet,  or  of  the  counties  palatine 
of  Chester,  Lanccuier,  or  Durham^  &c.  since  February  1794,  is 
not  entitled  to  practise  in  the  courto  at  Weutminsier,  without  bebg 
also  admitted  an  attorney  therein ;  and  he  cannot  be  so  admitted, 
unless  the  higher  duty  was  paid  on  his  articles  of  derkahip. 

No  attorney  or  solicitor  is  allowed  to  have  more  than  two  articled 
clerks,  at  the  same  time^ ;  nor  can  take,  have,  or  retain  any  clerk, 
who  shall  become  bound  by  contract  in  writing  as  aforesaid,  after  such 
attorney  or  solicitor  shall  have  discontinued  or  left  ofl^  or  during  such 
time  as  he  shall  not  actually  practise  as,  or  carry  on  the  business  of 
an  attorney  or  solicitor^.  And,  by  a  late  rule  of  court',  <*  no  attorney 
**  who  shall  be  retained  or  employed  as  a  writer  or  clerk,  by  any  other 
**  attorney,  shall  during  the  time  of  such  employ,  take  or  have  any 
*^  clerk  under  articles ;  and  no  service  to  any  such  attorney  under 
<<  articles,  during  the  time  that  such  attorney  shall  be  so  em« 
'<  ployed  by  any  other  attorney,  shall  be  deemed  good  service:*' 
which  rule  was  determined  by  the  court,  to  have  a  retrospective 
operation ;  it  not  being  introductive  of  any  new  relation,  but  oon- 


•34  Geo.  IlL  c.  14.  $  4.  *  R.  T.  31  Geo.  IIL  K.  B.   fc  C.  P.  4 

^8  Geo.  II.  c.  83.  {  15.  Dnrnf.  a&  East,  379* 

«  82  Geo.  II.  c  46.  §  7. 
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fiimaitary  oT  an  old  one^.  And  where  articles  of  clerkship  appeared 
to  haTe  been  entered  into  collusiTely,  between  an  attorney  and  a 
person  who  was  and  <sontinned  to  act  as  a  turnkey  of  the  King's 
Bendi  prison,  for  the  purpose  of  securing  the  business  of  the  prisoners 
to  the  attorney,  the  court  ordered  them  to  be  canceHed^ 


^With  respect  to  the  service  in  general^  under  articles  of  clerkship 
ft  is  enacted,  that  ''  eyery  person  who  shall  become  bound  by  con- 
^  tnct  in  writing  to  serte  any  attorney  or  solicitor,  shall,  during  the 
''  whole  time  and  term  of  service  to  be  specified  in  such  contract, 
**  continue  and  be  actually  employed  by  such  attorney  or  solicitor,  or 
**  ins  or  their  agent  or  agents,  in  the  proper  business,  practise  or  em- 
**  ployment  of  an  attorney  or  solicitor^*^  And  it  has  been  holden,  that 
this  requisite  is  not  complied  with,  by  the  clerk's  serring  part  of  the 
time  with  another  attorney,  though  with  his  master's  consent,  and  the 
rest  of  the  time  with  his  master^.  Also,  by  the  above  rule  of  court, 
**  no  person  who  shall  enter  into  articles  with  an  attorney  or  attomies, 
^  flhail  be  at  liberty  to  serve  the  agent  or  agents  of  such  attorney  or 
"  attomies,  under  such  articles,  for  a  longer  time  than  one  year  of 
**  his  clerkship ;  and  any  such  service  to  an  agent  or  agents,  beyond 
^  that  time,  shall  not  be  deemed  good  service*." 


^  Pk-ovided  always,  that  if  any  such  attorney  or  solicitor,  to  or 
**  with  whom  any  such  person  shall  be  so  bound,  shall  happen  to 
**  die,  before  the  expiratimi  of  such  term,  or  shall  dUcontinue  or 
leave  off  such  his  practice  as  aforesaid,  or  if  such  contract  shall 
by  mutual  consent  of  the  parties  be  cancelled,  or  in  case  such 
clerk  shall  be  legally  discharged  by  any  rule  or  order  of  the  court, 
wherein  such  attorney  or  solicitor  shall  practise,  before  the  expi- 
ration of  such  term,'  and  such  clerk  shall  in  any  of  the  said  cases 
be  bound  by  another  contract  or  other  contracts  in  writing  to  serve, 
and  shall  accordingly  serve  in  manner  before  mentioned,  as  clerk  to 
any  other  practising  attorney  or  attomies,  solicitor  or  solicitors 
respectively,  during  the  residue  of  the  said  term  of  five  years. 


u 


M 


U 


4i 


U 


U 


4C 


•( 


•4Diiraf.  &  East,  .492. 

^1  Bur.  291. 

<»0eaII.  C.46.  §8. 

'  f  DarnC  S^  Eaft,  456.  bat  Me  tUe  case 


ex  parte  Bluni^  2  Blac.  Rep.  764. 

«  R.  T.  31  Gea  III.  K«  B.  4  Durnf.  k 
Batt,  379. 


IS 


9%  OF  THE  ABMI9S10N 

^  tbea  such  service  shall  be  deened  aid  taken  to  be  as  good,  ef*- 
**  fectual  and  available^  as  if  sudi  clerk  had  contiDued  to  serve  as 
*^  a  deck  for  the  said  term,  to  the  same  person  to  whom  he  was 
**  originally  bound ;  so  as  an  afEtdavit  be  duly  made  and  filed  of  the 
*^  execution  of  i^uch  second  or  other  contract  or  oootracts^  witbb  the 
^^  time,  and  in  like  manner,  as  is  before  directed,  concerning  such 
"  original  contract*."  And,  by  the  statute  34  Geo.  IIL  c  14;  f  5. 
^'  if  any  person,  having  been  articled  to  any  attorney  or  solicitor  for 
'^  the  term  of  five  years,  and  having  duly  paid  the  duty  by  that  aol 
^^  imposed,  shall,  on  the  event  of  such  attorney  or  solicitor  dying,  or 
^^  leaving  off  his  practice,  or  of  such  articles  being  canoeUed  or 
**  discharged,  or  on  any  other  events  before  the  expiration  of  sacfa 
'^  term  of  five  years,  enter  into  any  subsequent  contract,  with  any 
other  attorney  or  solicitor,  to  serve  him  as  his  clerk  for  the  residue 
of  the  said  term  of  five  years,  such  last-mentioned  contract  sbali 
*^  not  be  subject  to  or  chargeable  with  any  of  the  duties  by  tbat 
''  act  imposed."  The  duty  of  one  pound  Jifieen  shillings  however 
is  payable,  by  the  last  general  stamp  act^  for  any  artkied  of  clerkship 
or  contract,  whereby  any  person  shall  become  bound,  to  serve  as  a 
clerk,  in  order  to  his  admission  as  an  attorney  or  solicitor,  for  the 
residue  of  the  term  for  which  he  was  originally  bound,  in  oonseq lienoe 
of  the  death  of  his  former  master,  or  of  the  contract  between  them 
being  vacated  by  consent,  or  by  rule  of  court,  or  in  any  other  event ; 
and  for  any  counterpart  or  duplicate  thereof 

And  to  the  intent  that  better  information  may  be  obtained,  touehing 
the  fitness  and  qualifications  of  persons  applying  to  be  admilted 
attornies,  it  is  ordered,  by  a  late  rule  of  court,  that  <<  every  person 
<<  who  shall  intend  to  apply  for  admission  as  an  attorney  in  the  King's 
*^  Bench,  and  who  shall  not  have  been  admitted  an  attorney  or 
*'  solicitor  of  any  other  court,  shall  for  the  space  of  one  fuU  term, 
<^  previous  to  the  term  in  which  he  shall  apply  to  be  admitted,  cause 
'^  his  name  and  place  of  abode,  and  also  the  name  or  names,  and 
**  place  or  places  of  abode  of  the  attorney  or  attornies  to  whom  he 
"  shall  have  been  articled,  written  in  legible  characters,  to  be  af- 
«  fixed  on  the  outside  of  the  court  of  King's  Bench,  in  such  place  as 


•  22  Geo.  II.  c.  46.  §  9.  and  see  S  Geo.      for  the  former  duty,  tee  the  sUtiitet  44  Geo. 
II.  c.  23.  §  12.  „i.  c.  98.  Schtd.  A.  48  Geo.  IIL  c  149. 
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<"  pidilio  Botioes  are  usually  affiaed  on,  aod  is  the  King^s  BoDeh 
«  oiBee*;  and  alao  enter,  or  eauae  to  be  entered,  in  a  book  to  be 
•*  kqpt  fiMT  tbflt  purpose,  at  eaeb  of  the  jadge's  ehamben  of  this 
«  court,  bis  name  and  pfau»  of  abode,  and  also  the  name  and 
"*  plaee  of  abode  of  the  nttomsy  or  attonues  to  whom  he  dull 
^  have  been  artMed^."  And  there  is  a  simBar  rule  in  the  Com« 
mon  Plenr,  dirsoting  the  notioe  to  be  dBzed  on  the  outside  of 
die  court,  in  such  phu^e  as  public  notices  are  usoaBy  afBsed  on,  Ad 
Is  be  Mt  at  each  of  the  judge's  chambers  of  that  court,  and  theie 
iasd  np  in  some  oonspicnoos  phwe ;  and  thai  each  notice  shaU 
Skewioe  be  6xed  op,  for  the  like  tune,  m  the  Common  Plev  office. 
IWs  notice  must  be  pot  up  for  the  term  immediately  preceding  that 
in  wliich  the  q^lication  is  made  for  admissioB^. 

And  before  he  can  be  admitted  an  attorney  or  solicitor,  CTsry 
penon  who  shall  become  bound  as  a  clerk  as  aforesaid,  is  required 
lo  caose  an  qfidami  of  himself,  or  th^  attorney  or  solicitor  to  whom 
he  was  bound,  to  be  duly  made  and  filed  widi  the  proper  officer  ap« 
pointed  for  that  purpose,  (being,  in  the  King's  Bench,  the  chirf 
clerk  or  bis  deputy,  and  in  the  Common  Pleas,  the  clerk  of  the 
warrants,)  that  he  hath  actually  and  really  serred,  and  been  employed 
by  such  practising  attorney  or  attornies,  solicitor  or  solicitors,  to  whom 
he  was  bound  as  aforesaid,  or  his  or  their  ag^t  or  agents,  during  the 
said  whole  term  of  five  years,  according  to  the  true  intent  and 
meaning  of  the  statute  32  Geo.  II.  c.  49.  §  10*.  And  in  the 
Common  Pleas,  it  is  a  rule,  that  *'  every  person  who  shall  be  ad^ 
mitted  an  attorney  of  that  court,  not  being  already  an  attorney  of  the 
King's  Bench,  or  a  solicitor  in  Chancery,  or  in  the  court  of  £x« 
dbeqoer,  shaD  before  he  be  sworn,  file  with  the  secondary,  his  articles 
of  clerkship,  togetl^er  with  the  affidavit  of  the  due  execution  thereof, 
and  also  the  affidavit  of  the  due  service  under  such  articles,  and  of  the 
notice  having  been  given  pursuant  to  the  rule  of  Trio.  31  Geo. 
nF.''    An  affidamt  is  also  rc^quired  to  be  made  by  the  person  to 


»  B.  T.  31  Oco.  III.  K.  B.  4  Daraf.  &  §  8.  3  Marsh.  48.  (a). 

Eat,  379.  Append.  Chap.  II.  §  8.  And  ftnr  '6  Taant.  335.  2  Marsh.  48.  S.  C. 

Ibe  aAdarit  of  sacb  notice,  see  t^  f  9.  «  Append.  Chap.  II.   (4.  K.  B.  }   10. 
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le  tdmitted,  of  the  payment  of  the  duty  imposed  od  the  articles  or 
oontract  of  service ;  in  which  he  shall  insert  the  sum  paid  in  respect 
thereof,  and  shall  specify  the  name  and  pbioe  of  abode  of  the  person  or 
persons  with  whom  such  contract  of  service  was  entered  into,  the 
time  of  the  execution  thereof  and  the  time  of  enrolling  or  r^steringf 
the  same,  and  in  case  such  person  shall  have  been  previoosly  ad- 
mitted a  solicitor  or  attorney  in  some  other  court,  shall  also  specify  in 
such  afBdavit,  the  court  in  which  he  has  been  so  admitted,  and 
the  time  of  his  admission  therein* ;  tod  shall  cause  the  same  to  be 
duly  filed  in  the  court,  in  which  he  proposes  to  be  so  admitted  a 
solicitor  or  attorney,  with  the  proper  o&oer  appointed  for  receiving 
and  filing  sndi  affidavits ;  and  every  such  affidavit  shall  be  produced, 
and  openly  read  in  the  court  in  which  such  person  shall  be  admitted 
a  solicitor  or  attorney,  before  he  shall  be  enrolled  or  registered 
therein^ 

The  ocUh  (or  afit^nation,  if  by  a  qtMikeVf)  required  to  be  taken  by 
an  attorney  before  admittance,  is  that  he  will  truly  and  honestly  de« 
mean  himself,  in  the  practice  of  an  attorney,  according  to  the  best 
of  his  knowledge  and^  ability^;  besides  which,  he  is  to  take  the 
oaths  of  allegiance  and  supremacy,  and  to  subscribe  the  declaration 
against  popery"* ;  or,  if  a  roman  catholicj  the  declaration  and  oath 
prescribed  by  the  statute  31  Geo.  III.  c.  32^  But  the  judges  of  the 
court,  or  one  or  more  of  them,  before  they  admit  any  person  to  take 
the  said  oath  or  affirmation,  are  to  examine  and  inquire,  by  such 
ways  and  means  as  they  shall  think  proper,  touching  his  fitness  and 
capacity  to  act  as  an  attorney ;  and. if  such  judge  or  judges  re- 
spectively shall  be  thereby  satisfied,  that  such  person  is  duly  qua- 
lified to  be  admitted  to  act  as  an  attorney,  then,  and  not  other- 
.wise,  the  said  judge  or  judges  are  to  administer  in  open  court  to 
such  person,  tb^  said  oath  or  affirmation;  and  after  such  oath  or 
affirmation,  to  cause  him  to  be  culmitted  an  attorney,  and  his  name  to 
•be  enrolled  as  an  attorney  in  such  court,  without  any  fee  or  reward, 
other  than  one  shilling  for  administering  the  oath  or  affirmation ; 
which  admission  shall  be  written  on  parchment,  in  the  EnglieK 


*  Append.  Cbap.  II.  §  11.  the  ftdmission  of  attornies  in  Uie  Commoo 

^  34  Geo.  III.  c.  14.  f  3.  Pleas,  lee  R.  M.  1654i  ^  26.  C.  P. 
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toogue,  in  m  common  legible  hand,  and  signed  by  ^ucb  judge  or 
judges  respectively,  whereon  the  lawful  stamps  shall  be  first  im- 
pressed, and  dhall  be  delivered  to  the  person  so  admitted*.  The  stamp 
doty  on  admission,  by  the  last  g^eoeral  stamp  aet^,  amounts  to  twenty 
/hoe  pounds.    And,  in  the  King's  Bench,  the  chief  derk  or  bis  de« 
poty  is  required,  without  fee  or  reward,  to  enroll  the  name  of 
every  person  who  shall  be  admitted  an  attorney  therein,  and  the 
time  when   admitted,  in  an  alphabetical   order,  in  a  roll  or  book 
to  be  provided  and  kept  for  that  purpose,  b  the  King's  Bench 
office ;  to  which  roll  or  bookf  all  persons  may  have  free  access,  without 
fee-  or  reward^.    Anciently  it  appears,  there  were  rolls  kept  of  the 
attomies,  in  the  King^s  Bench ;  but  after  the  stamp  acts,  that  method 
was  disused,  and  books  kept  in  lieu  of  them''.    These  books  were  con'- 
sidered  in  one  case^,  merely  as  minutea  to  make  up  the  record, 
and  a  warrant  to  the  officer  for  that  purpose :  But  fcoin  the  e^i* 
dence' given  in  a  subsequent  case*,  it  appeafs  that  when  an  at« 
tomey  is  admitted,  and  takes  the  oaths,  he  subscribes  a  roll,  which 
is  the  original  roll  of  attomies ;  from  whence  the  names  are  copied 
into  the  above  books.    The  record  of  admission  b  of  so  high  an  au- 
thority, that  if  an  exemplification  of  it  be  annexed  ia  a  plea  of  pri- 
vilege, the  plaintiff  must  reply  nul  tiel  recordy  and  cannot  otherwise 
try  the  fact  of  the  defendant's  being  an  attorney^ 

The  habitations  however,  of  many  attomies,  practising  in  the 
court  of  King's  Bench,  resident  in  and  near  the  cities  of  Lon^ 
dom  and  We$tmin9ter,  being  often  very  difficult  to  be  found ; 
whereby  it  was  impracticable  duly  to*  serve  them  w;ith  notices,  sum^ 
moBses,  orders  and  rules,  to  the  great  delay  of  the  proceedings,  a 
rale  was  made  in  this  court',  that  the  master  should  forthwith  eiuse 
to  be  prepared  a  proper  alphabetical  book,  for  the  purposes  after  men- 
tioned ; .  and  that  the  same  should  be  publicly  kept  at  the  master's 
office  in  the  King's  Bench  walks,  to  be  there  iaspcfoted  by  any  at- 
torney or  his  clerk,  without  fee  or  reward ;  and  that  every  attorney 


•  «  Qto,  11.  c.  «3.  $6.  ^l  Str.  7C,  7. 

^  55  Geo.  III.  e.  184.  SeM.  Part  T.  Abd  •  8  Esp.  Rep.  526. 

for  tbe  former  daty,  a«e  the  sUtatet  44  Geo.  '  1  Ld.  Raym.  336.  7  Mod.  106w  S  Salk. 

III.  c  98.  SeketL  A.  48  Geo.  III.  c.  149.  545.  6  Mod.  905.  8  Ld.  Raym.  1178.  1  Str. 

SdU.  Part  I.  76.  538. 

•8  Geo.  IL  c.  83.  (18.  v  R.  H.  8  Geo.  IIL  K.  B. 
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OS  OP  THK   ADMISSION,  AND 

pnwtiwBgia  thh  oooit,  uidresdiii^  in  tiomdom  and  Weitmintler,  or 
wiAinfeM  miles  of  the  same,  should  hiSon  the  first  day  of  the  then 
next  tenn,  enter  -in  such  book,  in  slph^>etinl  order,  his  nune  and 
phce  (rf  abode,  or  some  otbo-pn^rplsoe  within  the  cities  (^  £oiidm 
•nd  Wettmkuler,  where  he  might  be  serred  with  sndi  notices,  sum- 
monses, orders  and  rolea  :  And  it  is*  therdiy  required,  that  "  erery 
"  attorney  afterwards  to  be  admitted,  and  practuing^  and  rending  as 
"  aforesaid,  shall,  npoo  lua  admission,  make  the  like  entry  ;  and  that 
<*  as  often  as  any  such  attorney  shall  change  his  place  of  abode,  or 
**  the  place  where  he  may  be  so  served  widt  notices,  summooseg, 
**  orders  snd  roles,  he  shall  make  the  like  entry  thereof,  in  the  said 
•**  book ;  and  that  all  notices,  snmmooBes,  orders  and  rules,  which  do 
"  not  require  a  personal  service,  shall  he  deemed  sufficiently  serred 
**  Ml  mdi  attorney,  if  a  copy  thereof  shall  be  1^  at  the  place  lastly 
**  entered  in  socfa  book,  with  any  person  rendeot  at  or  belongiDg  to 
^  such  place :  and  if  any  such  attorney  shall  neglect  to  make  ssch 
"  entry,  that  then  the  fixing  up  of  any  notice,  or  the  copy  of  any 
**  summons,  order  or  nle,  for  such  attorney,  in  the  said  master's 
**  oflfice,  shsll  be  deemed  a  suBicient  serrice,  unless  the  matter  be 
"  such  as  shall  require  a  personal  service."  In  coaformity  tu  this 
mle,  it  is  naual  for  practisers,  who  live  remote  from  the  inns  of  court 
or  chancery,  to  add  to  the  place  of  their  abode,  the  name  and  place  of 
abode  of  some  other  person,  where  and  with  whom  notices,  buiu- 
menses,  orders,  rules  and  other  proceedings  that  do  not  require  per- 
aoBti  service,  may  be  left  for  them,  near  to  such  inns* :  But  when  the 
name  and  place  of  abode  of  the  attorney  are  entered,  then  service  at 
4bst  place  is  the  proper  service''. 

Ad  attorney,  sworn  admitted  and  enrolled  in  any  of  the  courts  of 

■Jaiv  mentioned  inthe  statute  3  Geo.  ll.c.  23'.  may  be  snom  admitted 

«nd  enrolled  a  solicitor,  in  all  or  any  uf  the  courta  of  equity  therein 

mentieiied^,  without  any  fee  for  (he  oslb,  or  stamp  on  the  parcfarDent 

'eon  such  admission  ^all  be  written' :  And  an  attorney  in  any 

I  migeiity's  courts  of  record  at  fVettmuuter,  is  capable  of  being 

tted  to  practise  as  na  attorney  in  any  inferior  court  of  record, 

ided  be  be  in  all  other  respects  c^>Bble  and  qualified  to  be  ad- 
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mitled  an  ftttorney^  accordiog  to  the  usage  and.  eiutom  of  such  infe- 
rior ooiirt\  So  a  soUcihr  in  any  of  bis  migesty*s  courts  of  equity  at 
WettmUuieTy  may  be  sworn  admitted  and  enrolled  an  attorney  of 
his  majesty^s  court  of  King's  Benoh  or  Common  Pleas  at  fFietlmm- 
ftor^.  And  a  solicitor  in  any  of  tbe  courts  of  equity  mentioned  in  the 
statute  2  Cteo.  II.  o.  23.  may  be  sworn  admitted  and  enrolled  a  soli' 
citor  in  all  or  any  of  the  said  other  courts  of  equity,  or  in  any  iii/e- 
rier  coart  of  equity^.  Bat  a  solicitor  on  the  equity  side  of  the  court 
of  Exchequer,  b  not  entitled,  as  such,  to  practise  in  the  court  of 
Chancery  ;  nor,  if  he  do,  can  he  muntain  an  action  for  the  amount  of 
his  biU^  :  And  it  seems,  that  a  solicitor  of  the  latter  court  cannot,  by 
consent  in  writing,  authorize  a  solicitor  of  the  court  of  Exchequer  to 
practise  there  in  his  name*. 

It  is  also  dedared  to  be  lawful,  for  any  person  who  shall  be  sworn 
admitted  and  enrolled  to  be  an  attorney,  in  any  of  his  miyesty's  courts 
of  record  at  fVeetmimterj  &c.  by  and  with  the  consegt  and  permis^ 
sioD  of  any  attorney,  in  any  of  the  said  other  courts  of  record,  &o. 
snch  oonaent  bang  in  writing,  signed  by  such  attorney,  and  in  the 
name  of  such  attorney,  to  sue  out  any  writ  or  process,  or  to  commence, 
carry  on,  prosecute  or  defend  any  action  or  actions,  or  any  other  pro- 
ceedings in  such  court,  notwithstanding  such  person  is  not  sworn  or 
admitted  to  be  an  attorney  of  such  courts  And  where  an  attorney 
acts  in  the  name  of  another,  a  demand  of  costs  by  the  acting  attorney 
is  good'.  But  **  if  any  person,  who  shall  be  a  sworn  attorney  of  any 
<*  of  the  courts  of  law  aforesaid,  shall  knowingly  and  willingly  permit 
*<  or  suflfer  any  other  person  or  persons  to  sue  out  any  writ  or  pro- 
**  cess,  or  to  commence,  prosecute,  follow,  or  defend  any  action  or 
**  actions,  or  other  proceedings,  in  his  name,  not  being  a  sworn  at- 
**  tomey  of  ooe  of  the  said  other  courts  of  law,  or  a  sworn  solicitor 
^'  of  the  court  of  Chancery,  or  other  court  of  equity,  and  shall  be 
<<  thereof  lawfully  convicted,  every  person  so  convicted  shall,  from 
^'  the  time  of  such  conviction,  be  disabled  and  made  incapable  to  act 
''  as  an  attorney,  in  any  of  the  courts  of  law  aforesaid ;  and  the  ad« 
^  mittance  of  such  person  to  be  an  attorney  of  any  of  the  said  courts 


•  6  6ea  IL  c.  S7.  f  2.  «m^.  eonira. 

^  83  Getv  IL  c.  86.  §  15.  *  4  Taunt  453. 

«  2  Qoa  IL  c.  23.  $  21.  '2  Qeo.  IL  c.  23.  (  10. 

*  4  Tamit.  452.  but  iee  1  H.  Blac  50.         f  Say.  Rep.  95. 
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*'  of  law,  shall  from  thenceforth  cease  aod  be  ▼oid\*'  And,  by  a  sob- 
sequent  act^y  ^*  if  any  sworn  attorney  or  solicitor  shall  act  as  agenf 
'<  for  any  person  or  persons  not  duly  qualified  to  act  as  an  attorney 
'^  or  solicitor,  or  permit  or  sufier  his  name  to  bo  any  ways  made  use 
**  of,  upon  the  account  or  for  the  profit  of  any  unqualified  person  or 
'*  persons,  or  send  any  process  to  such  unqualified  person  or  per- 
''  sons,  thereby  to  enable  him  or  them  to  appear,  act,  or  practise  ia 
^  any  respect  as  an  attorney  or  solicitor,  knowing  htm  not  to  be  duly 
^^  qualified  as  aforesaid,  and  complaint  shall  be  made  thereof  in  a 
^*  summary  way,  to  the  couK  from  whence  any  such  prooess  did 
**  issue,  and  proof  made  thereof  upon  oath,  to  the  satisfiEiction  of  the 
*^  court,  that  such  sworn  attorney  or  solicitor  bath  oflfended  therein  as 
**  aforesaid,  then  every  such  attorney  or  solicitor  so  oflbnding  shall 
^'  be  struck  oflTthe  roll,  and  for  ever  after  disabled  from  practbing  as 
an  attorney  or  solicitor ;  and  in  that  case,  and  upon  such  com- 
plaint and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to 
^^  and  for  the^said  court  to  commit  such  unqualified  person,  so  act- 
*'  ing  and  practising  as  aforesud,  to  the  prison  of  the  said  court,  for 
**  any  time  not  exceeding  one  year.**  Where  an  attorney's  name  was 
set  to  process,  without  his  authority,  the  court  ordered  the  proceed- 
ings to  be  set  aside,  and  granted  an  attachment  against  the  plaintiiT's 
attorney^.  So  where  judginent  was  entered  up  by  an  attorney's 
clerk,  in  the  name,  but  without  the  knowledge  or  consent  of  a  regular 
attorney,  it  was  ordered  to  be  set  aside"*. 

It  will  next  be  proper  to  consider  the  certiflcate$  of  attomies, 
which  were  first  required  by  the  statute  25  Geo.  III.  c.  80.  And,  by 
a  subsequent  statute^,  *^  every  person  admitted,  sworn  and  enrolled  a 
**  solicitor  or  attorney,  &c.  in  any  of  his  majesty's  courts  at  Wed- 
'^  minster^  &c.  or  in  any  other  court  in  England,  holding  pleas 
''  where  the  debt  or  damage  shall  amount  to  forty  shillings  or  more, 
*^  shall  annually,  between  the  first  day  of  November  and  the  end  of 


*  2  Qea  II.  c.  83.  f  17.  contrary  to  the  inteDt  of  the  law.    And  Ma 

^  22  Geo.  II.  c.  4G.  §  11.    See  also  the  K.  M.  6  &  7  Eliz.  §  4.  15  EHz.  $  S.  R.  T. 

sUtate  3  Joe.  I.  c.  7.  $  2.  and  R.  M.  1654.  24  Eliz.  §  6.  R.  M.  1654.  §  1.  R.  H.  14  3^ 

{  1.  K.  B.  by  which  rule^attoruiei  dismiMed  15  Car.  II.  rfg.  2.  C.  P. 

by  one  court  from  their  practice  for  misde-  <  1  Bar.  20. 

meanora.  are  not,  after  certificate,  to  be  ad-  *  5  Bur.  2660. 

mitted  to  practise  in  anotfaar  court,  it  being  «  37  Geo*  III*  Cf  90*  §  86.  28. 
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^  Michaehnaa  term  then  next  following^  during  such  time  as  he 
^  shall  continue  so  to  practise  in  any  of  the  said  courts,  or  before 
'^  such  person  shall  coromencci  carry  on  or  defend  any  action  or  suit, 
*^  or  any  probeedings  whatsoever,  in  any  of  the  said  courts,  deliver  in 
^  td  the  commissioners  of  the  stamp  duties,  or  to  their  officer  ap- 
''  pointed  for  that  purpose,  at  the  head  oflSce  of  stamps  in  Middlesex^ 
**  a  paper  or  note  in  writing,  containing  the  name  and  usual  place  of 
"  residence  of  such  person  ;  and  thereupon,  and  Upon  payment  of  the 
"  duties,  according  to  the  place  of  his  residence,  every  such  person 
*^  shall  be  entitled  to  a  certificate,  duly  stamped,  to  denote  the  pay* 
"  ment  of  the  said  duties ;  which  certificate  the  said  commissioners 
^  shall  cause  to  be  immediately  issued,  under  the  hand  and  name  of 
'*  the  proper  officer,  in  such  form  as  they  shall  devise.  And  every 
^  certificate  issued  by  virtue  of  that  act,  between  the  first  day  of 
^  November  in  every  year,  and  the  end  of  the  then  next  JUichaehnae 
^  term,  shall  bear  date  on  Uie  $econd  day  of  November  in  such  year ; 
**  and  every  certificate  issued  at  any  other  time  shall  bear  date  on  the 
"  day  on  which  the  same  shall  be  issued :   and  every  such  certificate 

shall  cease  and   determine  on  the^r^i  day  of  November  then 

next  following.'* 


u 
It 


The* duties  now  payable  for  certificates,  under  the  last  general 
stamp  act',  are  tmeltHe  pounds  yearly,  by  every  person  admitted  as  an 
attorney  or  solicitor,  in  any  of  his  m(\jesty*s  courts  at  Westminster^ 
&c  if  he  shall  reside  in  the  city  of  London  or  Westminster,  or 
witbiti  the  limits  of  the  two^penny  post  in  England,  or  within  the 
city  or  shire  of  Edimburgh,  abd  shall  have  been  admitted,  or  in  pos- 
session of  his  office,  for  the  space  of  three  years  or  upwards ;  or  if  he 
shall  not  have  been  admitted  or  in  possession  so  long,  six  pounds : 
And  if  he  shall  reside  elsewhere,  and  have  been  admitted  or  in  pos- 
session of  his  office,  for  the  space  of  three  years  or  upwards,  eight 
pounds;  or  if  he  shall  not  have  been  admitted  or  in  possession  so  long, 
/oar  pounds. 

And,  by  the  87  Geo.  III.  c.  M^.  *'  every  certificate  so  to  be  ob- 
'*  laiaed  as  aforesaid^  shall  be  entered  in  one  of  the  courts  in  which 


•35  Geo.  IIL  c.  184.  Scktd,  Part  I.  And      149.  &ML  Part  L 
for  Ue  fonner  doti«fl,  ice  the  ttatatet  44         ^  )  87. 
C«Qi  IIL  c.  9S.  &M.  A.  48  Geo.  UI.  c. 
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^<  the  person  described  therein  shall  be  admitted  and  enroHed,  with 
<'  the  respective  officer  or  officers  of  the  said  courts,  appointed  by  the 
**  25  Geo.  III.  c.  80.  to  grant  certificates  of  enrolment  or  admissioD, 
'<  within  the  time  therein  before  prescribed,  or  before  such  person 
<<  shall  be  permitted  to  practise  as  aforesaid ;  and  the  said  respective 
'^  officers  shall  from  time  to  time,  upon  payment  of  the  fee  of  one 
'^  shiUing,  enter,  in  alphabetical  order,  the  names  of  the  persons 
**  described  in  such  respective  certificates,  together  with  the  places  of 
'<  such  their  residence  as  aforesaid,  and  the  respective  dates  of  such 
'<  certificates,  in  books  or  rolls  to  be  prepared  for  that  purpose  ;  to 
**  which  books  or  rolls,  in  the  said  courts  respectively,  all  persons 
*^  shall  and  may  at  seasonable  times  have  free  access,  without  fee  or 
"  reward." 

By  the  same  statute*,  <<  if  any  person  shall,  in  his  own  name, 
'^  or  in  the  name  of  any  other  person  or  persons,  sue  out  any  writ  or 
^<  process,  or  commence,  prosecute,  carry  on  or  defend  any  action  or 
^'  suit,  or.  any  proceedings,  in  any  of  the  courts  aforesaid,  for  or  in 
^'  expectation  of  any  gain  fee  or  reward,  or  shall  do  any  act  in  any  of 
^<  the  said  courts,  as  an  attorney  of  such  court,  without  obtaining  a 
**  certificate  in  the  manner  before  directed,  or  without  entering  the 
**  same  in  one  of  the  courts  aforesaid,  wherein  such  person  Shall  be 
^<  admitted  or  enrolled  as  an  attorney,  &c. ;  or  shall  deliver  in  to  any 
*^  person,  at  the  said  head  office,  any  account,  conUining  a  place  of 
<*  residence,  as  the  place  of  his  residence,  contrary  to  the  directions 
«  of  the  said  act  of  the  86th  year  of  the  reign  of  his  present  majesty, 
*'  with  intent  to  evade  the  payment  of  the  higher  duties,  every*such 
person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
Jlfty  pounds  ;  and  shall  be  made  incapable  to  maintain  or  prosecute 
any  action  or  suit,  in  any  court  of  law  or  equity,  for  the  recovering 
"  of  his  fees,  &c." 


€€ 
€€ 


Also,  by  the  statute  44  Geo.  III.  o.  08.  §  14.  *^  every  person  who 
shall,  for  or  in  expeictation  of  any  fee  gain  or  reward,  durectly  or  in- 
•*  directly,  draw  or  prepare  any  conveyance  of,  or  deed  relating  to, 
^  any  real  or  personal  estate,  or  any  proceedings  in  law  or  equity, 
«  other  than  and  except  seijeants  at  law,  barristers,  soHdtorB,  attor- 


€€ 
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"  niee,  notaries,  proctors,  agents  or  procnrators,  having  obtained 
"  regular  certificates^  and  special  pleaders,  draftsmen  in  equity,  and 
'*  conTeyancers,  being  members  of  one  of  the  four  inns  of  court,  and 
**  haTing  taken  out  the  cerUfioates  mentioned  in  the  schedule  to  that 
**  wet  annexed^  and  other  than  and  except  persons  solely  employed  to 
^  engross  any  deed,  instrument,  or  other  proceedings,  not  drawn  or 
^  prepared  by  themselves,  and  for  their  own  account  respectively, 
"  and  other  than  and  except  public  officers,  drawing  or  preparing 
'^  official  instruments,  appHcable  to  their  respective  offices,  and  in  the 
'^  course  of  their  duty,  shall  forfeit  and  pay  for  every  such  oflfenoe,  the 
*<  sum  of  Jt/ly  pounds :  Provided  always,  that  nothing  therein  con« 
"  tained  shall  extend,  or  be  construed  to  extend,  to  prevent  any  per- 
^  son  or  persons  drawing  or  preparing  any  will  or  other  testamentary 
"  papers,  or  any  agreement  not  under  seal,  or  any  letter  of  attorney.** 
But  the  persons  required  to  take  out  certificates  under  the  above  sta-^ 

tote,  are  only  persons  being  members  of  the  four  inns  of  court,  kef^. 

* 

An  attorney  is  liable  to  penalties,  for  not  obtaining  or  entering 
Us  ccfftificate,  according  to  the  provisions  of  the  87  Geo.  HIl 
c  90.  §  20.  .though  no  power  to  sue  is  expressly  given  him 
bj  that  stotute;  for  the  25  Geo.  III.  c.  80.  which  gives  that 
power,  and  the  87  Geo.  III.  c.  00.  are  mi  part  maieridf^.  And  If 
an  attorney  be  in  partnership  with  another,  and  they  carry 
on  their  business  together,  and  their  joint  names  are  put  on 
their  papers  in  causes  in  their  office,  either  of  them  is  liable  to  the 
pemdties  of  the  last-mentioned  act,  for  practising*  as  an  attorney, 
widiout  entering  his  certificate ;  though  it  do  not  appear  that  one  of 
them  bad  any  profit  or  advantage  from  the  suit  for  which  the  qm  tarn 
sctioD  is  brought''.  The  consequence  is,  and  it  has  been  accordingly 
deCennined,  that  two  attornies  or  proctors  cannot  be  sued  together, 
as  for  one  oflfence,  in  practising  without  having  obtained  and  entered 
their  certificate*.  It  has  likewise  been  determined,  that  the  certificate 
set  does  not  extend  to  the  county  court,  though  an  attorney  prose- 


•These  certiflefttcs  am  lobjeel,  bjr  the  ^1  Holtffi.  IVi.598. 

bit  gvDcnl  fltanip  act,  (55  Geo.  III.  c  184.  "3  Bos.  fc  Pal.  389.  1  New  Rep.  C.  P.. 

Stktti  Pert  I.)  to  the  doty  of  12/.  if  the  845.  S.  P.  8  £es^  569.  contra, 

party  »ball  reaide  fai  the  city  of  London  or  '4  Esp.  Rep.  14. 

IIFataPiifef,  or  within  Uie  limita  of  the  two-  •  1  New  Rep.  C.  P.  845.  8  Eaet,  56% 

pcBBypoatlii  Af2iW,Off8AifheihaUiw-  coelre. 
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cute  a  suit  there,  by  virtue  of  a  writ  of  justicieSf  for  more  tlian  40«*. 
But  hy  the  statute  44  Geo.  III.  c.  08.  §  10.  the  penalties  incurred  by 
Yirtue  of  that,  or  any  other  act  of  parliament,  relating  to  the  stamp 
duties,  can  only  be  recovered  in  the  name  of  the  attorney  general. 
And  acts  of  indemnity  are  occasionally  passed,  to  relieve  attornies  who 
have  neglected  to  take  out  their  certificates  in  due  time^. 

« 

As  a  further  inducement  for  attornies  to  take  out  their  certificates, 
It  is  enacted  by  the  statute  87  Geo.  III.  c.  00^  that  **  every  person 
^*  admitted,  sworn  and  enrolled  in  any  of  the  said  courts  as  therein 
*^  mentioned,  who  shall  neglect  to  obtain  his  certificate  thereof,  in  the 
**  manner  before  directed,  for  the  space  of  one  whole  year,  shall  from 
*^  thenceforth  be  incapable  of  practising  in  his  own  name,  or  in  the 
'^  name  of  any  other  person,  in  any  of  the  said  courts,  by  virtue  of 
**  such  admission,  entry  and  enrolment ;  and  the  admission,  entry 
''  and  enrolment  of  such  person,  in  any  of  the  said  courts,  shall  be  from 
'*  thenceforth  he  null  and  void.  Provided  always,  that  nothing  Ibere- 
'^  in  before  contained  shall  be  construed  to  prevent  any  of  the  said 
**  courts  from  re-admitting  any  such  person,  on  payment  to  the  com- 
^*  missioners,  of  the  duty  accrued  since  the  expiration  .of  the  last  cer- 
''  tificate  obtained  by  such  person,  and  such  further  sum  of  money,  by 
^*  way  of  penalty,  as  the  said  court  shall  think  fit  tp  order  and  direct.*' 

On  the  above  statute,  it  has  been  holden,  in  the  Common  Pleas,  that 
where  a  person  is  admitted  an  attorney,  and  omits  to  take  out  his  cer- 
tificate within  the  year,  he  must  be  re-admitted,  before  he  can  practise, 
though  he  should  never  have  practised  on  his  former  admission^.  And, 
in  the  King's  Bench,  where  an  attorney  has  discontinued  practice, 
after  the  expiration  of  his  certificate,  though  in  consequence  of  pecuniary 
difficulties  and  illness*,  or  of  absence  abroad^,  a  term's  notice  must  be 
stuck  up,  and  entered  at  the  judges'  chambers,  for  the  purpose  of  re- 
admitting him,  in  like  manner  as  upon  an  original  admission^.  But 
where  an  attorney  continued  to  practise,  after  the  expiration  of  his 
certificate,  through  the  inadvertence  or  misconduct  of  his  agent  or 
«lerk,  in  neglecting  to  get  it  renewed,  the  court,  on  an  affidavit  of  the 


»  6  Dumf.  &  East,  663.  •  ICbit  Rep.  207. 

^  See  the  fUtutcf  referred  to,  Mlf  56.  '  Jd»  208. 

«  §  31.  t  Export*  Vaughan^  E.  45  Geo.  IIU  K.  B. 

^4i  Taoni.  408.  2  Marth.  183.  S.  C  Append.  Chap.  II.  §  8. 
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drcnmBtaaces,  re-admitted  him,  without  giving  a  term^s  notice*.    An 
attorney  who  had  ceased  to  practise,  after  the  passing  of  the  25  Geo. 
III.  c.  80.  and  before  the  operation  of  37  Geo.  III.  c.  90.  §  31.  bad 
oommeoced,  was  re-admitted,  in  the  Common  Pleas,  without  paying  any 
penalty,  or  arrears  of  duty^.    And  attornies  have  been  re-admitted  in 
like  manner,  in  the  King's  Bench,  on  making  it  appear,  that  they  were 
prevented  from  practising  by  illness'',  or  by  being  reduced  to  the  situa- 
tion of  a  clerk"^ :  But  in  gjeneral,  it  is  necessary  for  an  attorney,  on 
being  re -admitted,  to  pay  the  arrears  of  duty  accrued  since  the  expi- 
ration of  bis  last  certificate,  together  with  the  penalty  or  fine,  which  is 
Qsoally  twenty  shillings'.  •  The  rule  for  this  purpose  is  a  rule  to  shew 
cause ;  founded  on  an  affidavit,  stating  the  payment  of  the  duty  on 
the  articles  of  clerkship,  the  admission  under  them,  and  up  to  what 
time  the  attorney  obtained  bis  certificate.    It  must  also  be  sworn, 
that  he  has  since  discontinued  to  practise ;  for  otherwise  he  might  be 
criniinally  culpable^ :   And  where  a  considerable  time  has  elapsed,  the 
reason  of  his  ceasing  to  take  out  bis  certificate  must  be  stated,  and 
how  he  has  been  since  employed,  in  order  to  shew,  that  he  has  not 
been  eniployed  in  any  manner  that  may  unfit  him  for  the  duties  of  bis 
profession'.     The  affidavit  then  states,  that  a  term's  notice  has  been 
given,  when  necessary,  of  his  intention  to  apply  to  the  court ;  and 
Chat  notice  of  his  name  and  place  of  abode,  &c.  has  been  served  on 
the  solicitor  to  the  commissioners  of  stamp  duties'*. 


An  attorney,  when  duly  admitted  enrolled  and  certificated,  is  sup- 
posed to  be  always  present  in  court;  and  on  that  account,  has  many 
privileges  belonging  to  him,  in  common  with  the  other  officers  of  the 
court.  Where  an  attorney  of  the  King's  Bench  or  Common  Pleas 
is  plamtiff^  he  is  entitled  to  sue  in  bis  own  court,  by  attachment  of 
privilege^;  and  may  lay  and  retain  the  venue  in  Middle$ea^.    Where 


•  1    Bani.  &  Aid.  189,  90.  1  Chit.  Rep.  '  1  Chit.  Rep.  207. 
163.  ?  2  Smith  R.  156. 

^  2  Taunt  398.  ^  For  the  form  of  this  affidavit,  $ee  1 

*  1  CbtU  Rep.  101.  Chit.  Rep.  102.  (a,) 

*  2  Bam.  &  Aid.  314.  1  Cliit  Rep.  102.  *  Glib.  C.  P.  3. 

/«.;  S.  a  and  Me  1  Lee's  Prac.  Diet  270.  ^  2  Salk.  C68.    4  Bur.  2027.   2  Bl.  Rep. 

B.  9  Marsh.  113w  1065.  3  Durof.  &  East,  573. 

•  E* parig  Jomt,M.  46  Geo.  III.  K.  B. 
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he  is  defendantj  he  must  be  saed  in  his  own  court  by  hHJ^j  ereir  aar 
acceptor  of  a  bill  of  exchange^ ;  and  cannot  be  arrested  or  bolden  to 
special  bail*^.  It  is  also  said,  that  an  attorney  is  entitled  to  have  his 
cause  tried  at  bar**.  And  as  an  attorney  is  not  subject  to  the  jurisdic- 
tion of  the  courts  of  conscience,  except  where  he  is  expressly  made 
liable  thereto,  as  in  London^j  We»tmin9ier^j  and  the  Tower 
Hamlets^f  he  may  in  all  other  cases  sue^,  and  be  sued*,  in  hb  owa 
court,  for  debts  under  forty  shilling^.  But  an  attorney  defendant 
has  not  the  privilege  of  changing  the  yenue  into  MiddleteXf  when  it 
is  laid  in  another  county^.  Where  an  attorney  is  arrested  upon  pro- 
cess issuing  out  of  an  inferior  court,  he  may  sue  out  bis  writ  of  pri- 
Tilege',  which  ought  to  be  allowed  instanter^ :  But  if  he  be  arrested 
upon  process  issuing  out  of  a  superior  court,  his  remedy  is  by  moving 
the  court,  to  be  discharged  oiit  of  custody  on  common  bail ;  or  by 
finding  special  bail,  and  pleading  his  privilege  in  abatement".  In 
the  Common  Pleas,  the  atiornies  and  officers  of  the  court  ought  to  be 
sued  there  by  Aill,  because  they  are  supposed  to  be  always  present 
in  court ;  but  the  seijeants  and  their  clerks,  and  the  clerks  of  the 
judges  and  prothonotaries,  are,  it  is  said,  privileged  to  be  sued  in  the 
Common  Pleas  by  original  mritj  and  not  by  bill<>. 


In  the  Exchequer  of  Pleas,  an  attorney,  side  clerk  or  other  officer, 
may  sue  by  venire  facias^  or  capiat  of  privilege^,  and  must  be  sued 
by  biU.  A  person  suing  here  by  process  of  privilege,  is  entitled  to 
have  his  writ  sealed,  without  paying  fe^s^i ;  and  it  is  said,  that  an 
attorney  of  the  King^s  Bench  or  Common  Pleas  may  be  held  to  bail, 
upon  a  capias  of  privilege  issuing  out  of  this  court'.    It  also  seems. 


*  3  Blac.  Com.  289-  3  Tai»t  166. 
*>  Doag.  312. 

^  1  Mod.  10.  B§ek  o.  Letnn,  T.  50  Geo. 
III.  K.  B. 
^  6  Mod.  123. 

•  SUt.  39  &  40  Geo.  HI.  c.  CIV.  §  10. 
But  attornies  ^mntffi  are  not  within  the 
meaning  of  ihit  act.  7  East,  47.  3  Smith 
R.  52.  S.  C. 

'  24  Geo.  IL  c.  42.  $  1.  Doug.  381. 
t  19  Geo.  III.  C.68.  §24. 
^  Douf .  382.  m  moiii.    Hustey  and  motktr 
y.  Jortbn,  T.  25  Geo.  IIL  K.  B. 
'  2  Wilf.  42.  Doug,  38K  3  Bar.  1583. 


C0»/ra. 

k  4  Bar.  2027.  2  Blac.  Rep.  1065,  Sj^ke 
T.  Sloket,  one,  Ire.  H.  24  Geo.  III.  K.  B. 
3  Durnfi  &  Eatt,  573.  2  Str.  1049.  CMlra. 
•  I  Append.  Chap.  Xlll.  $  1. 

-  Cas.  Pr.  C.  P.  2.*  2  Blac.  Rep.  1087. 

■  Post,  Chap.  X. 

o  1  Ld.  Raym.  399.  3  Salk.  283.  8.  C. 
and  lee  Cai.  Pr.  C.  P.  104.  Pr.  Reg.  380. 
Barnes,  371.  S.C. 

P  Append.  Chap.  XIL  $  16,  17. 

4  Man.  Ezcheq.  142,  3. 

'  liL  142.  Ante,  36. 
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(bat  an  officer  or  accotiBtant,  saing  with  his  wife»  is  entitled  to  pri- 
vilege in  the  Exchequer* :  But  it  is  otherwise,  when  he  is  sued  with 
her** ;  for  a  bill  cannot  be  filed  against  the*  wife,  as  present  in  court. 
It  should  also  be  observed,  that  in  the  Exchequer,  a  member  of  either 
QBiTersity. cannot  set  up  his  privilege,  against  that  6f  an  officer  or 
accoonlant,  or  against  any  person  suing  as  a  debtor ;  this  court  not 
.  bmg  mentioned  in  their  charter  of  exemption^  But  an  attorney, 
not  being  one  of  the  sworn  attornies  of  the  court,  is  not  entitled,  as 
such,  to  the  privilege  of  laying  his  venue  in  MidMesexl*. 


An  attorney  or  officer  is  also,  by  reason  of  the  supposed 
neceasity  of  his  attendance  in  court,  exempt  from  all  offices  that  re« 
quire  pergonal  service,  as  sheriff* y  con$tabW,  overseer  of  ike  poor^j 
$c.  ;  and  formerly,  he  was  not  liable  to  serve  in  the  militia^  ;  but 
several -acts  of  parliament  that  have  been  passed  in  the  course  of  the 
pveaent  reign,  having  allowed  personal  service  in  the  militia  to  be 
oommated  for  a  certain  sum  of  money,  to  be  laid  out  irf  providing  a 
^,  it  has  been  holden  that  this  exemption  no  longer  exists*. 


Iliese  privileges  are  allowed,  not  so  much  for  the  benefit  of  attor- 
nies, as  of  their  dietits^ ;  and  are  therefore  confined  to  attornies  who 
practise*,  or  at  least  have  practised  within  a  year*" ;  for  it  is  a  rule, 
that  such  attornies  as  have  not  been  attending  their  employment  in 
the  King's  Bench  forthe  space  of  a  year,  unless  hindered  by  sickness^ 
be  not  allowed  their  privilege  of  attornies^  :  And  an  attorney,  not  hav« 
ing  practised  for  some  time  previous  to  the  issuing  of  the  plaintiff's 
writ  against  him,  is  not  privileged  from  being  arrested  thereon,  and 


*  Mao.  Eieheq.  145,  6. 
^  1  Taunt.  854. 

«  Hardr.  188.  Mao.  Ex.  Pr.  145. 

*  1  Price,  384. 
«  4  Bur.  f  109. 

*Do»^  538.  and  gee  1  Esp.  Rep.  359. 
f2Blae.  Rep.  1186.    8  Dorar.  At  East, 
379.  fmj,and  fee  Append.  Cbap.  Xtll.  {  9. 
^  Baroei,  49.  Andr.  355.  9  Str.  1143. 

*  Germ^t  Cam,  8  Blac.  Rep.  1 193. 
^9Wib.44.  4  Bur.  9113.  Doag.381. 

■  8  Wilk  933.  4  Bor.  9113.  9  B1.  Rep. 
1066.  lBM.IcPal.4.  9  Liitir.  1667.  eoitf ro. 


»  JUdl^  and  Can,  E.  1656.  1  Lil.  P.  R< 
149.  CkippeniMtCw^t  E.  19  Geo.  III.  K. 
B.  Sand  ▼.  Heytham,  H.  24  Geo.  III.  K.  B. 
Ckritkop  ▼.  CouUhard,  £.  95  Geo.  III.  K.  B. 

■  R.  M.  1654.  (  1.  K.  B.  &  C.  P.  9  Maule 
fc  Sel.  605.  Pormerly,  if  an  attorney  of 
the  Common  Pleas  al>tented  himielf  from 
the  coart  for  two  terms  together,  except  it 
were  by  occasim  of  siclcoess,  or  other  like 
argent  cause,  to  be  allowed  of  by  tbe  court, 
he  was  liable  to  be  forejudged  the  court,  and 
to  be  no  longer  an  attorney  thereof  R*  T. 
94  Eliz.  i  9.  a  P. 
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held  to  bail,  on  the  grouod  of  haying  re-comnoenoed  bis  praciioe,  and 
taken  out  his  certificate,  before  he  wIbis  actually  arrested*.  Bat  an 
attorney  may  sue  by  attacShment  of  priTilege,  though  his  certificate 
has  expired,  and  not  been  renewed,  if  the  writ  be  sued  oiU  within  a 
year  from  the  expiration  of  his  certificate^.  Where  the  plaintiff  and 
defendant  are  attornies  of  different  courts,  the  plaintiff  is  allowed  his 
privilege  of  suing  the  defendant  by  attachment^ :  and  in  this  case  it  is 
commonly  said,  that  there  is  no  privilege  against  privilege ;  or  in 
other  words,  the  privilege  of  the  plaintiff  takes  away  that  of  the  de-> 
fendani ;  for  the  attendance  of  the  plaintiff  is  as  necessary  in  his 
court,  as  that  of  the  defendant  in  his,  and  therefore  the  cause  is  legally 
attached  in  the  court  where  the  plaintiff  is  an  officer^.  But  where  the 
plaintiff  and  defendant  are  both  attornies  of  the  same  court,  the  de- 
fendant is  entitled  to  his  privilege  of  being  sued  by  bUt ;  and  if  not 
so  sued,  he  may  plead  his  privilege  in  abatement,  or  the  court  on  mo- 
tion will  stay  the  proceedings,  but  without  costs^  And  where  an 
action  is  brouglit  by  an  attorney  of  the  King's  Bench,  against  an 
attorney  of  the  Common  Pleas,  though  the  former  is  entitled  to  sue  in 
his  own  court  by  attachment  of  privilege,  yet  he  cannot  arrest  the 
defendant,  and  hold  him  to  special  bail'. 

An  attorney  may  also  waive  his  privilege,  either  when  plaintiff,  by 
suing  as  a  common  person^,  or  when  defendant,  by  not  daimtng  it  in 
due  time,  or  in  a  proper  manner^  And  where  an  attorney  of  the 
Common  Pleas  is  in  the  actual  custody  of  the  marshal,  he  may  be 
sued  in  the  King's  Bench  as  a  prisoner,  by  third  persons.  Bat  where 
an  attorney  of  the  Common  Pleas  puts  in  bail,  to  an  action  dspendiag 
in  the  King's  Bench,  he  does  not  thereby  lose  his  privilege ;  but  may 
plead  it  in  that  action,  or  in  any  other  brought  against  him  by  the 
bye  ;  for  it  would  be  absurd,  that  he  who  founds  his  action  on  that 
of  another,  should  be  in  a  better  condition  than  the  original  plaintiff. 
Yet  where  an  attorney,  after  having  put  in  bail,  waives  his  privilege, 
by  pleading  in  chief  in  one  action,  it  is  construed  to  be  a  waiver  of 


»  7  Dornf.  it  Eatt,  S5.  Rep.  1085.  6  Darnf.  &  Eatt,  534. 

i»  S  Maule  &  Sel.  605.  1 5  Dornf.  tt  Eut,  5S4.  B  Daraf.  &  Ettl» 

«  2  Browol.  266.    S  Str.  837.    1  Barnard.  395.  Barnes,  53. 

K.  B.  182.  928.  S.  a    1   Biaa.  Rep.  19.  I  B<d(  v.  I^wn,  T.  56  Cteo.  III.  K.  B. 

Barnes,  44.  2  Blu.  Rap.  1325.  ^  2  Str.  837.  1  Barnard.  228.  S.  C  and 

<i  4  Bae.  Abr.  227.  aee  1  Bos.  &  PnL  629.  2  Bot,  A  PoL  29. 

«  2  Str.  1 141.    1  BIsc.  Bcp.  19.  %  BIsc  ^  2  Bias.  Bqp^  108& 
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privilege,  in  mil  other  actiou  brooght  egaiaal  him  by  the  bye,  during 
the  aaine  tBrm*.  It  is  likewise  settledi  that  an  attorney  shall  not  be 
•flowed  his  privilege  as  against  the  king*^,  or  where  he  sues  or  is  sued 
en  amier  droU,  as  executor  or  administrator*' ;  or  jointly  with  his 
wiib',  or  other  person  who  is  not  privileged* ;  or  where  there  would 
otherwise  be  a  failure  or  defect  of  justice,  as  where  an  append  is 
brpoght  in  the  King^s  Bench,  a  real  action  in  the  Common  Pleas,  or 
9Ljbfeigu  otta^meMJ  in  the  sheriff's  court  of  Lomdon,  against  an 
aitoniey  of  a  different  cenrt^  Bat  an  attorney  sued  by  bM,  jointly 
with  m  penoo  having  privilege  of  parliament,  does  not  lose  his  privi- 
K§e^« 


u 


u 


u 


As  an  attorney  is  entitled  to  many  privileges,  so  he  is  subject  to 
some  dUeabilHiee  and  restrictions.  By  the  statute  1  Hen.  V.  o.  4. 
no  mmder^Aer^f  eherij^s  clerk,  receiver,  or  sheriff's  bailiff,  shall 
be  attorney  in  the  king's  courts,  during  the  time  that  he  is  in 
oflfee."  And,  by  tiie  statute  92  Geo.  II.  c.  40.  §  14.  <<  no  clerk 
'^  eftke  peace  or  his  deputy,  nor  any  under-sheriff  or  his  deputy, 
^  shall  act  as  a  solicilor,  attorney  or  agent,  or  sue  out  any  process,  at 
**  any  general  or  quarter  sessions  of  the  peace,  to  be  held  for  any 
^  plaee  where  he  shall  execute  hw  otace,  upon  pain  of  forfeiting 
''  J^  ponnds."  By  rule  of  Mick.  1654.  §  1.  ''  no  attorney  can  be 
**  leeeee  in  gectment ;  or  baU  for  a  defendant,  in  any  action  depend- 
''  ing  in  either  court\"  By  statute  5  Geo.  II.  c.  18.  §  S.  ''  no 
**  attorney  or  solicitor  shall  be  capable  to  continue  or  be  a  justice  of 
*^  Ae  peace  In  Mngland  or  Wales,  during  such  time  as  he  shall 
"  oontinue  in  the  business  or  practice  of  an  attorney  or  solicitor'." 


•97  Hso.  VI.  6.  a.  31  Hen.  VI.  10. 
Cmh.  377.  1  Satk.  J^  S.  1  Ld.  Raym.  135. 
S.  C.  19  Mod.  102. 112. 335.  1  Str.  191. 

^  1  Ld.  Raym.  27.  Bot  actions  pu  tarn 
are  not  considered  as  the  king's  actions.  T. 
Raym.  275.  I  Lotw.  196.  3  Lev.  398.  S.  C 
1  Salk.  30.  2  Salk.  543.  3  Salk.  282.  Comb. 
318.  12  Mod.  74.  S.C.  1  Blac.  Rep.  373. 
Cbvp.  367.  Barnes,  48. 

«  Bob.  m.  1  Salk.  2.  1  Ld.  Raym.  533. 

*  Bfo.  Abr.  tit.  Bill,  pi,  2.  Dyer,  377. 
N'  1  Taont  254. 


«  2  Rol.  Abr.  274.  2  Salk.  544.  12  Mod. 
163,4.  Pr^  ▼.  Soli,  H.  8  Geo.  II.  cited 
in  4  Bac.  Abr.  223. 

f  1  Saond.  67.  8  Durof.  &  East,  417. 

ff  4  Maale  &  SeL  585. 

^  See  also  Dong.  466. 

'Bat  see  3  TaunL  166.  where  it  was 
holden,  that  an  attorney,  who  was  a  justice 
of  the  peace  for  a  borough,  if  soed  by  orh 
ghuUf  for  an  act  done  in  bis  office  as  magis- 
trate, might  plead  bis  priTilege  in  abate- 
ment 
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By  other  acts  of  parliaments  '^  no  attorney  or  solicitor;  or  penoa 
^'  practising  as  such,  can  be  a  commisnaner  of  the  land  tflx,  with- 
'*  out  possessing  one  hundred  pounds  a  year."  And  it  is  usual  to 
except  atttmies,  who  have  embezzled  their  clients*  money,  out  of  the 
imolveni  debtors*  acts**. 

Also,  by  the  statute  12  Geo.  II.  c.  IS^.  <*  no  attorney  or  solicitor, 
^'  who  shall  be  a  prisoner  in  any  gad  or  prison,  or  within  the  limits, 
**  rules  or  liberties  thereof,  shall  during  his  confinement,  in  his  own 
'<  name,  or  in  the  name  of  any  other  attorney  or  solicitor,  sue  out 
*^  any  writ  or  process,  or  commence  or  prosecute  any  action  or  suit, 
*^  in  any  courts  of  law  or  equity ;  and  all  proceedings  in  such  actions 
''  or  suits,  shall  be  Toid  and  of  none  etkci :  And  such  attorney  or 
'^  solicitor,  so  commencing  or  prosecuting  any  action  or  suit  as  afore- 
*'  said,  shall  be  struck  off  the  roll,  and  incapacitated  from  aetbg  as 
*'  an  attorney  or  solicitor  for  the  future :  And  any  attorney  or  soli-* 
**  citor,  permitting  or  empowering  any  such  attorney  or  solicitor  as 
^^  aforesaid,  to  commence  or  prosecute  any  action  or  suit  in  his  name, 
'*  shall  be  punished  in  like  manner.  Provided  nevertheless,  that 
^^  nothing  in  the  said  act  contained,  shall  extend,  or  be  construed  to 
**  extend,  to  prevent  any  attorney  or  solicitor,  so  confined  as  afore- 
^'  said,  from  carrying  on  or  transacting  any  suit  or  suits,  commenced 
*^  before  the  confinement  of  such  attorney  or  solicitor  as  aforesaid^.'* 
This  statute  has  been  held  to  relate  only  to  the  prosecutingj  and  not 
to  the  defending  of  suits* :  And  an  attorney,  when  in  prison,  may 
sue  by  attachment  of  privilege,  for  a  debt  of  his  own^.  So  where, 
after  an  action  commenced  by  an  attorney,  he  became  a  prisoner,  and 
then  the  bail-bond  was  assigned,  and  he  being  still  a  prisoner,  com- 
menced an  action  on  the  bail-bond,  this  was  holden  to  be  a  continu- 
ance of  the  original  suit,  commenced  before  the  attorney  became  a 
prisoner^. 

The  principal  duties  of  an  attorney  or  agent  are  care,  skill,  and 
integrity.    And  if  he  be  not  deficient  in  any  of  these  essential  requi- 


•  See  the  lUtute  30  Geo.  II.  c.  3.  J  87,  «  j  9. 

.Ice.  a  §  13. 

^  Bat  it  seemi  that  an  attorney  does  not  *  Barnes,  263.  WUles,  888.  fbj.  S.  C. 

oome  within  this  exception,  unless  he  be  in  '7  Dumf.  fc  East,  671.   2  Bfaule  Ac  Sd. 

custody  for  money  recovered  by  him  ai  an  COS* 

Attorney.  8  Blac.  Rep.  798.  s  Barnes,  46. 
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fites,  he  is  not  responsible  for  .any  error  or  mistake,  arising  in  the 
exercise  of  his  profession.    To  use  the  words  of  Lord  Mansfield,  in 
the  case  of  PM  y.  Yalden^f  ^^  that  part  of  the  profession  which  is 
'carried  oo  by  attomies  is  liberal  and  reputable,  as  well  as  useful  Co 
the  public,  when  they  conduct  themselves  with  honour  and  integrity ; 
and  they  ought  to  be  protected,  where  they  act  to  the  best  of  their 
skin  and  knowledge:  but  every  man  is  liable  to  error;**   and  his 
lordriiip  added,  '^  he  should  be  very  sorry,  that  it  should  betaken  for 
granted,  that  an  attorney  is  answerable  for  every  error  or  mistake, 
and  liable  to  be  punished  for  it,  by  being  charged  with  the  debt  sued 
for.    A  oonnsd  may  mistake,  as  well  as  an  attorney ;  yet  no  one  will 
lay  that  a  counsel  who  has  been  mistaken,  shall  be  charged  with  the 
debt.    The  advice  of  a  counsel  is  indeed  honorary,  and  he  does  not 
demand  a  fee  for  it :   the  attorney  may  demand  a  compensation ;   but 
neither  of  them  ought  to  be  charged  with  the  debt  for  a  mistake.    Not 
•aly  counsel,  but  judges  may  differ,  or  doubt,  or  take  time  to  con- 
sider :  therefore  an  attorney  ought  not  to  he  liable,  in  cases  of  rea- 
sonable doubt.**    But  in  ordinary  cases,  if  an  attorney  be  deficient  in 
ddD  or  care,  by  which  a  loss  arises  to  his  client,  he  is  liable  to  a 
special  action  on  the  case  for  damages^    And  the  court,  in  some 
instances,  will  order  an  attorney  to  pay  costs  to  his  own  client  for 
neglects ;  or  to  the  opposite  party,  for  vexatious  and  improper  con- 
doct^.    So  if  an  attorney  obtain  a  rule  nwt,  upon  suggestions  which 
tore  out  to  be  groundless,  the  court,  in  discharging  the  Yule,  wiU 
make  him  pay  the  costs  of  the  application*.     And.  if  a  rule  be  made 
upon  an  attorney,  for  the  delivery  of  writings,  or  payment  of  costs, 
&e.  and  it  be  not  obeyed,  'the  courts  will  enforce  it  by  attcushment : 
whidi  is  also  the  regular  mode  of  proceeding  against  an  attorney,  for 
the  non-performance  of  his  undertaking  to  put  in  bail^,   &o.      It  is 
sot  usual,  however,  for  the  court  to  interfere  in  a  summary  way,  for  a 
mere  breach  of  promise,  where  there  is  nothing  criminals ;  or  on 
account  of  negligence  or  unskilfulness^  except  it  be  very  groSs* ;  or 
br  the  misconduct  of  an  attorney,  independently  of  his  profession. 


•4  Bar.  2061.  'R.  M.  1654.  §  10.  K.  B.  R.  M.  1654. 

'  8  Wili.  345.  i  13.  C.  P.  6  Mod.  52. 86.  1  Durnf.  k  Eait, 

'Say.  Rep.  50.  172.  3  Taunt  484.  422.  and  see  Cowp.  845.  4  Taunt.  881. 

*  2  Bar.  654.  and  see  Hal.  Costs.  482,  &c  '2  Wils.  37 1. 

4  Dnnif.  k  East,  371.  (b).   3  Taunt  492.  >>  4  Bur.  2060.  2  Blac.  Rep.  780. 

1  Chit  Rep.  44.  80.  *  Say.  Rep.  50.  169. 

•4  Taunt  19K 
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It  was  formerly  the  duty  of  attomies  to  appear  persoDally  |n  the 
King's  Bench,  on  or  before  the  fourteenth  day  of  MichaehnaM  tefn, 
and  the  seventh  day  of  every  other  term^ :  and  they  are  reqnireci, 
when  called  upon,  to  attend  ihe  court  on  motions*',  the  judges  on 
summonses,  and  the  master  on  appointments*^.  And  ea  every 
appointment  to  be  made  by  the  master,  the  party  on  whom  the  same 
shall  be  served,  shall  attend  such  appointment,  withoat  waiting  for  m 
second ;  or  in  de£iult  thereof,  the  master  shaU  proceed  ex^  parte  on 
the  first  appointment^^.  But  it  is  a  rule,  that  no  attorney,  or  other 
person,  shall  be  summoned  to  attend  any  justice  of  this  pourt,  nor  any 
matters  be  transacted  before  such  justice  at  bis  ohao^bers,  or  else- 
wh^e  out  of  court,  during  the  sitting  of  the  court  at  We$tmm9ier ; 
and  all  orders  and  other  transactions  so  to  be  made  by  such  justice 
shall  be  vacated*. 

When  writings  come  to  an  attorney's  hands,  in  the  way  of  bia 
business  as  an  attorney,  the  court  on  motion  will  make  a  rule  npoo 
him,  to  deliver  them  back  to  the  party',  on  payment  of  what  b  doe  to 
him<^;  and  particularly,  when  he  has  given  an  undertaking  to  re- 
deliver them^.  And  when  something  is  to  be  done,  for  which  a  aiaic- 
damu8  would  lie,  as  the  giving  up  of  court  rolls,  &c.  the  court  will 
entertain  a  summary  jurisdiction  over  an  attorney,  in  obliging  him  to 
deliver  them  up,  on  satisfaction  of  his  lien':  And  if  a  third  peraoa 
appear  td  be  interested  therein,  the  court  wiU  take  a  security,  finmt 
the  person  to  whom  they  are  delivered,  to  produce  them  on  demand, 
for  the  inspection  of  such  third  person^  But  in  general,  where 
writings  come  to  the  hands  of  an  attorney,  in  any  other  manner  than 
in  the  way  of  his  business  as  an  attorney^,  the  party  must  resort  to 
his  action  :  And  accordingly,  in  a  late  case',  the  court  refused  to  pro- 
ceed summarily  against  a  steward  who  was  an  attorney,  to  compel 
him  to  account  before  the  master,  for  receipts  and  payments  in  respect 


»  R.  M.  1654.  §  1.  R.  T.  U  Car.  II.  K.  B.  14  Car,  11.  K.B.  R.  H.  17  Geo.  II.  C.P. 

R.  M.  15  Eliz.  §  ].  R.  M.  1654.  J  1.  1^  £•  '  1  Salk.  87.  1  Chit.  Rep.  98. 

12  Jae,  I.  M.  R.  K  14  fie  15  Car.  II.  reg,  V  Say.  Rep.  125.  butsee  1  Sir.  547. 

2.  C.  P.  h  1  str.  621.  8  Mod.  339.  S.  C. 

^  R.  £.  1656.  R.  £.  u  Car.  II.  K.  B.  *3  Durof.  &  East,  275.  aod  see  2  Blac. 

«  R.  H.  15  Car.  II.  K.  B.  Rep.  912.  5  Taunt.  206.  6  Taunt  105. 

«  R.  H.  32  Geo.  III.  K.  B.  4  Durnf.  &  *  1  Salk,  87. 

But,  580.  -  16  East,  404.  2  Smith  Rep.  409.  a  C. 

f  R.  M.  11  Qeo.  I.  K.  B.  and  see  R.  T. 
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0f  ft  iBottgmg«d  esUlei  and  to  pay  the  balance  to  his  employer,  and 
deKTer  up  on  oath  all  deeds,  writings,  &c.  relative  to  the  estate; 
this  being  the  proper  subject  of  a  bill  in  equity,  and  not  a  case  tor  a 
WMmdamnUf  to  conipel  a  steward  of  a  manor  to  delirer  up  court  rolls, 
be.  So  the  court  will  not  compel  an  attorney,  upon  a  summary  ap- 
pfieation,  to  delrier  up,  on  payment  of  his  demand,  a  lease  put  into  his 
hands  for  the  purpose  of  making  an  assignment  of  it ;  there  bein^  no 
eaose  in  eonrt,  nor  any  criminal  conduct  imputed  to  him  in  respect  of 
it :  Nor  wiU  they  make  an  order  on  an  attorney,  to  deliver  up  a  deed, 
which  he  holds  as  psrty  and  trustee^.  And  where  an  attorney  had 
deeds,  &c.  in  his  custody  of  two  co-defendants,  the  court  of  Common 
Fleas  would  not  refer  it  to  the  protbonotary,  to  ascertain  which  of 
them  be  should  deliver  over  to  one  defendant,  on  his  paying  the 
attorney's  debt  and  oosts^. 

For  the  refcrmation  and  punishment  of  abuses  in  genera],  there  is 
an  old  rule  of  courf^,  which  has  however  fallen  into  disuse,  that  a 
jury  of  able  and  credible  officers,  clerks  and  attomies,  shall  be  im- 
psndkd  once  in  three  years,  and  sworn  to  inquire  ;  1.  Of  the  points 
usually  inquirable  by  the  writ,  viz.  falsities,  contempts,  misprisions, 
and  ounces  :  2.  Of  such  who  have  been  admitted  attornies  or  clerks, 
and  are  notoriously  unfit ;  their-  names  to  be  presentod  to  the  court, 
and  they  to  be  punislied  or  removed,  as  the  case  shall  require :  3  Of 
new  or  exacted  fees*,  and  of  those  that  have  taken  them,  under  what^ 
soever  pretence ;  and  to  prepare  and  present  a  table  of  the  due  and 
just  fees,  that  the  same  may  be  fixed  and  continue  in  every  office ; 
and  likewise  for  the  Marshalsea  and  Fleet  prisons :  And  that  some 
pefsons  be  enjoined  and  sworn  to  give  evidence,  uir.  some  clerks  of 
the  court,  and  somd  .attornies  in  every  county,  not  excluding 
others. 

Where  an  attorney  is  charged  by  affidavit  with  any  fraud  or  mal- 
practice in  hb  profession,  contrary  to  the  obvious  rules  of  justice  and 


•  8  East,  S37«  Dyer'i  charge  thereon. 

^  5  Tannt.  364.  *  Af  to  the  fees  of  attomies  and  officei%  of 

«  7  TaonL  391.  I  Moore,  99.  S.  C.  the  court,  see  R,  T.  35  H.  VI.  §  5,  6,  T,  8. 

'  R.  M.  1654.  §  3.  K.  B.  k  C.  P.  and  see  R.  M.  6  &  7  Elix.  R.  M.  15  Eltz.  R.  H.  14 

R.  S.  9  Ela.  C.  P.  which  cootaiut  the  writ  Joe.  I.  riy,  S.  R.  M«  17  Jac.  I.  C.  P. 
to  sanmioii  the  jary,  and  lord  chief  justice 
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common  honest j,  the  courts  on  motion  will  order  him  to  answer  the 
matters  of  the  affidaTit ;  and  in  general,  if  he  positively  deny  the 
malpractices  imputed  to  him,  they  will  dismiss  the  complaint ;  but 
otherwise  they  will  grant  an  attachment\  And  in  a  late  case,  where 
an  attorney,  required  to  answer  the  matters  of  an  affidaTit,  swore  in 
his  exculpation  to  an  incredible  story,  the  court  of  Kipg^s  Bench 
granted,  an  attachment  against  him,  though  he  positively  denied  the 
malpractices  with  which  he  was  charged^.  In  the  Common  Pleas,  if 
an  attorney  do  any  thing  wrong,  quatenus  an  attorney,  in  an  inferior 
court,  the  court  will  oblige  him  to  answer  the  complaint^ :  And  in 
general,  when  it  appears  that  an  attorney  has  been  fraudulently  ad- 
mitted**,  or  convicted  (after  his  admission,)  of  felony*,  or  other  offence 
which  renders  him  unfit  to  be  continued  an  attorney  V  or  of  knowingly 
suffering  his  name  to  be  made  use  of  by  an  unqualified  person^,  or 
has  acted  as  agent  for  such  person^,  or  otherwise  grossly  misbehaved 
himself*,  the  court  will  order  him  to  be  struck  off*  the  roll :  And  if  an 
attorney  practise,  after  he  has  been  convicted  of  forgery,  perjury, 
subornation  of  perjury,  or  common  barratry,  he  is  liable  to  be  trans- 
ported". But  striking  an  attorney  off  the  roll  is  not  always  under- 
stood to  be  a  perpetual  disability ;  for  the  court  have  in  some  in- 
stances permitted  him  to  be  restored,  considering  the  punishment  in 
the  light  of  a  suspension  only^ 

An  attorney  may  also  be  struck  off  the  roll  at  his  own  instancey  as 
for  the  purpose  of  being  called  to  the  bar,  &c. ;  and  if  be  be  after- 
wards desirous  of  being  restored,  he  must,  if  called,  to  the  biar,  first 
apply  to  the  inn  of  court  where  he  was  called,  to  be  disbarred* :  The 
mode  of  re-admitting  an  attorney,  who  has  been  struck  off  the  roU  at 
hb  own  instance,  is  pretty  much  the  same  with  that  of  re-adoutting 
him,  when  he  has  not  taken  out  his  certi^cate,  which  has  been  already 
treated  of".    In  general,  he  must  satisfy  the  court  that  he  ought  to 


•  1  Chit  Rep.  186.  and  tee  Bac.  Abr.  tit.         ^  Ante,  68. 

4Uarmy,  H.  Append.  Chap.  II.  (  13.  '  PotUr's  case,   H.  «6  Geo.  III.   K.  B. 

k  6  Duraf.  k,  East,  701.  PrkkUe's  case,  E.  87  Geo.  IIL  K.  B. 

•  S  Will.  389.  k  SUt  12  Geo.  I.  c.  39.  §  4. 

<2  Blac.  Rep.  991.  *  1  Blac.  Rep.  299.     The  like  waa  d 

•  Covp.  899.  by  the  coarty  in  Trin.  37  Geo.  III.  K.  B» 
'6  Baft,  148.  •Don;.  114. 
9  wf  nH^  €7, 8.  >  AhU,  79,  3. 
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k  restored* ;  and)  on  one  oocasioD^  they  required  the  like  notice  to 
be  stuck  up,  and  entered  at  the  judges*  chambers,  as  upon  an  original 
admission.  The  court  will  also  make  him  consent  to  take  no  advaur 
tMge  of  bis  privilege,  in  any  action  then  depending^.  But  the  statute 
37  Geo.  III.  c.  90.  §  31.  being  confined  to  attornies  who  have 
neglected  to  take  out  their  certificates,  does  not  apply  to  those  who 
have  been  struck  oflTthe  roll  at  their  own  instance ;  and  of  course,  the 
latter  may  be  re-admitted,  without  paying  any  fini^  or  arrears  of  duty"^. 


In  the  King^s  Bench,  the  attachment  of  privilege,  at  (he  suit  of  an 
attorney,  b  in  nature  of  a  latitaV :  therefore,  in  replying  it  to  a  plea 
of  the  statute  of  limitations,  the  plaintiff  must  set  forth  the  continu- 
ances^  And  an  attachment  of  privilege  is  not  a  continuance  of  a  bill 
of  Middlesex,  so  as  to  avoid  the  statute  of  limitations'.  In  the 
King's  Bench,  it  is  a  rule,  that^'  every  attorney  shall  leave  ttprm^ 
^  cip^  with  the  signer  of  the  writs,  containing  the  defendants* 
names,  not  exceeding  Jour  in  each  writ,  with  the  return,  and  day 
of  signing  such  writ,  and  the  agent^s  or  attorney's  name  who  sued 
^  out  the  same  :  and  that  all  such  prmcipea  shall  be  entered  on.  the 
^  roll,  where  the  prwcipes  of  latitats,  and  all  other  writs  issuing  out 
*^  of  this  court,  are  entered  ;  and  the  officer  that  sighs  the  writs  in 
'^  this  court,  shall  not  sign  such  attachment,  till  a  prwcipe  be  left 
**  with  him  for  that  purpose'."  But  when  an  attorney  sues  by  attach- 
ment of  privilege,*his  name  need  not  be  indorsed  on  the  writ :  for  the 
2  Geo.  II.  c.  23.  §  22.  which  requires  the  name  of  the  plaintiff's 
attorney  to  be  indorsed  on  the  writ,  only  extends  to  cases  where  the 
attorney  aoes  for  another  person^.  And  an  attorney,  plaintiflT,  may 
soebj  common  process,  and  indorse  his  own  name  on  the  copy  as  the 
attorney,  and  may  afterwards  declare  by  another  attorney'.     If  an 


u 


*ExpvU  Sat^idge,  T.  23  Geo.  HI.  v3  Diirof.  &  East,  662.  but  ice  Willes, 

X.  B.  239;  fa.  J    And  for  the  entry  of  an  attach- 

^ExpmU  Vaugkattf  E.  45  Geo.  III.  K.  B.  ment  of  privilege  on  the  roll,  to  save  the 

4^.78.  ftatote,  in  K.  B.  see  Append.  Chap.  Xlil. 

•  Doog.  1 14.  Barnes,  42.  §  9. 

'SBanu  h  AkI.  315.  (a.J  ^  Append.  Chap.  Xill.  §  3.  5. 

•  1  Sliov.  367.  and  aee  Append.  Chap.  ^  R.  H.  20  Geo.  II.  K.  B. 
Zni.  (  4.  6L  8.  ^4  Daruf.  &  East,  275. 

'Outb,  S4i,  i  Sbow,  16S,3.  8  Salk.  420.  '  7  Docnf.  &  East,  35. 
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attorney  sae  by  atUchment  of  privilege,  for  words  spoken  in  fFa2e«, 
and  the  venue  be  laid  there,  and  the  plaintiff  do  not  recover  a  verdict 
for  ten  pounds,  it  may  be  suggested 'on  the  roll,  that  the  defendant 
was  resident  in  FFofet,  &c.  in  order  to  entitle  the  defendant  to  enter 
a  nonsuit,  under  the  statute  19  (3eo.  III.  c.  51.* :  But  if  the  venue 
Ind  been  laid  in  Mtddleiex,  it  might  have  made  a  diflferenee^. 

In  the  Common  Pleas,  an  attadiment  of  privilege  is  in  nature  of 
an  original  writ** ;  and  must  have^^een  days  between  the  teHe  and 
return :  and  when  replied  to  a  plea  of  the  statute  of  limitations,  it  is 
sufficient  to  shew  the  tetie  of  it,  without  the  continuances*^.  It  is  a 
rule  in  this  court*^,  that  **  no  attorney  shall  sue  out  an  attachment  of 
privilege  at  his  own  suit,  nor  shall  the  same  be  sealed,  unless  it  be 
first  stamped  or  signed  by  the  clerk  of  the  warrants  or  his  deputy,* 
for  which  no  fee  is  to  be  paid,  to  the  intent  to  shew  that  such  person 
is  an  attorney  of  this  court,  duly  entered  and  continued  on  the  roll  of 
attomies.**  And  there  is  another  rule^,  similar  to  that  in  the  KJng's 
Bench,  that  **  every  attorney,  who  shall  sue  out  a  writ  of  privil^;e 
against  any  defendant,  shall  leave  a  prmdpe^  at  the  prothonotaries* 
office,  with  the  defendants'  names,,  not  exceeding  four  in  the  whole, 
and  the  return  day  thereto,  and  the  day  of  signing  the  same,  together 
with  the  agent's  or  attorney's  name  viho  sues  out  tlie  same ;  and  that 
such  prmcipe  shall  be  entered  by  the  prothonotaries  upon  a  remem- 
brance roll,  in  their  respective  offices,  to  be  kept  for  that  purpose, 
without  fee  or  reward ;  and  that  the  prothonotaries  do  not  sign  any 
attachment  of  privilege,  without  such  prmcipe  be  left  in  the  office,  at 
the  time  of  signing  thereof."  The  practice  therefore,  as  governed  by 
these  rules,  is  to  take  the  prmcipe  and  writ  to  the  prothonotaries' 
•clerk,  who  will  sign  the  writ  graiisj  keeping  the  prmcipe ;  after 
which  the  writ  is  marked  by  the  clerk  of  the  warrants,  and  then 
sealed. 

An  attorney  was  formerly  permitted  to  hold  the  defendant  to 
special  bail,  upon  an  attachment  of  privilege,  for  fees  or  disburse* 
jnents,  however  trifling'.     But  now,  since  the  statutes  for  preventing 

•£  Dumr.  &  East,  500.  «  R.  H.  11  Oea  II.  reg.  8.  C.  P.  8  BUc. 

^  Append.  Chap.  XIII.  %  12.  Rep.  919. 

^  1  Wilt.  167.  'Append.  Chap.  XllL  %  11. 

^  R.  T.  9  W.  lit.  C.  P.  and  see  R.T.  29  f  R.  M.  1654.  %  9.  K.  B.  R.  M.  1654.  § 

^fyh  II«  r^.  9.  C.  P.  18.  C.  P.  Gilb.  K.  B.  846.  GUU  C.  P.  S€. 
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liriTolotts  and  TexatioiiB  arrests,  the  defodant  cannot  be  arrested  and 
hoMen  to  special  bail,  upon  an  attachment  of  privilege,  or  any  other 
process,  unless  the  cause  of  action  amount  to  fifteen,  pounds  or 
upwards.  Where  it  is  under  that  amount,  the  defendant  must  be 
served  with  a  copy  of  the  process,  and  notice  to  appear,  as  in  other 


In  the  King^s  Bench,  the  time  allowed  for  dedaring  upon  ai»  at- 
tachment of  privilege,  is  the  same  as  upon  a  bill  of  Middlesex  or 
laiUaij  &c.  And  if  an  attorney  sue  out  an  attachment  of  privilege, 
tod  deliver  or  file  his'  declaration^  and  g^ve  notice  thereof,  four  days- 
exdosive  before  the  end  of  the  term  wherein  the  attachment  is  re- 
tamable,  the  defendant  must  plead  as  of  that  term;  the  plaintiff 
having  entered  a  rule  to*plead,  and  demanded  a  plea  :  but  if  be  do 
act  declare  within  that  time,  the  defendant  may  imparl  to  the  next 
torm ;  and  if  he  do  not  declare  before  the  essoin  day,  the  defendant 
will  have  an  imparlance  to  the  term  following^.  In  the  Common 
Pleas,  if  the  attachment  of  privilege  require  only  a  common  ap- 
pearance, it  must  be  entered  with  the  prothonotaries ;  and  if  it  require 
special  bail,  the  dei^  of  the  dockets  prepares  the  bail-piece%  and 
attends  the  court  or  a  judge  when  the  recognizance  is  entered  into^ 
and  the  bail  justify,  or  fresh  bail  is  added,  in  the  same  manner  as  the 
fihcer  does  in  other  cases'*.  In  the  Exchequer,  the  dedaratioo,  at 
the  suit  of  an  attorney  or  side  clerk,  begins  by  stating  the  cha- 
racter in  which  he  sues ;  and  omits  the  quo  miitii*  clause,  in  the  con* 
dosion*. 

la  proceeding  against  attomies,  the  biUj  whichis  the  foundation  of 
the  acdon,  is  a  complaint  in  writings  describing  the  defendant  as 
being  fre$eHt  in  couriU  and  generally  concludes  with  a  prayer  of 
relief,  though  the  declaration  upon  the  bill  is  not  demurrable  for 
want  of  it^.  In  the  Ring^s  Bench,  the  bill  against  an  attorney  could 
formerly  have  been  filed  in  term  time  only,  iedenie  curid,  and  ho 


»  For  the  begiooiDg  of  a  dechiralioo,  at         '  Imp.  C.  P.  6  Ed.  p.  514, 15. 
Ike  »it  of  an  attorney,  in  K.  B.  fee  Append.  «  Append.  Cbap.  XIII.  $  1 8. 

Cbtpw  XIII.  §  10.  In  C.V.kL^  15.  '  1  Saund.  8S.  208. 8  Saood.  415.  and  see 

^  a.  M.  5  Ann.  3.  e.  K.  B.  GUb.  K.  B.  Append.  Cbap.  XUL  (  19,  S0» 
3i$.  CAodr.847. 

<Append.Cbap.  XIII.  §14. 
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ID  yacation*.  Bat  now  it  may  be  filed  in'Yacation,  as  well  as  in  term 
time** :  And  where  the  cause  of  action  arises  after  term,  there  sboald 
be  a  special  memorandum^  statirtg^  the  day  of  brintpng  the  bill  into 
the  office  of  the  clerk  of  the  declarations^.  If  a  bill  however,  filed 
against  an  attorney  of  that  court  in  vacation,  be  entitled  of  the  pre- 
ceding term,  and  the  defendant  plead  the  statute  of  limitations,  he 
may  shew  when  it  was  in  fact  filed**.  The  filing  of  a  bill  is  c6n- 
sider^d  as  the  commencement  of  an  actibn  against  an  attorney, 
without  notice  being  served  upon  him.  And  where,  in  an  action 
against  an  attorney  for  goods  sold,  the  plaintiff  proved  that  he  filed 
his  bill  at  a  certain  time  in  the  forenoon,  and  the  defendant  gave  in 
evidence  a  receipt  for  the  sum  demanded,  d&ted  the  same  day  ;  the 
judge  at  fim  prius  held  that  this  was  no  answer  to  the  action,  without 
proof  that  the  payment  was  made  before  the  filing  of  the  bill'. 
Where  the  bill  against  an  attorney  was  entitled  of  the  term  ge- 
nerally, being  before  the  cansc  of  action  accrued,  the  court  of  King's 
Bench  on  motion  allowed  it  to  be  amended,  after  a  writ  of  error 
brought,  by  inserting  a  special  memorandum  of  the  day  of  filing  the 
same;  and  gave  the  plaintiff  leave  to  carry  in  a  new  roll,  agreeable 
to  the  amended  bill,  and  to  make  the  transcript  conformable  to  such 
new  roll,  on  payment  of  costs^  But  such  an  amendment  cannot  be 
made,  after  the  proceedings  are  entered  on  record,  without  leave  of 
the  court*:  And,  in  a  late  case,  they  gave  the  defendant  leave  to  plead 
de  novo,  upon  terms^. 


In  the  King's  Bench,  it  is  usual  in  practice  to  file  the  bill,  on  four- 
penny  stamped  parchment,  with  the  clerk  of  the  declarations*,  in  the 
King's  Bench  ofiice ;  and  to  deliver  a  copy  of  it,  on  ybvr-penny 
stamped  paper,  to  the  defendant,  or  his  known  agent'',  with  notice 


•  2  Sftlk.  544.  12  Mod.  163.  Oilb.  K.  B. 
346. 

^  PoQg.  313.  i>i»  administrator  T.  fVheat, 
M.  23  Geo.  111.  K.  B.  5  Dumf.  &  East,  173. 
and  see  8  Darof.  ^  East,  643, 4.  2  H.  Blac. 
608.  1  Taant.  126.  2  Saund.  1.  (1.) 

« 5  Dnrnf.  tc  East,  325.  Append.  Chap. 

Xni.  i  21. 
<  Peake'i  Caa.  iVi.  Pn.  209. 
«3Cafnph.  331. 
1 7  Durnf.  &  Ratt,  474. 
f  /i  iiidL  but  see  I  Maale  &  SeL  232. 


^  1  Obit.  Rep.  45. 

>  This  officer  is  appointed  to  receire  and 
make  an  entry  of  declarations  and  bills  filed 
in  this*coart ;  to  deliver  oat  the  former,  and 
to  file  and  Iceep  the  latter ;  for  which  he  ts 
entitled  to  a  fee  of  two  shillings  per  term, 
from  every  attorney.  R.  M.  15  CSsr.  IL  ftg. 
3.  R.  E.  19  Car,  II.  K.  B. 

^  Imp.  K.  B.  516.  But  sncb  agent  is  not 
boood  to  accept  it,  Prr  Gtr»  £.  39  Geo.  111. 
K.B. 
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thereon  to  plead  in  your  days*;  which  notice  has  been  deemed  suf- 
ficient, though  he  reside  more  than  twenty  miles  from  London^ :  Or 
if  the  defendant's  name  and  place  of  abode  be  not  entered  in  the 
master's  book  kepi  for  that  purpose,  a  copy  of  the  bill  may  be 
stuck  up  in  the  office;  although  his  name  and  place  of  abode  be 
entered  in  the  book  containing  a  list  of  certificates^.  And  if  the  bill 
be  filed,  and  a  copy  thereof  delivered,  /our  days  exclusive  before  the 
end  of  the  term,  including  Sundayt  the  defendant  must  plead  as  of 
that  term ;  the  plaintiff  having  entered  a  rule  to  plead,  and  demanded 
a  plea :  But  if  the  bill  be  not  filed,  and  copy  delivered,  within  that 
time,  the  defendant  is  entitled  to  an  imparlance'' :  And  where  the 
defendant  was  served  with  a  copy  of  the  bill,  before  the  bill  itself  was 
filed,  the  proceedings  were  set  aside  for  irregularity*.  The  bill  and 
copy  are  required,  by  the  general  stamp  acts',  to  be  written  in  the 
atnoi  and  accustomed  manner:  And  therefore  the  copy  of  a  bill 
filed  against  an  attorney,  partly  printed  and  partly  written,  on  one 
sheet  of  paper,  stamped  with  a  ybur-penny  stamp,  which  contained 
several  printed  counts,  two  of  them  being  struck  out,  and  was  other- 
wise obliterated,  and  exceeded  seventeen  common  law  folios,  was  held 
to  be  irregular ;  and  it  appearing  that  the  bill  was  framed  in  the 
same  manner,  Vfith  the  same  obliterations,  the  court  set  aside  the 
proceedings  altogether^.  The  rest  of  the  proceedings,  by  and  against 
attomies  of  the  King's  Bench,  are  the  same  as  in  other  cases. 

In  the  Common  Pleas,  a  bill  may  it  seems  be  filed  against  an 
attorney,  to  avoid  the  statute  of  limitations,  in  vocatton,  as  well  as 
m  term  tim^.  But  it  cannot  be  filed  against  the  warden  of  the 
I^leetf  in  vacation'.  And  when  a  bill  is  filed  against  an  attorney,  if 
the  defendant  do  not,  on  being  publicly  called  into  court,  appear 
thereto,  judgment  is  given  against  him,  that  he  stand  forejudged 
from  exerdsing  his  office  of  attorney,  for  his  contumacy'' :  upon  which 


»  Append.  JddemL  p.  764.  Geo,  III.  a.  1 84.  Sehed.  Part  II.  in  princ^, 

^  5  Durnf.  Is  East,  369.  ff  1  Maule  &  Sel.  709. 

•  ■     ■      ».  Bmgk,  out,  &c.  T.  4*2  Oea  **  i4«i*.  W.    6  Taunt.  347,   8.   355.   2 
UL  K.  B.  Marth.  50.  52.  56,  S.  C. 

'  R.  M.  5  Am.  3.  c  K.  B.  Gilb.  K.  B.  346.  <  6  taunt  347. 352. 8  Marsh.  49. 54.  S.  C. 

•  Cw«lflUt  T.  BdmmiU,  B.  40  Geo.  III.  ^  For  tbe/orm  of  the  entry  of  tbii  jodg- 
^  B.  meat,  ice  Append.  Chap.  XIII.  }  86. 

!  4S  Qm.  UL  c  149.  AML  Part  II.  55 
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be  18  strook  off  the  roll  of  attoniiea  ;  Mid  heiag  do  longer  eotided  to 
bis  prinlege,  be  may  be  proceeded  against  as  a  eommon  persoo. 
Formerly,  no  bill  oould  baye  been  filed  against  an  attorney  or  officer 
et  the  Common  Pleas,  to  be  called  in  court,  in  order  to  a  forejudger, 
until  the  bill  was  actually  entered  upon  record,  and  a  number  roll  put 
tbereon\  This  rule  however  appears  to  be  disused'' :  and  at  present, 
the  practice  is  to  prepare  a  bill^  against  the  defendant,  which  is  en- 
grossed on  four  penny  stamped  parchment,  and  delivered  to  one  of 
the  criers,  by  whom  the  defendant  is  to  be  thriee  called  in  open  court, 
with  an  intimation  that  be  will  be  forejudged,  if  be  do  not  appear ; 
after  which,  the  bill  is  entered  with  the  protbonotaries :  and  a  rale 
heing  given  thereon  by  the  secondaries,  for  the  defendant's  appear- 
ance,  the  bill  should  be  filed  in  the  protbonotaries'  ofiice  till  the  rale 
is  out,  and  afterwards  with  the  cu$to8  bremwn'^.  And  it  is  a  rule, 
that  '*  where  any  bill  shall  be  filed  against  an  attorney  of  this  court, 
no  forejudger  shall  be  entered  against  him  upon  such  bill,  for  want 
of  appearance,  if  the  action  be  laid  in  London  or  Middlesex^  and 
such  attorney  reside  within  twenty  miles  of  London,  until  four  days 
after  notice  in  writing,  of  filing  such  bill,  be  given  to  such  attorney 
or  bis  agent,  or  left  at  his  usual  place  of  abode,  and  a  rule  given  for 
Buch  appearance ;  and  if  such  attorney  reside  above  twenty  miles  from 
Xofidon,  or  the  action  be  laid  in  any  other  county  than  London  or 
MiddhseXf  then  no  forejudger  shall  be  entered,  till  eight  days,  after 
such  notice  shall  be  given,  in  such  manoer  as  aforesaid,  and  a  rule  to 
appear  as  aforesaid :  the  said  days  to  be  exclusive  of  the  day  of 
giving  such  notice*."  The  notice  of  filing  the  bill  ought  to  be  given 
ybiir  days  exclusive  before  the  end  of  the  term,  or  the  defendant  will 
be  entitled  to  an  imparlance,  and  need  not  plead  till  the  first  four 
days  of  the  next  term^. 

If  the  defendant  do  not  appear  in  due  time,  the  proceedings  are 
entered  on  a  roll,  which  is  obtained  from  the  protbonotaries,  and  their 
clerk  will  sign  the  judgment  of  forejudger,  on  an  incipitur,  stamped 
vrith  a  ten  shilling  stamp.    The  roll  is  then  taken  to  the  clerk  of  the 


»  R.  T.  SI  Cor,  IL  rtg,  S.  C.  P.  the  farm  of  notice  of  a  bill  filed  against  an 

^  Imp.  C.  P.  6  Ed.  p.  530.  attorney,  see  R.  T.  13  Geo.  II.  reg,  3.  C.  P* 

«  Append.  Chap.  XIII.  $  23.  Append.  Chap.  XI II.  §  85. 

'  Ca&  Pr^  C  P.  4.  '  Morgan  o.  BeUt,  one,  ice  T.  S3  G«(^ 

f  R.  H.  11  Geo.  IL  ng.  3.  C.  P.  And  for  III.  C.  P^  Imp.  C.  P.  6  Ed.  p.  51S.- 
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warrants,  ^ho  will  strike  the  defandaBt  off  the  roll  of  attoroies ;  after 
which  be  may  be  proceeded  against  by  the  plaintiff,  or  any  one  else", 
as  a  common  persoD  :  and  he  cannot  be  restored,  unless  he  pay  the 
debt  and  costs.  But  when  he  has  made  satisfaction  to  the  plaintiff, 
be  may  obtain  a  rule  of  court  in  term  time,  or  judge^s  summons  in 
Tacation,  to  shew  cause  why  he  should  not  be  restored  ;  and  if  it 
appear  that  the  plaintiff  has  been  satisfied,  a  rule  or  order  will  be 
made,  for  the  clerk  of  the  warrants  to  restore  him**.  If  the  defendant 
appear,  on  being  called  in  court,  he  enters  his  appearance  with  the 
prDthonotaries ;  and  the  proceedings  against  him  are  the  same  as  in 
common  ca8es^ 

In  the  Exchequer,  the  bill  against  an  attorney  or  side  clerk,  begins 
bj  stating  the  character  in  which  he  is  sued"^ ;  and  the  proceedings 
(hereon  are  similar  to  those  against  an  attorney  of  the  King^s  Bench. 


As  between  attorney  and  client,  the  remedy  given  by  law  to  an 
attorney,  for  recoyery  of  his  bill  of  costs,  is  an  action  of  assump* 
tit.  But,  by  the  statute  3  Jac.  I.  c.  7.  §  1.  ^*  all  attornies  and  so- 
*'  lieitors  shall  give  a  true  bill  unto  their  masters  or  clients^  or  their 
''  assigns,  of  all  charges  concerning  the  suits  which  they  have  for 
''  them,  subscribed  with  their  hands  and  names,  before  such  time  as 
they,  or  any  of  them,  shall  charge  their  clients  with  any  the  same 
fees  or  charges/*  Upon  this  statute  it  was  a  good  plea,  to  an  action 
brought  by  an  attorney  for  his  fees,  that  no  bill  had  been  delivered 
to  the  defendant^;  or  the  statute  might  have  been  given  in  evidence, 
on  nan  a$8umpHl^,  But  if  an  attorney  had  delivered  his  bill  to  the 
defendant,  after  the  arrest  and  before  the  bill  filed,  it  was  well 
enough'' :  and  this  statute  did  not  extend  to  attornies  in   inferior 


*  Barnes,  43.  f  3  Keb.  118.  514.    T.  Buftsi.  2^^   S 
^  Imp.  C.  P.  6  E(t  p.  523.  Salk.  19.  S.  C.  but  see  Carlb.  57.  1  Show 

*  For  tbe   hegitmlng   of  a    declaration  48.  Comb.  126.  S.  C. 

aiaiiist  an  attorney*  after  appearance,  by  1 1  Sbow.  338.  Bnl.  Ai.  Pri  145. 

<itf  in  C.  P.  see  Append.  Chap.  XUI.  f  37.  1"  1  Lit.  P.  R.  145.  but  see  1  Sir.  633. 

*  Append.  Chap.  XIU.  {  28,  9,  Cas.  Pr.  C.  P.  87.  S.  C. 

*  Cm,  Car.  159,  60. 
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courts,  but  only  to  those  in  the  courts  at  Wettmingtef*. '  It  shonU 
also  seeiDy  that  an  attorney's  bill  could  not  have  been  taxed,  unless 
an  action  was  depending  thereon^,  nor  without  bringing  the  amount 
of  itintocourt^ 

.    To  remedy  these  manifold  incbnTeniences,  it  was  enacted,  by  the 
statute  2  Geo.  II.  c.  23.  §  23.  (made  perpetual  by  the  30  Oeo.  II. 
c.  19.  §  75.)  that  *^  no  attorney  of  his  majesty's  court  of  King's 
**  Bench,  Common  Pleas,  or  Exchequer,  or  dutchy  of  Lanccuiery  or 
'^  of  any  of  his  majesty's  courts  of  Great  Sessions  in  Walet^  or  any 
^^  ofthie  courts  of  the  counties  palatine  of  CheBter,  Lancastery  wad 
*^  Durham^  or  any  other  court  of  record  in  that  part  of  Great  BrV' 
*^  tain  called  England^  wherein  attornies  have  been  accustomably 
^*  admitted  and  sworn ;    nor  any  solicitor  in   any  court  of  equity, 
.''  either  in  his  majesty's  high  court  of  Chancery,  court  of  equity  in 
''  the  Exchequer  Chamber,  court  of  the  dutchy  chamber  of  Lancaster 
"  at   Weatminsterj  or  courts  of  the  counties  palatine  of  Chester^ 
'^  Lancaster,  or  Durham^  or  of  the  Great  Sessions  in  Wale9j  or  in 
*^  any  other  inferior  court  of  equity,  in  that  part  of  Great  Britain 
**  called    England^    shall   commence   or    maintain    any   action  or 
**  suit,  for  the  recovery  of  any  fees,  charges  or  disbursements,  at 
.  **  law  or  in  equity,  until  the   expiration   of  one   month   or  more, 
*^  after    such    attorney    or    solicitor   respectively    shall    have  de« 
*^  Jtvered  unto  the  party  or  parties  to  be  charged  therewith,  or  left 
'^  for  him  her  or  them,  at  his  her  or  their  dwelling  house  or  last 
*^  place  of  abode,  a  bill  of  such  fees,  charges  and  disbursements^, 
*^  written  in  a  common  legible  hand,  and  in  the  English  tongue,  ex- 
'^  cept  law  terms  and  names  of  writs,  and  in  words  at  length,  except 
**  times  and  sums ;  which  bill  shall  be  subscribed  with  the  proper 
**  hand  of  such  attorney  or  solicitor  respectively. 

<^  And  upon  application  of  the  party  or  parties  chargeable  by  such 
<<  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the 
<<  Lord  High  Chancellor  or  Master  of  the  Rolls,  or  unto  any  of  tiie 
**  courts  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said  courts 
^  respectively,  in  which  the  business  contained  in  such  bill,  or  the 


»Carth.  147.    1  Show.  96.  1  Salk.  86.  «SVez.  451,3, 

S.  C.  *  '  Barnes,  243.  Id.  129. 

»  1  Salk.  332.  ' 
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^  greatest  part  thereof  id  amount  or  value,  shall  have  been  traos- 
^  acted* ;  and  upon  the  sulmission  of  the  said  party  .or  parties,  or 
*^  saeh  other  person  authorized  as  aforesaid,  to  pay  the  whole  sum 
^  that  upon  taxation  of  the  said  bill  shall  appear  to  be  due  to  the 
*^  said  attorney  or  solicitor  respectively  ;  it  shall  and  may  be  lawful 
'^  tor  the  said  Lord  High  Chancellor,  Master  of  the  Rolls,  or  any  of 
^  the  courts  aforesaid,  or  for  any  judge  or  baron  of  any  of  the  said 
**  courts  respectively,  and  they  are  thereby  required,  to  refer  the  said 
^  bill,  and  the  said  attorney's  or  solicitor's  demand  thereupon,  al* 
**  though  no  action  or  suit  shall  be  then  depending  in  such  court, 
'^  touching  the  same,  to  be  taxed  and  settled  by  the  proper  officer  of 
^'  such  court,  without  any.  money  being  brought  into  the  said  court 
**  for  that  purpose :  and  if  the  said  attorney  or  solicitor,  or  the  party 
"  or  parties  chargeable  by  such  bill  respectively,  having  due  notice^ 
**  shall  refuse  or  neglect  to  attend  such  taxation,,  the  said  officer  may 
^  proceed  to  tax  the  said  bill  ex  parte ;  pending  which  reference  and 
*'  taxation,  no  action  shall  be  commenced  or  prosecuted,  touching  the 
'^  said  demand. 

*^  And  upon  the  taxation  and  settlement  of  such  bill  and  demand, 
^  tbe  said  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or 
^  solicitor  respectively,  or  to  any  person  by  him  authorized  to  receive 
*'  the  same,  that  shall  be  present  at  the  said  taxation,  or  otherwise 
unto  such  other  person  cr  persons,  or  in  such  manner,  as  the  re- 
spective courts  aforesaid  shall  direct,  the  whole  sum  that  shall  be 
^  found  to  be  or  remain  due  thereon  ;  which  payment  shall  be  a  full 
**  discharge  of  the  said  bill  and  demand :  and  in  default  thereof, 
''the  said  {tarty  or.  parties  shall  be  liable  to  an  attachment  or  pro- 
^  cess  of  contempt,  or  to  such  other  proceedings,  at  the  election  of 
**  the  said  attorney  or  solicitor,  as  such  party  or  parties  was  or  were 
^  before  liable  unto. 

''  And  if  upon  the  said  taxation  and  settlentient,  it  shall  be  found 
**  that  such  attorney  or  solicitor  shall  happen  to  have  been  over-paid, 
''  then  the  said  attorney  or  solicitor  respectively  shall  forthwith  refund, 
^  and  pay  unto  the  party  or  parties  entitled  thereunto,  or  to  any  per- 


il 


»  1  SalL  89.  but  see  2  Barnard.  K.  B.  182.  Barnes,  122« 
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If  the  whole  bill  be  for  e(mi>eyancmg%  it  cannot  be  taxed.  Bot 
if  any  part  of  an  attorney's  biH,  wbieh  has  been  delirered,  be  for 
bttflineaa  done  in  court,  the  bill  mast  be  deliyered  a  month  before  the 
action  is  broaght,  otherwise  (be  plaintiff  cannot  recover'^.  And  a 
marrami  of  aUomejf^y  or  dedimus  poteHaiem^  charged  in  an  at- 
torney's billy  is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for 
taxation ;  though,  with  this  exception,  it  be  entirely  for  couTeyancing. 
It  has  been  made  a  question,  whether  an  attorney  may  reooTer  for 
cfaaiges  or  disbursements  not  taxable,  when  part  of  his  demand  is 
hr  bnsifless  done  in  court ;  and  the  distinction  that  has  been  taken  is, 
that  he  may,  where  he  has  delivered  no  bill  at  all,  bat  that  where  he 
has  delivered  a  bill  irregularly,  he  cannot*.  And  accordingly,  in  a 
late  caae^,  an  attorney  not  having  delivered  any  bill  to  his  client  before 
action  brooj^t,  but  having  afterwards  ddivered  a  bill  of  particulars 
uniter  a  judge's  order,  was  held  to  be  entitled  to  recover  charges  far 
money  paid  for  his  client's  use,  having  no  reference  to  his  business  of 
an  attorney,  although  other  Uenm  in  the  bill  of  particulars  were  tax« 
able.  Where  an  attorney  had  paid  money,  in  consequence  of  his 
undertaking  to  pay  the  debt  and  costs ;  this  was  holden  not  to  be  a 
di$lnur9ement  by  him  as  an  attorney,  within  the  meaning  of  the 
statute*. 

An  attorney  having  delivered  two  separate  bills,  one  of  which  vras 
for  fees  and  disbursements  in  causes,  and  the  other  for  making  con* 
veyances,  a  rule  was  made,  in  the  King's  Bench,  for  taxing  bnth^ 
And  so,  where  it  was  moved  thtt  the  master  might  be  directed  to 
tax  those  articles  in  an  attorney's  bill,  which  related  to  conveyancing 
and  parliamentary  business,  the  rest  being  for  management  of  causes 
in  the  court  of  King's  Bench,  Lord  Maniffield  said,  ^'  there  was  no 
doubt  but  the  master  might  tax  the  Whole ;  that  he  recollected  a  ease, 
where  the  fees  paid  to  a  proCtor,  for  bunness  done  in  the  ecelesnisti- 
cal  court,  made  part  of  the  bill ;  and  it  was  determined,  that  as  the 
whole  bin  had  been  referred  to  the  master,  he  might  tax  that  part  of 


»  M.  IS  0«o.  U.  AnwL  K.  B.  Barnef,  ^  I  New  Rep.  C.  P.  266. 

J41,  9.  C.  P«  and  tee  BuL  Ni.  Pri.  145.  *  1  Campb.  439.  and  set  Uie  cami  Uiere 

^  6  Dornf.  k,  Bast,  645.  and  tee  Peake't  cited. 
Cts^Ni.  Pri.  108.  3  £sp.  Itop.  149.  3  B6i.  Ml  East,  385. 
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attorney  sue  by  att$chineiit  of  privilege,  for  words  spoken  in  Waki^ 
and  the  yenue  be  laid  there,  and  the  plaintiff  do  not  recover  a  verdict 
for  ten  pounds,  it  may  be  suggested  ^on  the  roll,  that  the  defendant 
was  resident  in  WaleSj  &c.  in  order  to  entitle  the  defendant  to  enter 
a  nonsuit,  under  the  statute  18  Geo.  Ill,  c.  51/ :  But  if  the  venue 
had  been  laid  in  M%ddle%eXj  it  might  have  made  a  diflferenoe^. 


In  the  Common  Heas,  WEt  attachment  of  privilege  is  in  nature  of 
an  original  writ^  ;  and  must  have^^een  days  between  the  ieMte  and 
return :  and  when  replied  to  a  plea  of  the  statute  of  limitations,  it  is 
sufficient  to  shew  the  te$te  of  it,  without  the  continuances^.     It  is  a 
rule  in  this  oourt^,  that  ^^  no  attorney  shall  sue  out  an  attachment  of 
privilege  at  his  own  suit,  nor  shall  the  same  be  sealed,  unless  it  be 
first  stamped  or  signed  by  the  clerk  of  the  warrants  or  his  deputy,* 
for  which  no  fee  is  to  be  paid,  to  the  intent  to  shew  that  such  person 
is  an  attorney  of  this  court,  duly  entered  and  continued  on  the  roll  of 
attornies.'*    And  there  is  another  rule^,  similar  to  that  in  the  King's 
Bench,  that  *'  every  attorney,  who  shall  sue  out  a  writ  of  privilege 
against  any  defendant,  shall  leave  a  prwcipe^  at  the  prothonotaries* 
office,  with  the  defendants*  names,,  not  exceeding  four  in  the  wrhole^ 
and  the  return  day  thereto,  and  the  day  of  signing  the  same,  together 
with  the*  agent's  or  attorney's  name  who  sues  out  the  same ;   and  that 
such  pracipe  shall  be  entered  by  the  prothonotaries  upon  a  remem- 
brance roll,  in  their  respective  offices,  to  be  kept  for  that  purpose, 
without  fee  or  reward ;  and  that  the  prothonotaries  do  not  sign  any 
attachment  of  privilege,  without  such  prsBcipe  be  left  in  the  office,  at 
the  time  of  signing  thereof."     The  practice  therefore,  as  governed  by 
these  rules,  is  to  take  the  prmcipe  and  writ  to  the  prothonotaries' 
•clerk,  who  will  sign  the  writ  gratisj  keeping  the  praecipe ;    after 
which  the  writ  is  marked  by  the  clerk  of  the  warrants,  and  then 
aeaieci. 

An  attorney  was  formerly  permitted  to  hold  the  defendant  to 
special  bail,  upon  an  attachment  of  privilege,  for  fees  or  disburse^ 
ments,  however  triflings.     But  now,  since  the  statutes  for  preventing 

•  j6  Dumf.  &  East,  500.  •  R.  H.  11  Geo,  II.  reg,  2.  C.  P.  2  BUc. 

^  Append.  Cbap.  XIII.  §  12.  Rep.  919. 

«  1  Wilt.  167.  f  Append.  Chap.  XIII.  ^  11. 

-*  R.  T.  9  W.  lit.  C.  P.  and  see  R.T.  29  »  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654.  § 

^ifl=.  lU  «f.  3.  C.  P.  12.  C.  P.  Gilb,  K.  B,  «46.  Gilb*  C.  P.  3^. 
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fnTolous  and  Texatious  arrests,  the  defindant  cannot  be  arrested  and 
hoidea  to  special  bail,  upon  an  attachment  of  privile^,  or  any  other 
process,  unless  the  cause  of  action  amount  to  fifteen,  pounds  or 
upwards.  Where  it  is  under  that  amount,  the  defendant  must  be 
served  with  a  copy  of  the  process,  and  notice  to  appear,  as  in  other 


In  the  King's  Bench,  the  time  allowed  for  dedaring  upon  hd  at- 
tadiment  of  privilege,  is  the  same  as  upon  a  bill  of  Middlesex  or 
laiUmt,  &c.  And  if  an  attorney  sue  out  an  attachment  of  privil^^, 
and  deliver  or  file  his'  declaration%  and  give  notice  thereof,  four  day» 
exclusive  before  the  end  of  the  term  wherein  the  attachment  is  re* 
Uunable,  the  defendant  must  plead  as  of  that  term;  the  plaintiff 
having  entered  a  rule  to«plead,  and  demanded  a  plea  :  but  if  be  do 
not  declare  within  that  time,  the  defendant  may  imparl  to  the  next 
term ;  and  if  he  do  not  declare  before  the  essoin  day,  the  defendant 
will  have  an  imparlance  to  the  term  following^.  In  the  CouMoon 
Plesa,  if  the  attachment  of  privilege  require  only  a  common  ap- 
pearanee,  it  must  be  entered  with  the  prothonotaries  ;  and  if  it  require 
special  iiail,  the  clerk  of  the  dockets  prepares  the  bail-piece%  and 
attends  the  court  or  a  judge  when  the  reoognizance  is  entered  iate^ 
sod  the  bait  justify,  or  fresh  bail  is  added,  in  the  same  manner  as  the 
fikeer  does  in  other  cases^.  In  the  Exchequer,  the  declaratioo,  at 
the  suit  of  an  attorney  or  side  clerk,  begins  by  stating  the  cha-* 
racter  in  which  he  sues ;  and  omits  the  quo  minu$  clause,  in  the  con- 
clusion*. 

In  proceeding  against  attomies,  the  &ttt,  which  is  the  foundation  vf 
the  aofion,  is  a  complaint  in  writings  describing  the  defendant  as 
bong  present  in  caurt^;  and  generally  concludes  with  a  prayer  of 
rdiefj  though  the  declaration  upon  the  bill  is  not  demurrable  for 
want  of  it>^.  In  the  King^s  Bench,  the  bill  ag^nst  an  attorney  could 
fonnerly  have  been  filed  in  term  time  only,  sedente  curid,  and  no 


«  For  tlie  begioniDg  of  m  decbraiiooi  tt         ^  Iin{».  C.  P.  6  Bd.  p.  514, 15. 
t^  ioit  of  ao  attofney,  in  K.  B.  see  Append.  *  Append.  Cfaap.  XIII.  (  18. 

Ghap.  XIII.  §  10.  In  C.  P.  idL  §  15.  '  1  Snund.  88. 802. 8  Snood.  415.  tod  see 

^  a.  M.  5  Ann.  3.  a.  K.  B.  QUb.  K.  B.  Append.  Cbap.  XIIL  §  19i  80» 
346.  t  Andr.  247. 

*  Append.  Cbap.  XIII.  S  14. 
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ID  vacation*.     Bat  now  it  may  be  filed  in'Tacation,  as  well  as  in  teim 
time^ :   And  where  the  cause  of  action  arises  after  term,  there  sboald 
be  a  special  tnem<}randwn^  statirifi^  the  day  of  brinspng^  the  bill  into 
the  office  of  the  clerk  of  the  declarations'".     If  a  bill  however,  filed 
against  an  attorney  of  that  court  in  vacation,  be  entitled  of  the  pre- 
ceding term,  and  the  defendant  plead  the  statute  of  limitations,  he 
may  shew  when  it  was  in  fact  filed"*.     The  filing  of  a  bill  is  c6n- 
sider^d  as  the  commencement  of  an  acti6n  against  an  attorney, 
without  notice  being  served  upon  him.    And  where,  in  an  action 
against  an  attorney  for  goods  sold,  the  plaintiff  proved  that  he  filed 
bis  bill  at  a  certain  time  in  the  forenoon,  and  the  defendant  gave  in 
evidence  a  receipt  for  the  sum  demanded,  ditted  the  same  day  ;  the 
jud$i^e  at  nisi  priiMheld  that  this  was  no  answer  to  the  action,  without 
proof  that  the  payment  was   made  before  the  filing    of  the  bill'. 
Where  the  bill  against  an  attorney  was  entitled  of  the  term  ge- 
nerally, being  before  the  cause  of  action  accrued,  the  court  of  King's 
Bench  on  motion  allowed  it  to  be  amended,  after  a  vrrit  of  error 
brought,  by  inserting  a  special  memorandum  of  the  day  of  filing  the 
same;  and  gave  the  plaintiff  leave  to  carry  in  a  new  roll,  agreeable 
to  the  amended  bill,  and  to  make  the  transcript  conformable  to  such 
new  roll,  on  payment  of  costs^.     But  such  an  amendment  cannot  be 
made,  after  the  proceedings  are  entered  on  record,  without  leave  of 
the  court* :  And,  in  a  late  case,  they  gaveihe  defendant  leave  to  plead 
de  niwOf  upon  terms^. 

In  the  King's  Bench,  it  is  usual  in  practice  to  file  the  bill,  oufbuT" 
penny  stamped  parchment,  with  the  clerk  of  the  declarations',  in  the 
King's  Bench  office ;  and  to  deliver  a  copy  of  it,  on  ^bur-penny 
stamped  paper,  to  the  defendant,  or  his  known  agent^^  with  notice 


•  2  Balk.  544.  12  Mod.  163.  Oilb.  K.  B.  ^i  Chit.  Rep.  45. 

346.  i  This  officer  is  appointed  to  receive  and 

^  Pong.  3 13.  Jaw  administrator  v.  IVheai,  make  an  entry  of  declarations  and  bills  filed 
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and  see  8  Durnf.  6&  East,  643,  4.  2  H.  Blac.  to  file  and  keep  the  latter ;  for  which  he  ts 

608.  1  Taunt.  126.  2  Saund.  1.  (1.)  entitled  to  a  fee  of  two  shillings  per  term, 

*5  Oamf.  ic  East,  325.  Append.  Chap,  from  every  attorney.  R.  M.  15  Car.  II.  rtg, 

XIU.  i  21.  3.  IL  E.  19  Car.  11.  K.  B. 

'  Pcake>s  Caa.  ^t.  Pri.  209.  ^  Imp.  K.  B.  516.  But  sacb  agent  is  ncA 

«  3  Camph.  381.  bonnd  to  accept  it  Ptr  Ckrm  £.  39  Geo.  111. 

1 7  Durnf.  k,  East,  474.  K.  B. 

f  /d,  iki<L  batsee  1  Maule  U  Sel,  232. 
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thereon  to  plead  in  four  days^;  which  notice  has  been  deemed  suf« 
fident,  though  be  reside  more  than  twenty  miles  from  London^ :  Or 
if  the  defendant's  name  and  place  of  abode  be  not  entered  in  the 
master's  book  kept  for  that  purpose,  a  copy  of  the  bill  may  be 
stuck  up  in  the  office;  although  his  name  and  place  of  abode  be 
entered  in  the  book  containing  a  list  of  certificates^  And  if  the  bill 
be  filed,  and  a  copy  thereof  delivered,  four  days  exclusive  before  the 
end  of  the  term,  including  Sunday^  the  defendant  must  plead  as  of 
that  term  ;  the  plaintiff  having  entered  a  rule  to  plead,  and  demanded 
a  plea :  But  if  the  bill  be  not  filed,  and  copy  delivered,  within  that 
time,  the  defendant  is  entitled  to  an  imparlance^  :  And  where  the 
ddTendant  was  served  with  a  copy  of  the  bill,  before  the  bill  itself  was 
filed,  the  proceeding^  were  set  aside  for  irregularity*.  The  bill  and 
copy  are  required,  by  the  general  stamp  acts^,  to  be  written  in  the 
MMucU  and  accustomed  manner:  And  therefore  the  copy  of  a  bill 
filed  ap^inst  an  attorney,  partly  printed  and  partly  written,  on  one 
sheet  of  paper,  stamped  with  a  ybur-penny  stamp,  which  contained 
several  printed  counts,  two  of  them  being  struck  out,  and  was  other- 
wise obliterated,  and  exceeded  seventeen  common  law  folios,  was  held 
to  be  irregular ;  and  it  appearing  that  the  bill  was  framed  in  the 
tame  manner,  with  the  same  obliterations,  the  court  set  aside  the 
proceedings  altogether*.  The  rest  of  the  proceedings,  by  and  against 
attoroies  of  the  King's  Bench,  are  the  same  as  in  other  cases. 

In  the  Common  Pleas,  a  bill  may  it  seems  be  filed  against  an 
attorney,  to  avoid  the  statute  of  limitations,  in  vacation^  as  well  as 
in  term  tim^.  But  it  cannot  be  filed  against  the  warden  of  the 
Fleet,  in  vacation'.  And  when  a  bill  is  filed  against  an  attorney,  if 
the  defendant  do  not,  on  being  publicly  called  into  court,  appear 
thereto,  judgment  is  given  against  him,  that  he  stand  forejudged 
from  exercising  his  office  of  attorney,  for  his  contumacy'' :  upon  which 


*  Append.  Addend,  p.  764.  Geo.  III.  a.  1 84.  Seked.  Pait  II.  in  piindffio. 
^  5  Oumf.  k,  But,  369.  ff  1  Maule  &  Sel.  709. 

•— —  ».ifoi«*,  ow,  &c.  T.  4«  Gea  ^  Ani9,  tb,    6  Taunt.  347,    8.   355.   2 

UL  K.  B.  Marth.  50*  52.  b^,  S.  C. 

^^H.5  Aim.  3. 4.  K.  B.  Gilb.  K.  B.  346.  '  6  taunt  347. 352. 2  Marsh.  49. 54.  S.  C. 

•  Cmiakk  V.  Bdmardi,  B.  40  Geo.  III.  ^  For  the /ona  of  the  entry  of  this  jadg- 
X.  B»  mest,  see  Append.  Chap.  XIII.  ^  26. 

f  41  Oasw  111.  c  H9«  MdL  Part  II.  55 


98  OF  TAXING  AN 

are  liable  to  an  attorney,  for  business  done  on  tbeir  joint  retainer,  it  in 
sufficient  for  him  to  deliver  a  copy  of  bis  bill  to  one  of  them,  froin 
ffhom  be  received  bis  instructions,  and  to  whom  tbe  management  of 
the  business  was  left  by  the  other* :   but  it  seems,  that  the  deliVery  of 
a  copy  of  the  bill  in  such  case,  to  the  one  who  did  not  intermeddle, 
"Would  not  be  sufficient ;   for  he  cannot  be  considered  as  having  au« 
ihority  to  receive  it  for  both ;   nor  is  he  likely  to  know  what  founda- 
tion there  is  for  the  charges  in  the  bilK     And  where  a  party  in  a 
cause  having  changed  his  attorney  in  thi  progress  of  it,  a  judge*s 
order  was  afterwards  obtained  by  tbe  second  attorney, for  the  delivery 
of  a  bill  signed  by  the  first,  of  his  fees  and  disbursements,  which 
delivery  was  accordingly  made  to  the  second  attorney,  this  was 
holden,  by  a  majority  of  the  judges  of  the  King's  Bench,  to  be  a 
sufficient  delivery  of  the  bill,  to  the  party  to  be  charged  therewith^ 
within  the  words  and  meaning  of  the  statute,  so  as  to  enable  the  first 
attorney  to  bring  his  action  against  tbe  client  for  the  amount  of  such 
bill^.    If  the  bill  be  not  delivered  to  the  party,  it  must  be  left  for  him 
at  his  dwelling  house,  or  last  place  of  abode;  leaving  it  at  the 
compting  house  not  being  deemed  sufficient^.     In  an  action  on  an 
attorney's  bill,  it  is  sufficient  to  give  in  evidence  a  judge's  order  to 
tax  tbe  bill,  the  defendant's  undertaking  to  pay  what  should  appear 
to  be  due,  and  tbe  master's  allocatur  thereupon*' ;   and  the  nisi  prius 
record  is  good  prima  fade  evidence,  to  shew  that  tbe  action  was  not 
commenced  till  the  expiration  of  a  month  aftei:  the  delivery  of  the 
bilK.     But  where  it  is  material  for  the  defendant  to  shew  that  tlie 
action  was  commenced  earlier  than  it  appears  to  have  been  by  the 
nift  prius  record,,  the  declaration  delivered  by  the  plaintiff  is  admis^ 
sible  evidence*.     Where  an  attorney  has  regularly  delivered  a  bill 
signed,  he  may  give  a  copy  of  it  in  evidence,  without  proof  of  notice 
to  produce  the  original** :  But  unless  a  duplicate  of  the  bill  be  kept, 
the  plaintiff  cannot  give  parol  evidence  of  its  contents,  without   a 
notice  to  produce  it'. 


•  2  Campb.  277.  aim!  see  1  Campb.  437.  '  1  Bos.  tc  Pal.  263. 

"►  2  Campb.  277.  1 2  Campb.  497.  a. 

c  12  E•l^  372.  h  2  Bog.  &  Pal.  237.  a  E«p.  Rrjp.    167 

'  2  Bot.  Ic  PuL  343.  but  «e  1  SUrk.  iW.  S.  C.  Peake's  Evid.  2  Edit,  p.  106. 

324.  12  Campb.  110. 
f  2  CiDpb,  496, 
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If  fto  attorney  refuse  to  deliver  a  signed  bill  to  his  client,  the  latter 
may  compel  him,  by, taking  out  a  summons  before  a  judge,  en* 
titled  in  one  of.  the  causes  in  which  he  vras  concerned ;  and  in 
the  King's  Bench,,  if  the  attorney,  on  being  served  therewith,  do  not 
ittend,  an  order  will  be  made  for  deliTering  it  within  a  reasonable 
time.  In  the  Coparaon  Pleas,  three  summonses  are  necessary,  in 
case  of  non-attendance,  before  an  order  can  be  obtained*.  And  in 
either  court,  if  the  attorney  still  neglect  to  delirer  it,  the  order  should 
be  made  a  rule  of  court ;  and  on  serving  the  same,  and  making  af- 
fidavit thereof,  the  ^ourt  on  motion  will  grant  an  attachment.  The 
bill  being  delivered,  a  judge's  summons  may  be  obtained  for  the  at- 
torney to  shew  cause,  why  it  sliould  not  be  referred  to  the  master  in 
the  King's  Bench,  or  one  of  the  prothonotaries  in  the  Common 
Pleas,  to  be  taxed ;  upon  which,  if  the  attorney  attend,  and  the 
judge  think  it  reasonable,  he  will  make  an  order  of  course  for  taxing 
it,  on  an  undertaking  signed  by  the  client  or  his  attorney,  in  the 
judge's  book,  to  pay  what  shall  appear  to  be  due  upon  such  taxation*" : 
And,  in  the  King's  Bench,  a  peremptory  order  will  be  made  in  like 
manner,  upon  the  first  summons,  in  case  of  non-attendance® ;  but  in 
the  Common  Pleas,  if  the  attorney  do  not  attend,  there  must  be  three 
summonses  taken  out,  and  an  affidavit  made  of  the  service  and  at- 
tendance thereon,  before  the  judge  will  make  an  order  ex  parte!^. 
But  in  neither  court,  can  the  client  have  a  summons  for  delivery  of 
the  bill,  and  taxing  it  together*.  When  the  order  is  made,  a  copy  of 
it  should  be  served,  with  the  master's  or  prothonotary's  appointment 
thereon,  to  tax  the  costs ;  and  in  the  King's  Bench,  by  a  late  rule^^ 
^'  on  every  appointment  to  be  made  by  the  master,  the  party  on  whom 
the  same  is  served,  shall  attend  such  appointment,  without  waiting 
for  a  second  ;  or  in  default  thereof,  the  master  shall  proceed  ex  paries 
on  the  first  appointment :"  But  in  the  Common  Pleas,  it  is  said 
there  must  be  ^Aree  appointments,  in  case  of  non-attendance,  before 
the  prothonotary  can  proceed  ex  parted.  And  that  court  will  not 
stay  proceedings  in  an  action  on  an  attorney's  bill,  brought  subsequent 
to  the  order  of  the  judge  of  another  court  for  its  taxation,  but  pre- 
vious to  its  being  taxed*". 

*  Impw  C.  p.  574.  Append.  AiUemi.  p.  764.  •  Imp.  K.  B.  574.  Barnes,  K6. 

^  For  the  form  of  an  nndertaking  to  pay  '  R.  U.  32  Geo.  111.  K.  B.  4  Durnf.  k. 

an  attoniey't  biU  on  taxation,  io  the  £x-  Bast,  580. 
cbcqaer,  see  Append.  Cbap.  XI lit  $  30.  f  Imp.  C.  P.  575. 

«  Imp.  K.  B.  574.  k  i  Bos.  At  Pol.  365. 

<  Imp.  C  P.  575. 

h2 


}00  OF  AN  attorney's  UEN 

If  a  8ixth  part  of  the  bill  be  taken  ofi,  the  attorney  is  to  pay  tbe 
€0st8  of  taxation ;  but  if  less,  the  costs  are  in  the  discretion  pf  the 
court*.    In  the  exercise  of  this  discretion  howeyer,  the  courts  are 
goven^ed  by  the  statute :  And  accordingly,  the  costs  of  taxation  hare 
been  always  reciprocally  given  to  the  client  or  attorney,  as  a  sixth 
jpart.  has,  or  has  not  been  taken  oS\    But  in  the  Oommon  Pleas,  an 
attorney  is  not  liable  to  pay  the  costs  of  taxing  his  bill,  where  the  de- 
duction of  one  sixth  is  occasioned,  not  by  the  particular  items  being 
taxed,  but  by  a  whole  branch  of  it  being  disallowed^    If  »  client,  in 
the  course  of  a  cause,  advance  money  to  his  littomey,  for  specific 
disbursements  in  the  cause,  those  disbursements  'must  nevertheless 
be  included  in  the  bill  of  costs  :  Therefore,  where  a  sum  was  deducted 
upon  taxation,  less  than  one  sixth  of  the  amount  of  the  bill  delivered, 
including  those  disbursements,  the  court  of  Common  Pleas  ordered 
the  client  to  pay  the  costs  of  the  taxation^.   And  in  that  court,  where 
4U1  order  is  obtained  for  taxing  an  attorney's  bill,  and  delivering  up 
all  papers,  &c.  upon  the  back  of  which  the  prothonotary,  according 
to  the  usual  practice,  indorses  his  allocatur^  the  attorney  is  entitled 
in  the  first  instance  to  the  possession  of  it,  for  the  purpose  of  enforcing 
payment  of  his  bill*"* 

To  assist  the  attorney  in  recovering  his  costs,  he  has  a  Hen  for 
the  amount  of  his  bill,  upon  the  deeds  papers  and  writings  of  bis 
client,  which  come  to  his  hands  in  tbe  course  of  his  professional  em- 
ployment ;  and  until  his  bill  be  paid,  the  court  will  not  order  them  to 
be  delivered  up^:  nor  can  an  action  of  trover  or  detinue  be  main- 
tained for  them.  Therefore,  where  A.  gave  his  attorney  a  specific 
sum,  for  the  purpose  of  satisfying  a  debt,  for  which  an  execution  bad 
issued  against  his  goods,  at  the  suit  of  D>.,  and  the  attorney  paid  the 
money  to  B*9  who  thereupon  delivered  to  him  a  lease,  which  had 
jbeen  deposited  by  A.  with  B.  as  a  security  for  the  debt;  the  court 
held,  that  the  attorney  had  a  lieu  on  it,  for  bis  general  balance  due 
from  A. ;  and  that  such  lien  was  not  extinguished,  by  his  having 
taken  acceptances  from  A.  for  the  amount  of  that  balance,  before  the 
lease  came  to  his  hands,  some  of  those  acceptances  having  been  pre- 


•  See  the  statute,  ante,  91 .  ^  i  Taunt.  536. 

*  Cat.  Pf.  C.  P.  18.  Pr.  Rf g.  SC.  Baracf,         •  Id.  38. 

118.  8.  C.  Id.  147,  8.  M  Lil.  P.  K.  148.  3  Durof.  &   Eatt, 

'  2  H.  Blac,  S37,  S75, 
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Tionaly  dishonoured,  and  one  of  them  taken  up  by  the  attorney*..  But 
the  lien  which  an  attorney  has  on  the  papers  in  his  hands,  is  only  com- 
mensurate with  the  right  which  the  party  delivering  them  has  therein ; 
and  therefore  where  the  delivery  is  unauthorized,  the  attorney  cannotr 
detain  them''. 

« 

An  attorney  has  also  a  lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  eosts^.    If  the  money  come  to  his  hands,  he  may  retain 
it,  to  the  amount  of  this  bill ;  he  may  stop  it  in  iransUu^  if  he  can 
lay  hold  of  it :  Jf  he  apply  to  the  court,  they  will  prevent  its  being 
paid  over,  till  his  demand  be  satisfied"*.    And  Lord  Man$field  de- 
clared he  was  inclined  to  go  still  further ;  and  to  hold,  that  if  tho 
attorney  give  notice  to  the  defisndant,  not  to  pay  the  money  ro- 
covered  by  his  client,  till  his  bill  be  satisfied,  a  payment  by  the 
defendant,  after  such  notice,  would  be  in  his  own  wrong,  and  Uke 
paying  a  debt  Which  has  been  assigned,  after  notice\    Accordingly  it 
has  been  holden,  that  if  the  defendant's  attorney  pay  to  the  plaintiff 
the  debt  and  costs  recovered^  after  notice  from  the  plaintiff's  attorney 
not  to  do  so,  till  his  bill  has  been  first  satisfied,  the  former  is  liable  to 
pay  over  again  to  the  latter,  the  amount  of  his  lien  on  such  debt  and 
costs  of  the  suit^     An  attorney  has  also  a  lien  upon  a  sum  awarded 
in  favor  of  his  client,  as  well  as  if  recovered  by  judgment :  And  if, 
after  notice  to  the  defendant,  the  latter  pay  it  over  to  the  plaintiff^  the 
plaintiff's  attorney  may  compel  a  re-payment  of  it  to  himself;  and 
he  will  not  be  prejudiced  by  a  collusive  release  from  the  plaintiff  to 
the  defendant'.    But  the  courts  will  not  go  beyond  these  limits  :  And 
therefore  where  the  defendant,  not  having  had  any  notice  to  the  con- 
trary, compromised  the  debt  and  costs  with  the  plaintifl^  before  bis 
attorney  had  been  paid,  the  court  of  King's  Bench  would  not  oblige 
the  defendant  to  pay  him*".    So  in  the  Common  Pleas,  where  there  is 
DO  fraud,  a  plaintiff  is  allowed  to  compromise  an  action  with  the 
defendant,  without  consulting  his  attorney'.    But  if  the  defendant. 


»  t  Maule  U  Sel.  535.  ^  Doof .  104.  1  H.  Blac*  189. 

*  4  TaaoL  807.  «  Doug.  2S8. 

«  3  Atk.  790.  4  Dornf.  &  East,  194.  and  '6  Darnf.  le  Baft,  961. 

3  P.  Wms.  460.  9  Vea.  25.  9  Str.  1 196.  81  East,  464. 

Z  Bar.  1313.  as  to  the  lien  of  offk€T$  of  tbe  ^  Doug.  938. 

eoort^  and  their  rtncdy  for  tha  recovery  of  i]  Taunt.  S4K 
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after  action  brought,  pay  the  debt  to  the  plaintiff,  without  knowledge 
of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff  has 
a  right  to  proceed  in  the  action  for  the  recovery  of  them\  And  if  a 
plaintiff  collude  with  the  defendant's  bail  and  attorney,  to  deprive  the 
plaintiff's  attorney  of  his  costs,  by  settling  the  debt  and  accepting 
a  part  payment,  without  the  intervention  of  the  latter,  the  court 
-of  Common  Pleas  will  not  restrain  him  from  proceeding  against 
€he  bail,  in  order  to  recover  such  costs^  But  if  the  plaintiff  and  de- 
fendant coUttsively  settle  the  debt  and  costs  upon  an  execution,  in 
4>rder  to  defraud  the  plaintiff's  attorney  of  his  costs,  the  latter  cannot 
-sue  out  a  second  execution  on  the  same  judgment,  to  levy  his  costs, 
i)ut  must  apply  to  the  court^.  And  where  the  defendant  had  been  dis- 
charged iKit  of  custody  of  the  sheriff,  with  the  consent  of  the  plaintiff, 
viotwithstanding  a  notice  from  the  plaintiff's  attorney  to  the  sheriff's 
officer,  not  to  release  the  defendant,  until  the  costs  were  paid ;  the 
court  held,  that  the  sheriff  was  not  liable  to  pay  those  costs,  or  bound 
to  retain  the  defendant,  after  the  plaintiff  was  satisfied^.  As  a  further 
security  to  the  attorney,  he  cannot  be  changed  by  his  client,  without 
leave  «f  the  court,  or  order  of  a  judge,  on  payment  of  his  bill,  to  be 
4axed  by  the  proper  officer*. 

In  the  King's  Bench,  where  the  defendant  applies  to  set  off  the 
debt  and  costs  in  one  action,  against  those  in  another,  the  court  in 
general  will  not  suffer  it  to  be  done,  until  the  attorney's  bill  be  first 
discharged^.  But  it  is  otherwise  in  the  Common  Pleas  ;  where  the 
attorney's  Hen  for  his  costs  is  held  to  b^  subject  to  the  equitable  claims 
that  exist  between  tite  parties  in  the  caused.  And  in  the  King's 
Bench  it  was  holdeu,  that  the  plaintiff  might  set  off  interlocutory 
costs  in  the  same  cause,  payable  byliim  to  the  defendant,  against  the 
debt  and  costs  recovered  by  him  on  the  final  result  of  the  cause ;  not* 
'Withstanding  the  objection  of  the  defendant's  attorney,  on  the  ground 
o{  his  lien,  which  only  attaches  on  the  general  result  of  the  costs,  &c. 


•  6  Esp.  I^ep.  40.  £ast,  456.  8  Daraf.  &  £a«t,  70,  1  Maule 

^  S  New  Rep.  C.  P.  99.  &  Sel.  240. 

«5  Taant.  499.  1  Manb.  tld.  S.  C.  r  3  Blae.  Rep.  826.    Say.  Coats,  854. 

^  2  Baro.  &  Aid.  4U2.  1  .Chit.  Rep.  241.  S.  C.  1  H.  Blac.  23.  217.  S  H.  Blac.  440. 

-S.  C.  587.  2  Bos.  k  Pal.  28.  1  Neiv  Rep.  C.  P. 

«1  Lil.  P.  R.   141.   DoQg.  217.  Pott,  22.  1  Pxice,  376.  and  lee  Lee's  Prac  IMc. 

^08,9.  1  V.  p.  108|  9.  340,  41. 

^4  Damf.  fc  East,  123,  4.  6  Pornf.  k, 
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of  the  cause^.  So  where  the  plaintiff,  having  charged  the  defendant 
10  execation,  died,  and  the  defendant's  wife  took  out  administration 
to  the  plaintiff,  the  court  of  King's  Bench  ordered  the  defendant  to 
be  discharged  out  of  custody ;  saying,  that  the  plaintiff's  attorney 
hid  DO  lien  on  the  judgment  for  his  cost8\ 


«8Eut,d6S.  lPric^d75.  ^  8  Donif.  fc Bitft, 407. 
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CHAP-   IV. 


Of  the  Means  of  commencing  personal  Actions  in  the 
King's  Bench,  Common  Pleas,  and  ExcHEauER ; 
and  the  Prosecution  and  Defence  of  them  in  Per- 
son, or  btf  Attorney;  and  of  Paupers^  aiui  In- 

pants. 

rpHE  means  of  commencing  personal  Actions  in  the  court  of  King^s 
Bench,  conformable  to  its  jurisdiction,  are— 

I.  By  Orioinal  Writ  ; 

1.  Against  common  Persons. 

2.  Against  Peers  of  the  Realm,  and  Members  of  the 

House  of  Commons. 
8.  Against  Corporations^  and  Hundredors. 
II.  By  Bill  of  Middlesex,  or  Latitat. 

III.  By  Attachment  of  Privileoe,  at  the  suit  of  Aitomies^  and 

Officers  of  the  Court. 

IV.  By  Bill  ; 

1.  Agaipst  Attomiesj  and  Officers  of  the  Court. 

2.  Against  Member's  of  the  House  of  Commons,  on  stat. 

12  &  13  W.  UI.  c.  3. 

3.  Against  Prisoners,  in  custody  of  the  Marshal,  or  She- 

riff, &c. 

In  the  Common  Pleas,  the  means  of  commencing  personal  actions 
are  first,  by  original  writ,  issuing  out  of  Chancery  ;  which  is  either 
a  special  original,  adapted  to  the  nature  of  the  action,  or  a  coMnmon 
original,  in  trespass  quare  clausum  f regit :  The  former,  though  it 
may  be  had  in  any  case,  is  only  necessary  in  the  first  instance  against 
peerSf  corporations,  and  hundredors ;  the  latter,  not  requiring  per* 
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sonal  service,  is  sometimes  used,  where  the  defendant  keeps  out  of 
the  way,  so  that  he  cannot  be  arrested,  or  personally  served  with  , 
process:  Secondly,  hy  capias  quare  clausum  fregit^  founded  on. a 
supposed  original,  which  is  the  common  mode  of  commencing  actions 
10  this  court,  and  answers  to  the  bill  of  Middletex  or  laiitai  in  the 
Eing^s  Bench  :  Thirdly,  by  attachment  of  primlege^  at  the  suit  of 
adamies  and  officers  of  the  court :  Fourthly,  by  &iU,  which  is  two- 
told;  first,  against  attomies  and  officers;  and  secondly, -against 
members  of  the  house  of  commons^  It  has  been  said,  that  if  a  man 
be  in  the  Fleet,  a  plaintiff  may  have  a  bill  of  debt  against  him,  in  the 
same  maoner  as  in  the  King's  Bench,  against  a  man  in  custody  of 
the  marshal^ ;  though  Fitzherbert  adds,  that  it  was  not  usual.  In 
practice,  actions  against  prisoners  in  custody  of  the  warden  of  the 
Fleet,  are  commenced  in  the  same  manner  as  those  against  other 
persons,  by  original  writ. 

In  the  Exchequer,  the  means  of  commencing  personal  actions  are 
first,  by  ventre  facias  ad  respondendum^,  which  is  in  nature  of  an 
original  writ ;  and  was  the  process  used  at  common  law,  against 
persons  having  privilege  of  parliament"^ :  Secondly,  by  subpcena  ad 
respondendum^  which  is  a  process  directed  to  tbo  defendant, 
asalogotts  to  th«  subpcena  in  Chancery,  or  on  the  equity  side  of  the 
Bxdieqiier :  Thirdly,  by  quo  minus  capias^,  which  answers  to  the 
bill  ot  Middlesefc  or  latitat  in  the  King's  Bench,  and  capias  quare 
<lausumfregit  in  the  Common  Pleas  :  Fourthly,  by  venire  facias^ 
or  capias  of  privilege^  at  the  suit  of  attomies  and  officers  of  the 
court :  And  lastly,  by  bill,  which  is  three-fold ;  first,  against  attor- 
mies  and  officers^ ;  secondly,  against  members  of  the  house  of  com- 
mons^, on  the  statute  13  &  13  W.  III.  c.  3. ;  and  thirdly,  against 
prisoners^,  in  custody  of  the  sherifT,  &c.  or  warden  of  the  Fleet. 


*  2  Ld.  lUym.  1442.  per  Sirat^e,  org,  ind  minui,  with  the  sheriff's  return  of  non  eti 
«ee  the  case  of  Dmkmt  t.  Bwrndge,  id  ihid.  incentut,  and  award  of  aim,  see  tdL  (  96. 

«  Str.  734.  S.  C.  g  Append.  Chap.  XIII.  §  16. 

^  Fitz.  Abr.  BHi^  18.  3  H.  6.  36.  and  see  ^  M  §  17. 

3  Bos.  &  Pttl.  1^.  ftj.  I  Id.  I  «8,  9. 

'  Append.  Chap.  IV.  $  34,  &c.  ^  Poti,  Chap.  V.  and  see  Man.  £i.  Pf. 

*  Man.  E«.  Pr.  32.  Chap,  V. 

*  Append.  Chap.  VII.  (  76,  &e.  I  Append.  Chap.  XIV.  §  «3,  4. 
'M  |p  93^  4»  Aad for  theentiy  of  a  fw 
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In  the  prosecution  and  defence  of  personal  actions,  the  parties  must 
appear  in  person^  or  by  attorney ;  or,  in  case  of  infancy,  hj  prochein 
offijf,  or  guardian. 

At  common  law,  the  plaintiff  and  defendant  must,  in  general,  have 
appeared  in  perMon;  ^nd  could  not  have  appeared  by  attorney^ 
without  the  king's  special  warrant,  by  writ  or  letters  patent*.  But 
a  corporation  aggregate,  not  being  capable  of  a  personal  appearance, 
could  only  haye  appeared  by  attorney^  appointed  under  their  common 
seal^.  And  now,  by  the  statute  of  Westm.  2.  (13  Edw.  I.)  c.  10. 
a  general  liberty  is  giyen  to  the  parties,  of  appearing  by  attorney^ 
Yet  there  are  certain  persons,  such  as  feme  cfn>ert$\  and  ideoii/'^ 
who,  for  want  of  legal  discretion,  are  incapable  of  appointing  an  at- 
torney ;  and  must  therefore  appear  in  person  :  And  any  one  else,  if 
he  think  proper,  may  still  appear  and  prosecute  or  defend  his  suit, 
in  the  same  manner^;  which  is  usually  done  by  attornies  and  pri- 
soners. A  plaintiff  may  sue,  in  the  Common  Pleas,  upon  a  penal 
statute,  in  his  own  name,  without  an  attorney;  and  putting 
''  plaintiJTs  attorney'^  after  his  name,  in  the  notice  on  the  process, 
is  no  irregularity,  being  only  in  compliaqce  with  the  5  Geo.  II.  c.  87. 

Attornies  were  anciently  appointed  in  court,  when  actually  present^: 
but  they  are  now  usually  appointed  out  of  court,  by  wtMrrant  of  at- 
torney' ;  which  should  regularly  be  in  writing :  but  an  authority  by 


»  Co.  Lit.  198.  a.  2  Inst.  949.  378.  F.  N. 
B.  95.  I  Mod.  944.  9  Mod.  83.  S.  C. 

^  Bro.  Abr.  tit.  Cmporation,  28.  Co.  Lit 
C$6.  b.  Com.  Dig.  tit.  Pleader,^  B.9.  Bat  Me 
the  Mayor  of  Thetfor^t  case,  1  Salk.  199. 
wherein  it  was  laid  down  by  HoHt  Ch.  J. 
that  though  a  coiporation  cannot  do  an 
act  VI  paiit  without  their  common  seal,  yet 
they  may  do  an  act  upon  record ;  and  that 
is  the  case  of  the  city  of  London^  every  year, 
who  make  an  attorney  by  warrant  of  at- 
torney in  the  King's  Bench,  without  either 
sealing  or  signing :  the  reason  is,  becaose 
they  are  estopped  by  the  record,  to  say  it  if 
/not  their  act    And  see  Man.  £s.  Pr.  3. 

«  Qiib.  C.  P.  39,  3.  2  Inst  376.  F.  N.  B. 
95.  Ani€f$\, 


*  3  Taunt  961. 

*  Co.  Lit  135.  6.  9  Tnst  390.  F.  N.  B.  97. 
But  see  9  Sannd.  335.  where  an  idioi  ap- 
peared by  her/rtflitf,  and  assigned  for  cmr, 
that  being  an  ideot,  she  had  previously  ap- 
peared  and  defended  the  action  by  aUorneg : 
And  note,  in  Co.  Lit  135.  b,  it  is  said^  that 
the  suit  by  ideott^  Itc,  must  be  in  their 
name,  but  shall  be  followed  by  others.  Im* 
noiics,  it  is  said,  if  under  age,  most  appear 
by  guardian ;  if  of  full  age,  by  attorney.  4 
Co.  194.  b,  and  see  Bac.  Abr.  tiu  Ideois  and 
JUautkt,  O.  9  Sannd.  333.  (4.) 

'Say.  Rep.  917. 
f  9  H.  Blac.  60a 

*  1  WiU.  39. 

'  Append.  Chap.  Ill,  (  1»  9. 
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parol  is  said  to  be  sufficient  to  Support  a  judgment* ;  and  even  if 
•a  attorney  appear  Without  warrant,  it  is  a  good  appearance  as  to 
the  court,  though  he  is  liable  to  an  action^.  So,  after  an  order  of 
am  primt  had  been  made  to  refer  a  cause  to  arbitration,  with  the 
consent  of  the  defendant's  counsel  and  attorney,  the  court  of  Com- 
mon Pleas  would  not  set  it  aside,  on  an  affidavit  by  the  defendant, 
expressly  denying  his  authority  to  refer*".  And  where  an  authority  was 
given  to  an  attorney,  to  protect  the  defendant  from  arrests,  and  before 
it  was  countermanded,  the  attorney  gave  an  undertaking  to  put 
ID  bail  for  the  defendant,  the  court  would  not  set  aside  the  proceedings, 
OD  behalf  of  the  latter,  although  be  disclaimed  the  authority  of  the  at- 
torney'. It  seems  however,  that  when  an  action  is  brought  by  an 
sttoraey,  without  proper  authority,  the  court  will  set  aside  the  pro- 
ceedings ;  for  otherwise  the  defendant  might  be  twice  charged*.  And 
where  an  attorney  appears  without  warrant,  the  court  will  set  aside  a 
jadgment  entered  against  the  defendant,  if  the  attorney  be  not  re- 
sponsible ;  for  otherwise  the  defendant  could  have  no  remedy  against 
him'.  When  an  attorney  once  Appears,  or  undertakes  to  be  attorney 
for  another,  he  shall  not  be  permitted  to  withdraw  himself* ;  and  it  is 
said  to  be  his  duty  to  proceed  in  the  suit,  although  his  client  neglect 
to  bring  him  money^.  It  is  also  said,  that  an  attorney  ought  not  to 
prosecute  an  action,  to  be  paid  in  gross  ;  for  that  will  be  champerty*. 
Asd  an  undertaking  by  a  third  person,  to  pay  an  attorney  the  further 
expences  of  business  already  commenced,  must  be  in  writing,  by  the 
statute  of  frauds^. 

The  warrant  of  attorney  continues  in  force  until  the  judgment,  and 
for  a  year  and  a  day  afterwards,  in  order  to  have  execution,  &c.' 
unless  it  be  sooner  counterman^led  by  the  act  of  the  principal,  or 
determined  by  the  death  of  the  attorney.  But  a  warrant  of  attorney 
for  the  plaintiff  in  the  action  against  the  principal,  cannot  extend  to  a 
wire  facias  against  the  bail"^,  or  to  revive  the.judgment°,  but  there 


•2  Keb.  199.  1  Lil.  P.  R.  134.  137.  *  Com.  Dig.  tit.  Attornef,  (B.  U.)  Hob. 

^  I  Kcb.  89.  1 17.  &  seo  9  Marsb.  273. 

<  3  Taunt  486.  and  ice  1  Salk.  86.  1  ^  1  Stark.  Ni.  Pri.  S70. 

Chit.  Rep.  148.  12  Inst.  378.    Gilb.  Exec.  92,3.    Run. 

*  1  Chit.  Rep.  193.  Ej.  428.  2  Bos.  &  Pol.  357.  (b.J 

*  1  DQrnf.  Jc  East,  62.  1  Chit.  Rep.  194'.  »  1  Salk.  89.    2  Salk.  603.  2  Ld.  Raym. 
'  1  SalL  88.  6  Mod.  16.  S.  C.  1252,  3.  S.  C. 

«  1  Sid.  31.  >  Cro.  EUz,  177.  2  Ld.  Raym.  1048. 

*  Say.  Rep.  173. 


108  OF  THE  PROSECUTION,  &C. 

mufit  be  a  new  warraBt  of  attoraey ;  because  ibis  is  a  new  oawse,  tad 
diflereot  record.  Aad  as  a  «ctre  Jacicu  is  a  new  aotioo,  U  may  be  sued 
out  by  a  new  attorney,  without  leave  of  the  court  for  changing  the  at« 
torney,  or  giving  notice  that  the  old  attorney  is  changed*.  So  the 
defendant  in  the  original  action  need  not  obtain  a  ju^ge^s  order  to 
change  bis  former  attorney,  upon  bringing  a  writ  oi  erc^**.  Aad 
the  plaintiffin  the  Common  Pleas  may  sue  out  eioecution  by  a  diflferent 
attorney  from  the  attorney  in  the  cause,  without  obtaining  an  order 
of  court  for  changing  the  attorney^ 

Where  an  attorney,  having  been  retained  to  defend  a  cause,  has 
undertaken  to  appear,  the  defendant  is  not  allowed  to  countermand  the 
appearance  after  his  retainer^.  But  after  appearance,  he  may  change 
bis  attorney  by  rule  of  court,  or  order  of  a  judge,  on  payment  of 
what  is  due  to  him*.    For  this  purpose,  a  sumnoons  should  be  taken 
out,  and  judge^s  order  obtained  thereon^;   a  copy  of  which  order 
ahould  be  served  on  the  opposite  attorney :  and  it  is  not  necessary,  on 
changing  an  attorney,  to  file  a  new  warrant*.    When  an  attorney  is 
thus  changed,  the  attorney  newly  coming  in  is  bound  to  take  no- 
tice at  his  peril,  of  the  rules  to  which  the  former  attorney  was  liable'' : 
And  till  an  order  is  obtained,  the  opposite  party  and  his  attorney  are 
justified  in  considering  the  former  attorney  as  being  still  employed ; 
and  are  not  bound  to  take  notice  of  any  proceedings  in  the  name  of 
another  attorney.    Therefore,  payment  to  the  plaintiflTa  late  attorney, 
changed  without  leave  of  the  court,  has  been  held  to  be  good' :  and 
notice  of  justifying  bail*^,  or  a  plea  put  in\  by  a  new  attorney,  without 
any  order  for  changing  the  attorney  in  the  cause,  is    irregular; 
end  the  plaintiff  is  not  bound  to  accept  stt(ih  notice  or  plea.    But 
where  a  plea  bad  been  put  in  by  a  new  attorney,  without  any  order 
for  changing   the  attorney,  it   was  held   by   the   court   of  Com- 
mon Pleas,  that    the   plaintiff  waived  the  irregularity,   by   taking 
the  plea  out  of  the  office,  and  keeping  it".    And  a  party  called  upon 


•  Say.  Rep.  918.  ^  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654.  $ 
^  7  Durnf.  &  Eatt,  337.  13.  C.  P. 

«  2  Bos.  &  Pul.  357.  '  1  Blac.  Rep.  8. 

*R.  M.  1654.    §10.  K.  B.  R.  M.  1654.         *  2  Blac.   Rep.  1323.     Douj.    817,    6 

i  13.  C.  P.  Taunt  539.    2  Marsh.  957.  S.  C.    7  Tfunl. 

•  1  Lil.  P.  R.  134.  143.  S  Mod.  306.  19      48.  9  Manh.  365,  6.  S.  C. 
Mod.  440.  1 6  East,  549.  • 

'  Append.  Chap.  III.  ^6,1.  ?  2  New  Rep.  C,  P.  509, 
1 1  Taaat.  44. 
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(0  shew  cause,  may  (qppose  the  rule  in  per§anj  after  an  order  has  been 
obtained  for  changing  the  attorney,  although  a  copy  of  it  has  not 
been  serred  on  the  opposite  party*.  If  an  attorney  die^  pending  the 
lait,  his  warrant  is  determined^ ;  and  by  sUt.  4  Hen.  IV.  c.  18.  the 
jmtiees  shall  make  another  in  his  pbce :  In  such  case,  it  is  necessary 
to  gife  notioe  to  the  opposite  party,  of  the  appointment  of  a  new  at« 
tomey,  before  any  proceedings  can  be  taken  by  him^ ;  and  if  the  party 
who  employed  him,  having  notioe  of  his  death,  will  not  appoint 
mother  aMomey,  his  adYersary  may  piteeed  in  the 


At  eommon  law,  the  warrant  of  attorney  might  have  been  JUed^ 
and  entered  of  record,  at  any  time  b^ore  judgment* ;  but  there  are 
several  acts  of  parliament',  requiring  it  to  be  done  sooner,  under 
Kfere  peoalties.  By  the  last  of  these  acts  it  is  provided,  that  ^  the 
^  attoney  for  the  plaintiflT  shall  file  his  warrant  of  attorney,  with 
*^  the  proper  officer,  the  same  term  he  declares ;  and  the  attorney  for 
^  Ae  defendant,  the  same  term  he  appears,  under  the  penalties  in- 
^  dieted  by  former  laws.*'  Upon  this  act  of  pariiament  the  court 
of  King's  Bench  made  a  rule*,  *^  that  the  defendant's  attorney,  at  the 
^  time  of  bis  appearance,  shall  give  the  plaintiff's  attorney,  the 
**  warrant  of  attorney  for  the  defendant ;  and  at  the  time  of  de- 
**  livering  the  copy  of  the  declaration,  or  taking  it  out  of  the  oflSce, 
**  when  filed,  shall  pay  four  pence  for  the  said  warrant:  which 
^  warrant  of  attorney  the  plaintiff's  attorney  shall  file,  with  the 
'*  officer  appointed  for  filing  it,  at  the  same  time  he  files,  or  ought 
''  to  file,  the  warrant  of  attorney  for  the  plaintiff:  And  if  the  de- 
^  fendant's  attorney  refuse  to  pay  the  same,  the  plaintiff's  attorney 
*^  may  sign  judgment."  Notwidistanding  these  regulations  how* 
ever,  it  has  been  determined,  that  the  warrants  of  attorney  may  be 
fikd,  so  as  to  support  the  proceedings,  at  any  time  pendente  Itfe, 
or  before  final  judgment ;  thoagh  the  attorney  may  be  fined,  for  not 
filing  them  in  doe  time^.  And  the  plaintifl*,  in  the  King*s  Bench, 
cannot  now  sign  judgment,  for  the  defendant's  refusing  to  pay  four 


«  4  Tmont  669.  M8  Hen.  VI.  c.  9.  32  Heo.  VIII.  c.  30.  § 

>"  1  liL  F.  It  141.  8,  3.  18  Eliz.  c.  14.  (  3.    4  &  5  Ann.  e.  16. 

«  1  T«oiit  342.  ff  R.  M.  5  Ann.  S.  K.  B. 

*  1  Ul.  P.  R.  137.  Sty.  P.  R.  13.  3  Keb.  ^  Dyer,  180.  295.    Cro.  Jtc  277.  March, 

S75.  181.    8  Mod.  77.  1  Str.  526.    2  Str.  607. 

«41  Sdv^  m.  1.  »•  botMe  1  Will.  99.  Pitzgib,  191.  1  Wilt.  39.  163. 
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pence  for  (he  warrant  of  attorney,  wlien  a  copy  of  the  declaration 
is  delivered  to  hiin*. 

It  Was  anciently  the  course  of  the  King's  Bench,  to  enter  the 
warrants  of  attorney  on  a  particular  roll,  kept  for  that  purpose** : 
but  this  course  was  altered  in  the  time  of  Wright^  Ch.  J.  who 
caused  them  to  be  entered  on  the  top  of  the  issue  roU^,  as  the  practice 
is  at  this  day.  In  the  Common  Pleas,  they  are  still  entered  by  the 
clerk  of  the  warrants,  on  distinct  rolls,  which  are  filed  in  the  bundle 
of  common  rolls  in  that  court :  And  it  is  a  rule,  that  the  clerk  of  the 
treasury  shall  not  sign  or  seal  any  record  of  nisi  priuSf  unless  the 
same  be  first  signed  or  stamped  by  the  clerk  of  the  warrants,  or  his 
deputy  ;  nor  shall  the  exigenter  receive  any  pluries  capiofj  in  order 
to  make  an  exigent  or  proclamation  thereon,  before  the  same  is  so 
signed  or  stamped"^ :  And  no  judgment  whatever,  (except  final  judg- 
ments upon  poiteas  and  writs  of  inquiry,  and  nonproeeeej  shall 
be  signed  by  any  of  the  prothonotaries  unless  the  stamp  of  the  clerk 
of  the  warrants  be  first  impressed  dn  the  paper,  whereon  such 
judgment  is  to  be  signed,  whereby  it  may  appear  that  warrants 
of  attorney  are  duly  filed*.  The  want  of  a  warrant  of  attorney  is 
aided  after  verdict,  by  the  statutes  of  jeofails^ :  and  by  the  statute 
of  8  Hen.  VI.  c.  12.  a  misprision  of  the  clerk  in  the  warrant  may  be 
amended^  in  aflBrmance  of  the  judgment'. 

It  only  remains  to  be  observed,  with  regard  to  the  warrant  of 
attorney,  that  by  the  act  of  parliament  which  subjects  it  to  a  stamp 
duty^,  ^^  no  attorney  shall  sue  out  any  writ  or  process,  or  commenoe 
'^  prosecute  or  defend  any  action,  unless  he  shall  have  delivered  to 
'^  the  officer,  or  his  deputy,  appointed  to  sign  or  issue  the  first 
*^  process  for  the  plaiutiflT,  or  to  enter  file  or  record  the  bail  or 
'^  appearance  for  the  defendant,  a  memorandum  or  minute  of  his 
^'  warrant,  duly  stamped  with  a^ve  shilling  stamps ;  containing  the 
'^  names  of  the  parties,  the  court,  and  the  attorney,  and  where  a 


»  4  Durnf.  &  Eait,  370.  fee  1  Wjls.  85. 

^  1  Salk.  8S.  s  Doug.  114.   And  we  farUier,  as  to  the 

o  Id,  ibid,  R.  E.  4  Jae,  11.  K.  B.  warrant  of  attorney,  and  when  it  ahall  be 

•>  R.  H.  2  &  3  Joe.  II.  C.  P.  entered  or  filed,  Com.  Dig.  tit.  Aiiorm^,  B. 

«  R.  M.  5  Geo.  II.  C.  P.  and  see  R.T.  35  7, 8. 

Hea.  VI.  §  4.  E.  H.  14  &  15  Gif.  II.  reg.  2.  «•  25  Geo.  III.  c.  80.  5*  13,  &c. 

^'  P-  *  48  Geo.  III.  c.  149.  Schgd.  Part  II.  f  IIL 

'32  Hen.  VIII.  c,  30.  18  Eliz.  c.  14.  and  55  Geo.  III.  c.  184.  Schtd.  Part  II.  $  III. 
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w  prwcipe  is  required,  (except  for  an  original,)  the  nature  and  de- 
**  nomination  of  the  process,  and  the  return  of  it* ;  which  memo- 
"  randum  or  minute  the  said  officer  or  his  deputy  shall  receive,  and 
<<  forthwith  enter  or  file  of  record,  and  shall  sign  thereon  the  day  of 
"  delivering  it."  A  similar  memorandum  or  minute  is  required,  by 
the  same  act,  previous  to  entering  up  judgment  on  a  cognovit  ac- 
tumemj  or  warrant  of  attorney^ 

Attomies  residing  in  the  country  frequently  employ  agents  in  town, 
to  prosecute  and  defend  suits ;  and  on  the  other  hand,  attomies  in 
town  sometimes  employ  agents  in  the  country,  to  superintend  the 
execution  of  writs,  &c.  Where  country  attomies  are  concerned  as 
principal,  declarations,  pleas,  and  other  proceedings  should  not  be 
delivered  and  carried  on  in  the  country,  but  by  the  agents  in  town^ ; 
to  whom  all  notices  in  the  cause  should  likewise  be  given"* :  And  if 
the  agent  of  the  plaintiflTs  attorney  give  the  agent  for  the  defendant 
time  to  plead,  the  country  attorney  cannot  sign  judgment  till  that 
time  be  expired*.  In  the  King's  Bench,  notice  of  trial  or  inquiry^,  or 
a  countermand  or  continuance  of  notice  of  inquiry*,  must  be  given  in 
town ;  but  a  countermand  of  notice  of  trial  may  be  given  in  the 
country^  In  the  Common  Pleas,  it  seems  that  notices  of  trial  and 
countermands,  and  notices  of  executing  writs  of  inquiry  and  coun- 
termandsy  may  be  given  either  to  the  attorney  in  the  country,  or  to  the 
agent  in  town ;  but  of  those  things  which  are  to  be  done  only  in 
town,  notice  must  be  to  the  agent :  and  all  notices  where  the  party 
has  a  known  attorney,  roust  be  given  to  that  attorney  or  his  agent, 
and  not  to  the  party  himselP.  Payment  to  the  attorney  is  payment 
to  the  principal^ ;  but  it  is  otherwise  of  payment  to  an  agent,  em- 
ployed by  the  plaintiff's  attorney^ 


*■  Append.  Chap.  III.  §  3, 4.  Posi,  Chap.  signed,  though  the  plea  be  delivered  in  the 

XIL  name  of  the  latter.  3  Bos.  k,  Put.  11  J. 

^  Id.  i  5.  ^3  East,  568. 

^  Imp.  K.  B.  81.  Imp.  C.  P.  281.  and  tee  ff  Imp.  K.  B.  485.  and  see  1  Lee*s  Prac. 

BunM»  311.  Pr.  Reg.  124.  S.C.  Cas.  Pr.  Die.  27. 

C    P.  94.   101.    109.   Pr.  Reg.  280,  81.  i>2Str.  1073.  Ca8.temp.  Hardw.369.  &C. 

Bwnes,  251.  Cas.  Pr.  C.  P.  123.  S.  C*  Imp.  K.  B.  82. 

'  2  %rQf.  At  East,  711.  3  East,  569.  >  Barnes,  306. 

*  In  the  ComiDOD  Pleas*  if  an  appearance         ^  1  Biac  Rep.  8. 
be  cnteiQ  io  the  name  of  an  agent  to  the         ^  Doug.  623,  4.  and  see  Paley's  law  of 

drffrfsBt^i  attornej,  judgment  cannot  be  PrindptU  df  Jgent,  182.  (/.) 
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When   the  plaiotifFis  a  pauper^  and  will  swear  that  he  fa  not 
worth  ^re  pounds,  after  all  his  debts  are  paid,  except  his  wearing 
apparel,  and  the  subject  matter  of  the  action*,  he  may  be  admitted  to 
sue  informd  pauperU.     But  the  defendant  in  a  civil  action  is 
never  allowed  to  defend  it  as  a  pauper*".    It  was  formerly  a  rule% 
that  none  could  be  admitted  to  sue  informd  pauperis^  out  of  court ; 
but  now,  if  a  plaintiff  will  make  affidavit^ ^  that  he  is  not  worth  fiee 
pounds,  &c.  he  may,  upon  petition^  to  the  chief  justice,  supported 
(in  the  King's  Bench,)  by  counsel's  opinion''  of  his  cause  of  action, 
be  admitted  out  of  courts ;    which  admission  may  be  either  at  the 
commencement  of  the  suit,  or  afterwards  pendente  lite^ :  And  upon 
his  being  so  admitted,  an  attorney  and  counsel  shall  be  assigned  him, 
pursuant  to  the  statute'  11  Hen.  VII.  c.  12. ;  and  he  shall  be  f&t- 
mitted  to  carry  on  the  proceedings  gratu,  without  using  stamps',  or 
paying  fees  to  the  officers  of  the  court,  unless  he  obtain  a  verdict^ for 
more  than^foe  pounds,  and  then  the  officers  shall  be  paid  their  court 
fees,  and  for  passing  the  record,  &c. 

Neither  is  a  pauper  liable  to  pay  costs  to  the  defendant,  if  he  be 
nonsuited,  or  have  a  verdict  against  him  :  for  by  the  statute  23  Hen. 
VIII.  c.  15^.  which  gives  costs  to  the  defendant  upon  a  nonsuit  or 
verdict,  it  is  provided  that  '^  every  poor  person,  being  plaintiff  in 
**  any  action  o(  fiebtf  &c.  who  at  the  commencement  of  his  suit,  shall 
^^be  admitted,  by  the  discretion  of  the  judge  or  judges  where  the 
^  action  is  pursued,  to  have  his  process  and  counsel  of  charity, 
without  paying  money  or  fee  for  the  same,  shall  not  be  compelled 
to  pay  any  costs  by  virtue  of  this  statute,  but  shall  sufier  other 
*^  punishment,  as  by  the  discretion  of  the  justices  before  whooi  the 
**  suit  shall  depend,  shall  be  thought  reasonable."     It  has  been  said, 
that  if  a  pauper  be  nonsuited,  he  shall  pay  costs,  or  be  whipped' ;  but 
this  punishment  does  not  appear  to  have  been  ever  inflicted"^.     If  the 


€1 
€1 


•  R.  H.  3  &  4  Jttc  n.  reg,  1.  (a).  K.  B.  ^  Say.  Cosli,  90.  3  Wils.  24. 

Hul.  Costs,  212.  bnt  see  \  Lil.  P.  R.  633.  ^  SUU  5  W.  &  M.  c.  21.  §  14.  Sec.  and  see 

where  the  sum  is  said  to  be  ten  poaodg*  the  itatutcs  44  Oeo.  IIL  c.   99.  §   19.  4S 

^  Hal.  Costs,  990.  Baroes,  328.  Oeo.  III.  c.  149.  Sehed.  Part  11.  $  V.  53 

«  R.  H.  3  &  4  Jae.  II.  ra^.  1.  JC  B.  Geo.  III.  c  Ii4.  Scktd.  Part  II.  {  V. 

*  Append.  Chap.  III.  §  8.  >"  §  8. 

«  /d.  §  9.  ■  1  Sid.  261. 2  SalL  506. 7  Mod.  1 14. 

f Id,  SIO.  ^ld.iHiL 
c  R.  H.  3  ac  4  /«.  IL  ng.  1.  (•.)  K.  B. 
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pauper  ^We  notice  of  trials  and  do  not  proceed,  or  be  otherwise 
guilty  of  inopropcr  conduct,  the  court  will  order  him  to  be  dispaupered*; 
bat  until  thi«  be  done,  they  will  not  make  any  rule  about  costs^  And 
unleaa  the  pauper's  conduct  appear  to  have  been  yelatious,  the  court 
win  not  stay  the  proceedings  in  a  second  action,  until  the  costs  are 
paid  of  a  nonsuit  in  a  prior  one,  for  the  same  cause^ ;  nor,  if  the 
paoper  should  succeed  in  the  second  action,  will  the]^  deduct 
the  costs  of  the  first,  out  of  those  recovered  in  the  second'*.  But 
though  ft  pauper  be  not  liable  to  pay  costs,  yet  he  is  entitled  to  re- 
ceive them  from  his  adversary*. 

An  infantj  or  person  under  the  age  of  twenty  one  years,  not  heins^ 

capable  of  appointing  an  attorney,  must  sue  by  his  prochein  amy  or 

guardian^^  unless  where  he  sues  as  co-executor  with  others,  in  which 

case  it  is  holden,  that  the  executors  of  full  age  may  appoint  an  at* 

tomey  for  themselves  and  the  infant,  as  they  make  together  but  one 

represeatfttive*.     And  hence,  he  cannot  be  an  informer  upon  a  penal 

statute^;  for,  by  the  18  Elia.  c.  5.  "every  informer  upon  a  penal 

*'  statute  must  exhibit  his  suit  tn  proper  pernon^  and  pursue  the 

"  same  only  by  himself  or  his  attorney.'*     An  infant  defendant 

must  in  all  cases  appear  and  defend  by  guardiauy  even  where  be 

is  sued  as  co-executor  with  others^ :    And  common  bail  cannot  be 

filed  for  him  under  the  statute,  though  he  be  sued  jointly  with  other 

defendants^     If  he  appear  by  attorney^  it  is  error^ ;  though  if  an 

lofimt  plaintiff  appear  by  attorney,  it  is  cured  by  the  statutes  o^ 

jeofails*.     It  also  seems,  that  in  an  action  against  baron  and  feme, 

the  feme  bemg  under  age,  she  ought  to  appear  by  guardian**. 


*  2  L1.  t».  R.  633.  9  Salk.  506. 1  Str.  420. 
S  Str.  983.  llSa.  3  Wild.  24.  1  Bok  &  Pol. 
40. 6  East,  505.  3  Smith  R.  676.  S.  C. 

^  8  Str.  878.  983.  3  Wils.  84.  1  Boi.  & 
Pal  40.  6  East,  505.  8  Smith  R.  676.  S.  C. 
botfee  Caa.  Pr.  C.  P.  47.  Pr.  Reg.  405.  S.  C. 
1  Str.  4S0.  temh,  cmmim, 

*  %  Str.  878. 1181.  3  Wilt.  84.  Adofi  T. 
CbSoyt,  E.  35  Geo.  IIL  K.  B.  but  lee  8 
DarotkEaft,511. 

*«  Str.  891. 

*  1  Bm.  &  Pnl.  39. 

'Co.  lit.  135.  b.  8  iDit.  861.  390.  F.  N. 
B.  27.8  Saond.  117./  (1.) 
<28«aad.  818,  813.  (b.)  Bat  let  Com. 


DiK.  tit.  PUader,  2  C.  1.  where  it  is  said, 
that  if  several  sne  jointly,  and  some  are 
within  age*  and  soma  of  foil  age,  and  all  ap- 
pear by  attorney,  it  is  no  error;  for  those 
of  full  age  may  make  an  attorney  for  alU 
The  authorities  cited,  however,  do  not  sup- 
port this  doctrine. 

^  Say.  Rep.  51. 

<  2  Str.  784. 

1"  BHgh  Y,  Mhuter  d; oihers,T.  28  Qe9.  HI. 
K.B. 

>  8  Co.  58.  b.  9  Co.  30.  b.  2  Saond.  818. 
a.  (4,  5.)  Barnes,  413.  418.  8  Wils.  50. 

B  21  Jac,  L  c.  13. 4  5c  5  Ann.  c.  16. 

B  1  D'Anv.  Abr.  602, 
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To  constitate  a  prochein  amy  or  guardian^  the  person  intended, 
^ho  is  usually  some  near  relation,  should   come   with  the  infant, 
befofe  a  judge  at  his  chambers ;  or  else  a  petition*^  should  be  pre- 
sented to  the  judge,  on  behalf  of  the  infant,  stating  the  nature  of  the 
action,  and,  if  for  the  defendant,  that  he  is  advised  and  believes  he 
has  a  good  defence  thereto;  and  praying,  in  respect  of  his  infancy, 
that  the  person  intended  may  be  assigned  him,  as  his  prochein  amy 
or  guardian,  to  prosecute  or  defend  the  action.     This  petition  should 
be  accompanied  with  an  agreement*^  signifying  the  assent  of  the 
intended  prochein  amy  or  guardian,  and  an  affidavii^y  made  by 
some  third  person,  that  the  petition  and  agreement  were  duly  signed. 
On  being  applied  to  in  either  of  these '  ways,  the  judge  will  grant 
bis^af ;  upon  which  a  rule  or  order  should  be  drawn  up,  with  the 
clerk  of  the  rules,  in  the  King^s  Bench,  for  the  admission  of  the 
prochein  amy  or  guardian^ :   In  the  Common  Pleas,  the  order  for 
the  admission  is  made  by  the  judge,  and  entered  by  the  prothonotaries 
on  their  remembrance  roll  :   Which  admission  is  either  epedal,  to 
prosecute  or  defend  a  purticular  action,  or  general^  to  prosecute  or 
defend  all  actions  whatsoever^ ;  though  it  is  said,  that,  by  the  practice 
of  the  King*s  Bench,  a  «pecia/ admission  of  9l  guardian^  to4kppear 
in  one  cause,  will  serve  for  others^ 

The  rule  or  order  for  the  admission  of  a  proc&ei#rqmy,-should  be 
obtained  before  declaration^  and  a  copy  thereof  annexed  to  it ;  or  the 
defendant  is  not  compellable  to  plead^:  and  the  attorney  for  tlie 
plaintiff,  if  required,  must  give  notice  tq  the  defendant's  attorney,  of 
the  place  of  abode  of  the  prochein  amy^*  In  like  manner,  the  rule  or 
order  for  the  admission  of  a  guardian  should  be  obtained  before 
plea^  and  a  copy  of  it  annexed  thereto  ;  for  if  an  infant  defendant 
appear  by  attorney,  though  it  be  in  consequence  of  common  process, 
with  a  notice  requiring  him  to  appear  in  that  manner,  the  plaintiff 
may  obtain  an  order  for  striking  out  the  appearance,  and  that  the 
defendant  appear  by  guardian  within  a  certain  time,  being  usually 
four  or  iix  days ;  or  in  default  thereof,  that  the  plaintiff  may  be  at 
liberty  to  name  a  guardian,  to  appear  and  defend  for  bim'.    And  a 


*  Append.  Ch«p.  III.  §  11, 13.  t  i  gtr.  305. 
^Id.i  13.  9  Sty.  P,  R.  264. 

*  M  §  14.  b  1  Wils,  246- 

*  Id.  {  15, 16.  I  Barnes,  413.  41 6,    "7  Taaot.  488.    1 
«  1  Str.  304«  Append.  Chap.  III.  §  17.  Hoor«,  250.  S.  C 
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similar  order  may  be  obtained,  where  the  defendant  neglects  to  appear 
at  all*.  If  a  prochein  amy  or  guardian  be  changed,  pending  an 
action,  the  fact  ought  to  be  stated  by  an  entry  on  the  record**. 

Ad  infant  plaintiff  is  not  liable  to  costs,  but  only  his  prochein 
amy^ ;  and  if  he  refuse  to  pay  them  on  demand,  he  may  be  proceeded 
against  by  attachment**.  Yet,  where  an  infiint  plaintiff  was  taken  in 
execution  for  costs,  the  court  refused  to  discharge  him  on  motion*. 
And  it  has  been  adjudged,  that  costs  are  payable  by  an  iniant  defend* 


•  2  Str.  1076.  8  WiU.  5.  *  Cai.  Pr.  C.  P.  S9.  Willet,  190.  BariMf, 

^  4  Taunt  765.  188.  Pr.  Keg.  108.  S  C. 

«Cro.  EUz.  33.  1   Str.  548.  8  Str.  708.  '8  Str.  1817.  13  £a»t.  6.  and  tee  Banici, 

Am!  tbe^rodbcM  owy  itprimi  Jmem  liable  to  J83.  1  Boa.  k.  Pal.  480. 

the  plaiotiff's  attorney  for  bit  coats,  aa  well  '  Dyer  104.  1  Balat.  189.  8  Str.  1817. 

iito  tbe  defendant.  8  Esp.  Rep.  473. 
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OJ  the  Original  Writ,  and  Process  thereon,  pretn&us  to 
the  Capias,  in  the  King's  Bbnch  and  Common  PlbaiS. 

^N^  arigihalyrnt  id  i^  mkod^tory  letter  from  the  king  in  Chancery, 
'^  sealed  ipvith  bis  great  seal"" ;  and,  in  the  King's  Bench,  maybe 
the  means  of  commencing  all  personal  actions,  against  every  person 
not  befaig  an  attorney  or  officer  of  the  court,  or  a  prisoner  in  the 
actual  custody  of  the  marshal.     Formerly  indeed,  it  was  not  usual  to 
proceed  in  the  King's  Bench  by  original  writ,  in  debtf  detinue^  or 
other  action  of  a  mere  civil  natur^^ :  But  the  modern  practice  is  dif- 
ferent^ ;  and,  in  Lord  MansfieUTs  time,  where  the  defendant  pleaded 
to  the  jurisdiction,  in  an  action  of  debt  commenced  by  original  writ, 
the  court  gave  judgment  on  demurrer  for  the  plaintiff;  and  declared, 
that  if  such  a  plea  should  come  before  them.again,  they  would  inquire 
by  whom  it  was  signed^.    On  the  other  hand,  an  original  writ  seems 
to  have  been  formerly  the  only  way  of  proceeding  against  j^eert,  and 
members  of  the  house  of  commons^ ;  as  it  is  still,  against  the  former', 
and  also  against  corporationSf  or  hundredors,  on  the  statutes  of 
hue  and  cry,  &c.' ;    or  where,  by  reason  of  the  defendant's  being 
abroad,  or  keeping  out  of  the  way,  he  cannot  be  arrested  or  served 
with  process. 

• 

Another  benefit  attending  this  mode  of  proceeding  in  the  King's 
Bench  is,  that  after  judgment  in  an  action  by  original,  a  writ  of  error 
will  not  lie  in  the  Exchequer  chamber,  where  it  is  often  brought  for 


»  Finch,  L,  937.  3  Blac.  Com.  S73.  &c.  depending  by  or^ff/ writ  in  the  KiDg** 

b  4  Inst  76.  Trye,  55.  77.  3  fiiac.  Com.  Bench,  at  well  as  in  the  Oommon  Pleaa, 

4S.  •  Trye,  9.  13.  Lil.  Ent.  21.  2  H.  Blac 

«  Cas.  Ump.  Hardw.  317.  267.  299. 

<  See  alio  the  statnte  13  Car,  IL  sUt  2.  f  3  Maule  &  Sel.  88. 

c  2«  }  6.  which  speaks  of  actions  of  drM,  c  Tiye,  11.  Barnes,  415. 
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the  mere  purpose  of  delay,  but  osly  in  ParliameDt*.  The  reason  is, 
that  at  common  law,  no  writ  of  error  lay,  except  in  Parliament,  from 
the  judgment  of  this  court ;  and  the  statute**  which  gave  a  writ  of 
error  in  the  Exchequer  chamber,  only  extends  to  such  actions  as  are 
JotmA  commenced  in  the  King's  Bench:  therefore,  though  a  writ  of 
errer  will  lie  in  the  Exchequer  chatuber,  on  a  judgment  by  Utt,  which 
originates  in  the  King's  Bench,  yet  it  is  otherwise  where  the  judg- 
XMit  is  upon  an  or^tnoi  writ,  which  issues  out  of  Chancery,  where 
the  aetioB  in  that  case  b  first  commenced*. 

But  ui  order  to  save  the  great  and  unnecessary  expence  of  suing 
forth  jf^eciol  writs,  in  small  and  trifling  suits,  it  was  enacted  by  the 
statute  5  Geo.  II.  c.  27.  §  5.,  that  ^'  no  special  writ  or  process 
^  should  be  issued  out  of  any  superior  court,  where  the  oavse  df 
^  action  should  not  amount  to  the  sum  of  leu  pounds  or  upwardsV 
And,  by  the  statute  51  Geo.  III.  c.  124.  %  1.  *<  where  the  cause  of 
*^  action  in  any  court  shall  not  amount  to  the  sum  ot  fifteen  pounds, 
^  exdusiTe  of  any  costs,  charges  and  expences,  that  may  hare  been 
^  incurred,  recovered  or  become  chargeable,  in  or  about  the  suing 
^  for  or  recovering  the  same,  or  any  part  thereof,  except  where  the 
*^  cause  of  such  action  shall  arise  or  be  maintainable  upon  or  by 
^  virtue  of  any  bill  or  bills  of  exchange,  promissory  note  or  promis- 
^sory  notes,  do  special  writ  or  writs,  nor  any  process  specially 
^  therein  expressing  the  cause  or  causes  of  kction,  shall  be  sued 
^  forth  or  issued  from  any  court,  in  order  to  compel  any  person  or 
*^  persons  to  appear  thereon  in  such  court :  and  all  proceedings  and 
'*  judgments  that  shall  be  had  on  any  such  writ  or  process,  shall  be, 
**  and  are  thereby  declared  to  be  void,  and  of  no  efleot  :'*  which 
statute  was  continued,  by  the  57  Geo.  III.  c.  101.  until  the  first  day 
of  November  1823,  and  thenceforth  until  the  end  of  the  next  session 
of  Ptoliament.  But  a  bailable  writ  is  not  necessarily  a  tpecial 
writ,  within  the  meaning  of  the  above  stotutes*.  It  is  also  a  rule  of 
the  court  of  King's  Bench^  that  <<  in  all  actions  in  which  the  plaintiff 
shall  proceed  against  the  defendant  by  special  original  writ,  and  shall 
recover  less  than  the  sum  of  Jifty  pounds,  he  shall  not,  on  taxing 
costs,  be  allowed  any  more  or  other  costs,  than  he  would  have  been 
entitled  to,  in  case  he  had  proceeded  by  bill ;  except  in  such  actions. 


•  1  8M.4S4.  Tryejs.  2  H.  Blac.304.  *  5  Bur.  1484. 

»«7  Erit.c.8.  •  I  B^rn.  6t  AM.  393. 

«RiiiK  Ei.  9a5»«.  Gilb.  K.  B.  319.  t  R.  M.  93  Geo.  III.  K.  B. 
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in  which  he  could  not  proceed  by  biU>  or  in  which  any  defendant  shall 
be  actually  outlawed." 

Orif^nal  writs  are  calculated  for  the  comimencement  or  mmewtl 
of  actions\    And  they  are  either  de  cursu^  or  mmgutraUa^ :  the 
former  were  framed  in  the  king*s  court|  before  the  division  of  it  by 
magna  chartm^f   and  are   to  be  found   in  the  regiiter  of  origiBal 
writs'^ ;  the   latter  were  made  out  by  the  magtert  in  chancery,  pur- 
suant to  the  statute  of  Westm.  d.  (Id  Edw.  I.)  c  24.  by  which  it  is 
enacted,  that  **  whenever  it  shall  happen  in  Chanceryi  that  in  one 
**  case  a  writ  is  found,  and  not  in  a  similar  case,  falling  under  the 
same  law,  and  requiring  the  like  remedy,  the  clerks  of  the  chancery 
shall  agree  in  making  a  writ,  or  refer  the  plaintift  to  the  next  par- 
<'  liament."    Of  the  register  of  original  writs,  upon  which  Fitz- 
herbert's  natura  brevium  is  a  comment,  it  has  been  said%  that  every 
man  who  in  injured  will  be  sure  to  find  in  it  a  method  ef  relief,  ex- 
actly adapted  to  his  own  case,  descrii>ed  in  the  compass  of  a  few 
lines,  and  yet  without  the  omission  of  any  material  cironmstaBce. 
So  that  the  wise  and  equitable  provision  of  the  statute  Westm.  2. 
for  framing  new  writs  when  wanted,  is  almost  rendered  useless  by 
the  very  great  perfection  of  the  ancient  forms.    And  indeed,  says 
the  learned  Commentator',  I  know  not  whether  it  is  a  greater  credit 
to  bur  law«,  to  have  such  a  provision  contained  in  them,  or  not  to 
have  occasion,  or  at  least  very  rarely,  to  use  it. 

In  actions  of  occotmt,  covenant^  deit,  cmiiiiify,  and  deHnue^  the 
original  writ  is  called  a  pracipe^ ;  by  which  the  defendant  has  an 
option  given  him,  either  to  do  what  he  is  required,  or  shew  cause  to 
the  contrary  :  but  in  amtumpMf  and  actions  for  wrongs,  it  is  called 
a  ponOf  or  ei  tefecerii  tecurtim^ ;  by  whioh  the  defendant  is peremp- 
toriljf  required  to  shew  cause  in  the  first  instance.  In  point  of  form, 
the  original  writ  is  special  or  general,  nominatnm  «el  innominahanf  - 
The  former  contains  the  tine,  place,  and  other  circumstances  of  the 
demand,  very  partioulariy ;  the  latter,  only  a  general  com{danit, 
without  expressing  the  particulars,  as  the  writ  of  trespass  jiksre 
Ji^Uf  &c. 


*  Trye,  1.  U.  93.  •  3  Blac.  Com.  183, 4. 
^  Gilb.  K.  B.  312.  1  lost,  54.  b.  19.  b.  '  Id.  184. 

d  Intt  407. 670.  7  Co.  4.  a.  8  Co.  48, 9.  '  Append.  Chap.  IV .  $  9.  4. 

«  e.  11.  ^  Id.  $  6.  and  see  Finch.  L.  S57. 

*  1  Intt.  16.  b.  54.  b.  73.  b.  Oilb.  C  F.  M  fiac.  Abr,  89*  OUb.  C*  P.  3. 
4, 5.  3  Blae«  Com.  183. 
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In  tbe  Common  Pleas,^  we  have  seen%  an  orig^inal  writ  is  either  a 
fpecial  original,  adapted  to  the  nature  of  the  action,  or  a  common 
original:  in  trespoBS  quare  ciautum  fregiP* ;  and  there  is  a  rule  in 
that  courtly  that  **  no  attorney  shall  deliver  or  receive  any  declaration, 
without  an  original  proper  to  the  cause  or  action  being  first  sued 
forth  to  warrant  the  same  ;*'  which  rule  is  now  disused.  A  $pe* 
ml  original  however  is,  in  that  court,  seldom  issued  in  the  first 
instaDce^  except  in  cases  where  it  is  absolutely  necessary,  as  in  pro- 
ceeding against  peerty  corporationsj  and  hundredors^  who  are  not 
subject  to  a  capias ;  but  the  usual  mode  of  commencing  actions  in 
this  court,  is  by  issuing  out  a  writ  of  capias  quare  elausnmfregit\ 
which  is  founded  on  a  supposed  original,  and  answers  to  the  bill  of 
Middlesex  or  latitat  in  the  King's  Bench"^.  Before  the  statute  19  Hen. 
VII.  c.  0.  a  practice  had  heed  introduced,  of  commencing  an  action  in 
the  Common  Pleas,  by  bringing  an  original  writ  of  trespass  quare 
clausmn  fregit^  for  breaking  the  plaintiff's  close,  vi  et  armis ;  which 
by  the  old  common  law,  subjected  the  defendant's  person  to  be 
arr««Ced  by  writ  of  capias ;  and  then  afterwards,  by  connivance  of 
the  court,  the  plaintiff  might  proceed  to  prosecute  for  any  other  less 
forcible  injury*.  This  practice  appears  to  have  been  formerly  dis« 
countenanced  by  the  court' ;  but  of  late  years,  it  has  been  revived ; 
and  may  still  be  resorted  to,  in  cases  where  the  defendant  keeps  out 
of  the  way,  so  that  he  cannot  be  arrested  upon,  or  served  with  process 
against  his  person. 

The  ori)^ina1  writs  is  issued  by  tbe  cursitor^  who  is  so  called  from 
the  writs  de  cursu ;  and  where  no  capias  lies,  as  against  peers  or 
members  of  tbe  house  of  commons,  or  against  corporations,  or  bun- 
dredors  on  the  statutes  of  hue  and  cry,  &c.  it  is  necessarily  the  first 
proceeding  in  the  cause.  And  where  a  capicLS  lies,  but  the  defen- 
dant absconds,  or  keeps  out  of  the  way,  so  that  he  cannot  be  arrested, 
or  served  with  process  against  his  person^  it  is  usual  to  sue  out  an 
original  writ,  in  order  to  proceed  to  outlawry.  But  in  all  otber 
cases^  the  practice  is  for  the  plaintiff's  attorney  to  make  out  a  pra* 


•i4j>l«.  104.  ^AnUt\Q5, 

^  Append.  Chap.  IV.  §  8.  «  3  Blac.  Com.  28}. 

«  R.  It.  30  Gir.  IL  C.  P.  and  lee  R.  T.         '  R.  H.SGbt.  I.§  1.  C.  P. 
IG49.  a  P.  '  Append.  Chap.  IV.  $  8. 
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cipe*  for  an  original  writ,  and  deliver  it  to  the  filacer^  who  there- 
upon issues  the  capias  in  the  first  instance,  keeping  the  pracipe  as 
instructions  for  the  original,  which  is  not  in  fact  issued,  unless  it  be- 
come necessary,  in  consequence  of  a  writ  of  error  after  a  judgment 
by  default^.    There  being  no  cursitor  for,  an  original  writ  cannot 
be  issued  into,  a  county  palatine ;  but  when  the  cause  of  action,  being 
of  a  transitory  nature,  arises  therein,  an  original  writ  may  be  issued 
into  another  county ;  and  the  defendant,  if  he  reside  in  a  county  pala- 
tine, may  be  brought  into  court  on  a  testatum  capias :  and  if  he 
afterwards  move  to  change  the  venue  into  the  county  palatine,  the 
court  will  make  him  undertake  not   to  assign  for  error  the  want 
of  an  original*^.     On  suing  out  the  original  writ  or  capias,  where  the 
plaintifT's  demand  exceeds  forty  pounds,  a  fine  is  payable  to  the 
king,  by  way  of  composition  for  the  liberty  of  suing  in  his  cottrt** ; 
which  fine  is  estimated  according  to  the  amount  of  the  demand,  beii\g 
six  shillings  and  eight  pence  for  every  hundred  marks,  or  ten  shillings 
for  every  hundred  pounds^.     The  original  writ  should  be  directed  to 
the  stieriflT,  or  sheritTs,  of  the  county  where  the  action  is  brought,  and 
intended  to  be  tried ;  and  it  should  be  tested  or  witnessed  in  the 
king's  name  at   Westminster,  or  wherever   else   the  Chancery  is 
holdeu^;  and  as  that  court  is  supposed  to  be  always  open,  it  may  be 
tested  in  yacation,  as  well  as  in  term-time' :  But  a  private  seal  is 
frequently  aecessary  for  passing  it  in  vacation. 

The  terms  are  thos6  times  or  seasons  of  the  year,  which  are  set 
apart  for  the  dispatch  of  business,  in  the  superior  courts  of  common 
law*  The  history  of  these  terms  is  given  by  Sir  Henry  Spelmap}', 
who  has  clearly  and  learnedly  shewn,  that  they  were  gradually  formed 
from  the  canonical  constitutions  of  the  church ;  being  indeed  no  other 
than  those  leisure  seasons  of  the  year,  which  were  not  occupied  by 


*  Append.  Cbap.  IV.  §  1  •  3«  5. 7.  reeordari,  pone,  accedm  ad  curiam,  (except  of 

^  And  see  further  as  to  the  prtecipe  for  an  cattle   and  chattels,)  attaint,   conspiracy, 

original  writ,  Chitty  on  Pleading,  I  V.  p.  false    judgment,   and    dedimut    poietiatem, 

245.  Same  rule,  (a, J 

«  Pbsi  Chnp.  XXIII.  '  Finch.  L.  237.  3  Blac.  Com.  274. 

<»GiIb.  C.  P.  7.  STrye,  59,  60.    Sty.  Rep.  402.  3  Krb. 

«Trye,  58,  9.   R.  H.  6  W.  &  M.  K.  B.  814. 

Append.  Cbap.  IV.  §  9.     A  fee  of  6i,  8d.  ^  Jwl  Ang.  I.   2.  $  9.  tod  see  3  Blac. 

is  also  payable  to  the  King,  on  e?ery  writ  of  Com.  275. 
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Ike  great  festiTtls  or  fasts^  or  which  were  not  liable  to  the  general 
ideations  of  rural  business.  There  are  four  terms  in  the  year ;  which 
ire  called,  from  some  festival  or  sainCs  day  preceding  their  com« 
meDcementy  the  terms  of  Saint  Hilary ^  of  Ea$iery  of  the  Holy 
Trmitjff  and  of  Saint  Michael.  Hilary  term  begins  on  the  octave 
of  Saint  Hilary,  or  the  eighth  day  inclusive  after  the  feast  day  of  that 
saint,  which  falling  on  the  13th  of  January,  the  octave  therefore,  or 
first  day  of  Hilary  term  b  the  20th  of  January  ;  and  it  ends  on  the 
ISth  of  February  following,  unless  it  happen  on  a  Sunday,  and  then 
on  the  Idth  of  February*.  Easter  term  begins  in  fifteen  days  of 
Easter,  being  tlie  Sunday  fortnight  after  that  festival ;  and  ends  on 
Monday  before  Whitsunday.  Trinity  term,  which  was  abridged  by 
the  statute  32  Hen.  VIII.  c.  21.  begins  on  the  morrow  of  the  Holy 
Trinity,  being  the  Monday  next  after  Trinity  Sunday ;  and  ends  on 
the  Wednesday  three  weeks  after,  unless  it  happen  on  the  24th  of 
June,  and  then  on  the  day  following.  Michaelmas  term,  which  was 
abridged  by  the  statute  16  Car.  I.  c.  6.,  and  still  further  by  the  24 
Geo.  II.  c.  48.,  begins  (five  weeks  after  Michaelmas  day,)  on  the 
morrow  of  All  Souls,  being  the  3rd  of  November,  and  ends  on  the 
28th  of  November  following,  if  not  a  Sunday ^  otherwise  on  the  29th. 
Of  these  terms  it  may  be  observed,  that  Michaelmas  and  Hilary 
are  Jijsed  terms,  and  invariably  begin  on  the  same  day  of  the  year ; 
bat  Easter  and  Trinity  terms  are  moveable ,  their  commencement 
being  regulated  by  the  feast  of  Easter.  After  Hilary  and  Trinity 
terms,  the  judges  go  their  circuits,  for  the  trial  of  causes  wherein 
issues  have  been  previously  joined  ;  and  hence  they  are  called  issu^ 
oble  terms. 

In  each  of  these  terms,  there  are  stated  days,  called  general  or 
common  return  days ;  of  these  there  are  four  in  each  term,  except 
£a#ler,  which  has  five.  In  Hilary  term,  the  general  or  common 
return  days  are  in  eight  days  of  Saint  Hilary,  in  fifteen  days  of  Saint 
Hilary,  on  the  morrow  of  the  Purification,  and  in  eight  days  of  the 
Purification.  In*  Easter  term,  they  are  in  fifteen  days  of  Easter,  in 
three  weeks  after  Easter,  in  one  month  after  Easter,  in  five  weeks 


*  la  HiUnf  tenn,  the  fiitt  day  of  fall  term  is  the  23d  of  January,  if  not  Stmdbjr;  and  if 
^•ouity,  the  next  day  after  s  And  t|)is  term  always  begins  that  day  eight  weeks,  on  which 
^'^attmoi  t€rm  ended;  and  ends  foarteen  weeks  after  Mkhaelmas  term  began.  Man.  Excbeq. 
Apptiid.2. 
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from  Easter  day,  and  on  the  morrow  of  the  Ascension.  In  Trinii^ 
term,  they  are  on  the  morrow  of  the  Holy  Trinity,  in  eight  days  of 
the  Holy  Trinity,  in  fifteen  days  of  the  Holy  Trinity,  and  in  three 
weeks  after  the  Holy  Trinity.  And  in  Michaelmas  term,  they  are 
on  the  morrow  of  All  Souls,  on  the  morrow  of  St.  Martin,  in  eight 
days  of  St.  Martin,  and  in  fifteen  days  of  St.  Martin*.  Some  of  these 
return  days  happen  on  a  Sunday ;  and  anciently,  when  writs  were 
formed,  courts  of  justice  did  actually  sit  on  that  day ;  but  that  prac- 
tice haying  been  long  disused,  it  is  now  holden,  that  an  appearance 
cannot  be  entered,  nor  any  judicial  act  done,  or  supposed  to  be  done, 
by  the  court,  till  the  Monday^. 

On  one  or  other  of  these  return  days,  all  driginal  writs,  and  pro- 
cess thereon,  must  be  made  returnable ;  in  the  King's  Bench,  ubicun- 
que,  &c.  or  wheresocTer  the  king  shall  then  be  in  Efigland^f  or,  in 
the  Common  Pleas,  before   the  king's  justices  at    Weitminsier, 
The  first  general  return  day  of  the  term  is  usually  called  the  enmn 
day  of  that  term  ;  and  formerly,  when  essoins  were  allowed  in  per- 
sonal actions,  if  the  defendant  did  not  appear,  or  cast  an  essoin  on 
that  day,  the  plaintiff  on  the  next  day  might  have  entered  an  excep* 
tion,  and  obtained  an  order  that  his. essoin  should  not  be  received^; 
and  from  this  exception,  so  taken  and  entered,  the  second  day  after 
the  return  of  the  writ  was  called  xYkeday  of  exception.  The  third  day, 
the  sheriff  returned  his  writs  into  court,  which  were  deliTered  to  the 
cu»io9  hreviunij  and  from  thence  this  day  was  called  the  day  ofre- 
toma  brevium;  and  then  it  was  that  the  court  was  seised  of  the 
cause,  by  possession  of  the  writ.    The  fourth  day  was  called  the  ap- 
pearance  day^  or  dies  amorit^^  which  was  the  day  given,  ex  gratia 
curia^  for  the  defendant's  appearance :  And  this,  which  is  denomi- 
nated the  quarto  die  post,  is  now  the  first  day  in  full  term,  on  which 
the  court  sits  for  tlie  dispatch  of  business,  except  in  Trinity  term, 
when  the  court,  by  act  of  parliament,  does  not  sit  till  the  Ji/ih  day. 
The  first  and  last  days  of  every  tei*m  are  days  of  appearance. 

The  original  writ  should  always  be  tested  after  the  cause  of  action 


»  For  a  Ubie  of  the  Urmt  and  reUmu,  see  496.  526.  S.  C. 

Append.  Chap.  IV.  §  26.  c  jrye,  2.  and  ste  1  Chit  Rep.  323. 

«»  RegisU  19.  W.  Jon.  156.  2  Salk.  627.  *  Gilb.  C.  P.  13. 

6  Mod.  250.  3  Bur.  1596.  1  Blac  Rep.  «  Co.  Lit.  135.  a. 
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Bccraed* ;  except  in  the  court  of  Common  Pleas  at  Lancaster y 
where,  by  stat.  89  &  40  Geo.  III.  o.  105.,  the  parties  are  allowed  to 
declare  upon,  plead,  and  give  evidence  of  any  cause  of  action,  or  any 
matter  or  thing  in  bar  or  preclusion  of  any  personal  suit  or  action, 
or  any  other  matters  or  things,  provided  the  same  shall  have  accrued 
or  happened  prior  to  the  day  of  the  actual  signing  and  issuing  of  the 
writ  of  capicu  ad  tesptmdendumy  or  other  process  first  actually 
issued  forth  in  siich  suit  or  action  ;  notwithstanding  the  same  shall 
not  have  accrued  prior  to  the  teste  and  return  of  the  original  writ, 
whereupon  such  suit  or  action  shall  either  really  or  by  fiction  of  law 
be  grounded.  And  there  must,  in  general,  be  fifteen  days  at  least 
between  the  tetie  and  return  of  the  original  writ^;  the  law  requiring 
that  distance  of  time  between  tlie  $ervice  and  return  :  though  if  there 
be  less,  it  will  be  aided  by  the  defendant's  appearing,  and  pleading 
ID  chiefs.  And  by  the  statute  24  Geo.  II.  c.  48.  §  5.  *^  all  writs  and 
process  having  day  from  the  quarto  die  post  of  the  morrow  of  the 
Ascension^  to  the  morrow  of  the  holy  Trinity^  shall  be  good  and 
eflfectual  in  law,  notwithstanding  there  be  not  fifteen  days  between 
the  teste  and  return  of  the  said  writs'^.**  In  proceeding  to  outlawry, 
if  the  instructions  be  carried  to  the  cursitor  within  the  first  week  of  a 
term,  and  the  cause  of  action  arose  early  enough,  he  will,  for  the 
sake  of  expedition,  make  the  original  returnable  ou  the  first  or  any 
other  return  of  the  preceding  term* ;  otherwise,  it  is  usually  made 
retamable  in  the  same  or  the  next  term ;  or,  as  it  does  npt  affect  the 
liberty  of  the  defendant,  it  may  be  made  returnable  at  the  distauce  of 
two  or  three  terms^« 

■ 

The  want  of  an  original  writ  is  aided  after  verdict,  by  the  IS  Eliz. 
c.  14.  but  not  after  judgment  by  default,  or  confession' ;  or  upon 
demurrer,  or  nul  tiel  record  And  it  has  been  holden,  that  an  ori- 
giaai  writ  which  is  bad  in  substance,  or  a  good  one  which  warrants 
not  the  declaration,  is  not  aided  by  this  statute^.    Where  the  original 


•SBor.  967.  ""^  Co.  37.  b.  Cro.  Eliz.  722.  YeW.  108. 
^9  loft.  567.  Booth  oo  real  actiooi,  5.      Cro.  Jac.   185.  Cro.  Car.  282.  1  Ler.  69. 

Cilb.C  P.  9.  3  Blac.  Com.  275.     •  l  Sid.  84.  2  Ld.  lUym.  1209. ;  bot  see  tbe 

*  1  Sdk.  63.  1  Ld.  Rayn.  671.  S.  C  tut.  5  Geo.  I.  c  13.  by  which  ang  defect  or 

'  And  lee  UmU  16  Car,  I.  c.  6.  §  7.  fiiolt,  either  in  form  or  sabatiDce,  in  the 

*Trye,  60.  original  writ,  or  any  Tariance  therefrom,  U 

'  I>ycr»  175.  aided  alter  verdict. 
«SUt4Aao.  c.  16.  §2. 
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hawever  differs  from  the  declaration,  and  is  not  between  the  same 
partiesS  in  the  same  couDty^,  of  the  same  term*",  or  for.the  same 
cause  of  action*^,  the  court  on  a  writ  pf  error  will  prima  fade  intend 
that  it  is  not  the  original  upon  which  the  action  was  brought ;  and 
where  it  is  certified  to  be  the  same,  if  the  defendant  in  error  come  in 
upon  the  scire  facioH  ad  audie$idum  errqres^  and  aUedge  for  dimi- 
nution that  it  was  not  the  original  upon  which  be  declared,  >  the  oourt 
will  grant  a  new  certiorari ;  and  if  upon  such  writ,  there  appear  to 
be  a  good  original,  the  plaintiff  in  error  will  not  be  suflfered  to  make 
any  allegation  to  the  contrary*. 

When  all  the  proceedings  are  oj[  the  same  term,  an  original  writ 
of  that  term  will  warrant  them^ ;  and  the  cursitor  will  make  it  out,  as 
a  matter  of  course,  at  any  time  before  the  essoin  day  of  the  ensuing 
term.  But  an  original  writ  of  the  term  wherein  final  judgment  is 
given,  will  not  warrant  the  judgment,  if  it  appear  upon  record,  that 
there  have  been  proceedings  of  a  preceding  term<.  And  it  is  a  rule 
in  Chancery,  that  no  cursitor  shall  make  original  writs  of  any  return 
past,  unless  he  receive  instructions  within  the  term  wherein  they  are 
to  be  returnable,  or  at  furthest  on  or  before  the  essoin  day  of  the  next 
succeeding  term,  without  warrant  from  the  lord  chancellor,  or  master 
of  the  rolls^. 

If  the  defendant  therefore  bring  a  writ  of  error,  after  judgment 
by  default,  &c.  it  is  usual  for  the  plaintiff  to  present  ^petition  to  tlie 
master  of  the  rolls,  setting  forth  the  proceedings  in  the  acdon,  and 
the  bringing  of  the  writ  of  error,  and  that  the  petitioner  hath  not 
sued  out  an  original  writ  to  warrant  the  judgment,  which  he  is  ad- 
vised is  necessary ;  and  that  the  time  for  applying  for  the  same  in 
ordinary  course  being  expired,  the  cursitor  cannot  make  it  out,,  with- 
out an  order  for  that  purpose'.  On  this  petition,  the  master  of  the 
rolls  will  grant  bis  fiat^ ;  upon  which  an  order^  is  drawn  up,  agree- 


•  Cro.  Eliz.  204.  Hob.  251.  '  1  Keb.  327. 

^Cro.  Jac.  654,  5.  674.  ralin.  428.   2  f  1  Will.  181. 

Rol.    Rep.   382.   but  see  Cro.  Jac.  479.          >>  Lord  Clartndok't  Orders  in  Chancerj. 

contra.  *  Lav  and  Pnc.  of  Error,  39,  SO.  Append. 

«  Cro.  Car.  272.  327.  3  Mod.  136.  Chap.  IV,  §  27. 

^  10  Mod.  318.  1 1  Mod.  382.  ^  Id.  §  28.  . 

•Cro.  Jac.   597.  Palm.  428.    11  Mod.          » /rf.  J  29. 
383.  and  see  Rao.  ^.  142, 3. 
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ably  to  tbe  prayer  oF  the  petition^  that  the  cursitor  of  the  county 
wbere  the  veoue  is  laid,  do  issue  out  an  original  writ,  with  a  proper 
ntttfo  ;  and  that  the  petitioner  pay  the  plaintiff  in  error  liis  costs,  if 
lie  do  not  proceed  further,  after  baying  had  notice  of  the  order, 

Ai  origtofd  writ  was'  not  amendable  at  common  law,  in  the  case 
of  a  common  person*.  But  it  may  be  amended,  by  the  statute  8 
Hen.  VI'.  0.  142.  for  the  misprision  of  the  clerk,  in*  not  following  his 
instmetions,  or  on  account  of  his  nescience ^  or  want  of  skill,  in 
mttters  of  form,  though  not  in  substance*^.  When  the  cursitor  or 
hb  clerk  has  been  guilty  of  a  mistake,  in  making  out  tbe  original 
Tiriant  from  the  pracipe,  which  is  the  warrant  for  the  original,  the 
praotioe  of  the  office  is  to  set  it  right  as  a  matter  of  course,  and  re* 
seal  the  wril^ :  Or  tbe  amendment  may  be  made  on  motion^  or  by  pe- 
a&on  to  tbe  master  of  the  rolls'^ ;  and  it  seems  that  before  the  return 
of  die  writ,  the  motion  should  be  made  in  Chancery%  but  afterwards, 
k  the  oomt  where  the  writ  is  retumable^ 


Tbe  first  proceM,  or  proceeding  upon  the  original  writ,  in  actions 
of  aJtcaumij  covenant,  debty  annuity^  and  deiinuCy  is  a  summons^y 
•r  warning  to  appear  according  to  the  exigency  of  tbe  writ ;  which 
is  made  out  by  the  plaintiff^s  attorney  for  the  sheriff,  and  deliYered 
by  one  of  his  officers  to  the  defendant,  or  left  at  the  usual  place  of 
his  abode. 

Tbe  defeddant  being  summoned,  was  formerly  allowed  to  cast  an 
enoitl^y  or  send  an  excuse  by  his  servant  for  not  appearing ;  and  that 
bang  done,  it  was'  the  plaintiff  *s  duty  to  adjourn  it  to  some  day,  ap- 
pointed by  tbe  court,  in  the  next  term^ ;  if  he  did  not,  he  was  liable 
to  be  non^-proised.     But  no  essoin  was  ever  allowed  in  personal 


*  8  Co.  156.  b.  1  Saik.  49.  1  Ld.  Raym.      §  30,  31. 

56*.  S.  C.  •  3  Atk.  596. 

^ICo.  159.  Gilb.  C.  P.  117.  Barnes,  9,  ^  Baroes,  10. 16. 22. 

10. 1G.  n.  r  Fioch,  L.  305.  352. 

*  3  Atk.  599.  >>2Inst.l  '^.b.lS7. 

^2  Wlb.  395.  e  Dami  fc  Eas^  544.  7  '  CH>.  Eliz.  367.  Gilb.  C.  P.  13. 
teiC  Is  BMt,  300.  Append.  Chap.  IV. 
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actions,  od  the  retoro  of  a  capias* ;  nor  even  on  a  summom^  where 
the  delendant  was  seen  in  eourt,  or  appeared  by  attorney*^ :  and  as  a 
aorporation  aggregate  could  not  appear  in  any  other  manner,  they 
were  not  entitled  to  an  essoin^.  At  this  day,  the  defendant  heing  in 
general  at  liberty  to  appear  by  attorney,  no  essoin  is  allowed  in  any 
personal  action  whatsoever,  even  when  a  peer  or  member  of  parlia^ 
ment  is  defendant'.  Where  an  essoin  is  cast,  and  neither  quashed 
nor  adjourned  to  a  particular  day,  the  plaintiff,  in  the  King's  Bench, 
may  declare  the  first  day  of  the  next  term,  aiyl  the  defendant  is  not 
entitled  to  an  imparlance*. 

If  the  defendant  appear,  on  or  before  the  qtiarto  die  post  of  the 
return  of  the  original,  he  should  cause  an  appearance  to  be  entered 
with  the  filacevy  who  is  so  called  from  the  files  of  the  tnulos  hre- 
viiem,  which  are  warrants  for  him  to  continue  the  process'.  If  he 
made  default,  and  the  sheriff  returned  that  he  was  sotiomoned,  the 
practice  formerly  was,  for  the  filacer  to  issue  an  aitachmeni^;  which 
was  a  judicial  writ,  commanding  the  sheriff  to  put  the  defendant  by 
gages  and  safe  pledges  ;  that  is,  to  take  certain  of  his  goods,  which 
were  forfeited  if  he  did  not  appear,  or  to  make  him  find  personal 
pledges  or  sureties,  who  were  amerced  in  case  of  his  non-appearance^ : 
And  this  is  still  the  first  and  immediate  proceeding  upon  the  original 
in  trespass  vi  et  armt»*,  &c.  where  the  violence  of  the  Wrong  requires 
a  more  speedy  remedy ;  and  therefore  the  original  writ  commands 
the  defendant  to  be  at  once  attached,  without  any  previous  warning. 
Upon  this  process,  it  seems  that  the  sheriff  nqay  either  summon  the 
defendant,  or  take  gages  for  his  appearance  at  the  return  of  it^.  Bat 
a  sheriff's  officer  cannot  justify  entering  the  defendant's  house,  under 
an  original  writ  of  trespass  quare  clausum  Jregiif  and  continuing 
there  till  the  defendant  paid  him  a  sum  of  money,  as  and  by  way  of 
surety  for  his  appearance^    The  sheriff's  return  to  the  attachment 


•  2  Str.  1194.  '  Gilb.  C.  P.  14.  Trye,  mfirtf. 

^  2  Wil9.  165.  K  Append.  Chap.  IV.  $  14. 

«  Bro.  Abr.  tit  Corponlhn,  38.  Cat;.  Pr.  ^  Oilb.  Dist  18,  ice.  Ron.  Ej.   136.  3 

C.  P.  8.  Jrgeni  v.  Dean  S^  OupUr  ^f  Si.  Blac.  Com.  880. 

PavPs,  E.  23  Geo.  III.  K.  B.  cited  ia  9  ^  Finch,  I.  355. 

Duraf.  «c  East,  16.  fc  16  Eait,  8.  in  noHt.  ^  Bro.  Abr.  tit  Aitaekmmi,  pi.  9.  and  see 

'  See  9  Dornf.  &  East,  16.  fc  16  Bast,  7.  Dalt  Sher.  Ch.  39.  p.  154,  ha. 

(a.)  >  6  Dunf.  St  Bast,  137. 

«  2  Dam  f.  ft  East,  16. 
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M  either  that  ha  has  attached  the  defendant*,  or  that  he  has  nothing 
ky  which  he  can  be  attached :  in  the  latter  case,  the  plaintiff  may 
have  a  te$taimm  pone  or  attachment^.  If  the  defendant,  being  at- 
tached, still  neglect^  to  appear,  the  plaintiff  might  formerly  have 
prooeededy  in  all  cases,  to  compel  his  appearance  by  di$tring(M^f  or 
distress  infinite ;  which  was  a  process  commanding  the  sheriff  to  dis- 
train the  defendant  by  all  his  lands  and  chattels,  and  to  answer  for  the 
wnie^  or  profits  of  the  same. 

In  tlie  King^s  Bench,  the  sheriff,  on  the  first  distringasj  usually  re- 
turned issues  to  the  amount  of  forty  shillings  :  and  this  was  so  much 
of  course,  that  no  more  could  have  been  levied  by  the  sheriff  in  the  first 
instance ;  and  tlierefore  the  levying  of  the  whole  debt  at  once,  on  a 
ieitatum  digtringaM^hM  been  deemed  irregular*.     And  where  the 
defendant  was  called  in  the  writ  by  a  wrong  name,  the  sheriff  was 
holden  not  to  be  justified  in  taking  his  goods  under  it^     If  the  de- 
feodant  did  not  appear,  before  or  on  the  quarto  die  post  of  the  return 
o(  the  first  dUtringas^  the  plaintiff  sued  out  an  alias  distringa^j 
and  thereupon  moved  the  court  to  increase  the  issues ;  a  proceeding 
that  seems  to  have  come  in  lieu  of  the  writ  of  aveimewf'.    In  general, 
if  the  debt  were  small,  the  court  would  order  issues  to  be  returned  at 
OQce  to  the  amount  of  it ;  but  otherwise,  on  the  defendant's  non-ap- 
pearance, the  plaintiff  sued  out  a  pluriet^y  or  festatumf'  disiringasy 
aad  moved  the  court  a  second  time,  and  so  toties  quoties^  until  issues 
were  returned  to  the  amount  of  the  debt.     When  that  was  done,  the 
plaintiff  applied  to  the  court,  for  a  rule  for  sale  of  the  issues*,  under 
the  statute  10  Geo.  III.  c.  50.  which  enacts,  that  '<  the  court  out  of 
*'  nrhich  the  writ  proceeds,  may  order  the  issues,  levied  from  time  to 
"  time,  to  be  sold,  and  the  money  arising  thereby  to  be  applied^  to 
''pay  such  costs  to  the  plaintiff,  as  the  said  court  shall  think  just, 
"  under  all  the  circumstances,  to  order ;  and  the  surplus  to  be  re- 
"  taioed,  lintii  the  defendant  shall  have  appeared,  or  other  purpose  of 


*  Append.  Cbap.  IV.  §  15.  Moore,  105.  1   Barn,  k,  Aid.  647.  1  Chit. 
^^(16.  Kep.  282. 

«/A  i  n.  18.        '           .  f  Append.  Cbap.  V,  }  4. 

*  riDch,  L.  35«.  Sut.  Wettm.  2.  c.  39.  *  Thtt.  Brevl  144,  5. 

8  Inn.  453.  5  Mod.  117.  i  Append.  Chap.  V.  $  4. 

*  4  Batt,  168.  k  /rf.  j  5.  4  fiait,  162. 

'  6  Dornt  tt  £ait«  234.  and  see  8  Eaat,  »  Append.  Cbap.  V.  §  6,  7,  8. 
^  2  Canpk  270.    3  Campb.  108.   1 


128  OF    PROCESS  BY   OIUGINAI^. 

*^  the  writ  be  answered  :**  Which  statute  was  construed  to  extend  19 
all  writs  of  distringa$f  and  not  to  be  confined  to  such  as  concerned 
privilege  of  parliament  only*. 

The  process  upon  an  original  writ  of  trespass  quare  clausum 
fregity  in  the  Common  Fleas,  was  similar  to  that  in  the  Klng^s 
Bench.  And  for  expediting  the  proceedings,  writs  of  dudrmgas  in 
the  Common  Pleas  might  have  been  made  returnable  on  any  day  io 
term^y  and  need  not  have  had  fifteen  days  between  the  teste  and  re- 
turn^; and  it  was  a  rule^,  that  '*  upon  all  writs  of  duttringaB  retom- 
able  the  last  day  of  term,  the  plaintiff  shpuld  be  at  liberty,  at  the 
rising  of  the  court,  to  move  to  increase  issues  on  the  alias  or  plurieg 
distringaSf  to  be  issued  thereupon  on  the  followjng  day,  in  case  no 
appearance  should  have  then  been  entered  ;  and  also  that  in  like  cases, 
where  a  distringas  should  be  returnable  on  the  last  day  of  term,  and 
issues  thereupon*  levied,  the  plaintiff  should  be  at  liberty,  at  the  rising 
of  the  court,  to  move  for  leave  to  sell  such  issues,  to  pay  the  costs  of 
such  distringas  or  distringas* s.^^  Where  the  debt  was  small,  the 
court  of  Common  Pleas  usually  ordered  the  issues  to  be  increased  to 
the  full  amount  of  it,  on  the  second  or  alias  distringas  ;  but  if  it 
were  large,  they  would  order  401.  or  501.  to  be  levied  on  the  second, 
and  the  remainder  on  the  third  or  pluries  distringas* ;  and  it  was  in 
the  discretion  of  the  court,  to  put  the  defendant  under  terms  of  plead- 
ing instanter^  and  taking  short  notice  of  trial,  when  he  moved  to  have 
the  issues  levied  upon  several  distringases  restored  to  him  on  his  ap- 
pearance, according  to  the  statute  10  Geo.  III.  c.  50.  §  4^ 

Where  a  defendant  resided  abroad,  and  no  person  here  had  an 
anthority  to  appear  for  him,  his  goods  could  not,  it  seems,  have  been 
taken  under  a  writ  of  distringas^  issuing  out  of  the  court  of  Com- 
mon Pleas,  to  compel  his  appearance^.  So  where  a  plaintiff  sued  a 
defendant  who  was  out  of  the  country,  for  a  debt  contracted  here  by 
his  wife  in  his  absence,  and  proceeded  by  distringas,  that  court 
ordered  the  writ  to  be  set  aside,  and  the  issues  levied  under  it  to  be 


»  5  Bar.  2726. 7.  «  Imp.  C  P.  4  Ed.  p.  617, 18. 

^  Imp.  C.  P.  6  Ed.  p.  566.  '  1  Bos.  &  Pal.  81. 

«  Id.  ibid,  in  marg.  f  Webtter  v.  M'Namara^  T.  32  Geo.  lit 

«  R.  T.  38  Geo.  III.  C.  ?•  1  Bos.  At  Pol.  C.  P.  Imp.  a  P.  619,  SO. 
312. 
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Kstored*.  And  in  another  case*^,  they  set  aside  a  dUtringcu,  eu« 
euted  opoD  the  goods  of  the  wife  of  a  surgeon  in  the  navy,  serving  on 
t  foreign  station,  the  debt  not  beiog  contracted  in  the  wife's  trade. 
Bat  where  the  defendant  quitted  the  kiogdom  before  the  action  com-' 
meneed,  leaving  another  in  possession  of  his  house  and  goods,  and 
the  plaintiff  having  served  a  summons  to  appear  at  the  house,  dis« 
trained  the  defendant's  goods  to  compel  an  appearance,  the  court  held 
it  to  be  regular^.  So  where  the  defendant,  residing  abroad,  carried 
00  trade  in  England,  a  plaintiff  might  have  proceeded,  notwithstand- 
log  Us  absence,  to  compel  an  appearance  by  distringas  ^  particu- 
larly if  the  plaintiff  did  not  know,  at  the  time  of  giving  credit,  that 
tlie  drfendant  was  out  of  the  realm*'*  And  where  three  partners  (two* 
of  whom  resided  abroad,  and  one  in  England,)  were  sued  for  a  part-* 
oership  debt,  atid  the  partner  resident  in  EngUund  appeared  to  the 
action,  but  refused  to  appear  for  the  partners  who  resided  abroad^ 
the  sheriff,  under  a  distringas  issuing  out  of  the  Common  Pleas 
against  the  two  partners,  might  have  taken  partnership  effects,  though 
paid  for  by  the  partner  resident  in  England  alone,  to  whom  the 
partoership  was  largely  indebted ;  and  the  court  would  not  have  re- 
lieved him  from  such  distress'.  But  where  an  action  had  been  com- 
menced against  two  partners,  one  of  whom  resided  abroad,  and  the 
other,  who  was  resident  here,  appeared  for  hunself  only,  the  court  of 
Common  Pleas  set  aside  a  distringas  and  subsequent  proceedings 
thereon,  against  the  latter  defendant,  and  ordered  the  issues  levied 
upon  his  separate  property  to  be  restored :  So  that  where  there  are 
flo  partnership  effects,  there  is  no  other  mode  of  proceeding  in  such 
cose,  than  by  outlawing  the  defendant  who  is  abroad^ 


The  method  of  proceeding  by  summons,  attachment,  and  distress 
infinite,  is  not  affected  by  the  statutes  for  preventing  frivolous  and 
vexatious  arrests^ ;  which  only  relate  to  process  against  the  person. 
And  as  no  capitis  lay,  it  was  the  only,  method  of  proceeding  against 
peers  of  the  realm,  corparationsf^,  and  hundred&rs  on  the  statutes  of 


■  I  TaanU  485. 
^STaont.  Ud. 

*  1  B(M.  &  Pal.  200. 

*  1  Taunt.  487. 

'3  Bos.  It  .Pal.  954. 
'  4  Taunt,  299. 


«  12  Geo.  I.  c.  29.  5  Geo.  II.  c  27.  Barnei, 
407,  8,  9.  and  see  the  preamble  to  tbe 
iecond  aectioo  of  the  statute  51  Geo.  III. 
0.124. 

^  Com.  Dig.  tit  PtoAr,  2  B.  2.  6  Mod. 
183. 
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hae  and  cry^,  &c.  But  this  method  of  proceeding  bang  found  ex<« 
tremely  dilatory  and  expensive,  as  well  as  oppressive  to  the  defend- 
ant, particularly  when  he  resided  abroad,  a  rule  of  court  was  made 
in  the  Common  Pleas^,  calculated  to  prevent  surprise  on  the  defeod- 
ant ;  whereby  it  was  ordered,  that  **  in  every  action  to  be  coromenoed 
by  original  writ  of  quare  clamum  fregii^  there  should  be  written 
or  printed,  under  the  summons  to  be  served  by  the  sheriflTs  oflicer  oo 
such  writ,  a  notice  similar  to  that  required  on  other  serviceable  pro- 
cess, of  the  intent  and  meaning  of  such  service ;  and  that  upon  every 
disiringcUf  to  be  issued  in  default  of  the  defendant's  appearance  to 
such  quare  clausum  fregify  there  should,  at  the  time  of  the  exe- 
cution  of  such  dUtringaSj  be  served  by  the  slieriflTs  officer  on  the 
defendant,  if  he  could  be  met  with,  or  if  not,  left  at  his  dwelling 
house  or  place  where  such  dintringaB  should  he  exe6uted,  a  written 
or  printed  notice,  apprising  him  of  the  cause  of  the  distress,  and  that 
in  default  of  his  appearance  at  the  return  of  the  writ,  he  would  be 
liable  to  be  distrained  upon  for  such  further  sum  as  the  court  should 
order."  ' 

At  length,  it  was  enacted  by  the  statute  51  Geo.  III.  c.  124. 
§  2.  (continued  by  the  57  Geo.  III.  c.  101.)  that  "  in  all  cases  where 
'^  the  plaintiff  or  plaintifis  shall  proceed  by  original  or  other  writ, 
'^  and  summons  or  attachment  thereupon,  in  any  action  against  any 
'*  person  or  i>ersons  not  having  privilege  of  parliament,  no  writ  of 
''  diatringas  shall  issue  for  default  of  appes^rance  ;  but  the  defendant 
^'  or  defendants  shall  be  served  personally  with  the  summons  or  at« 
'^  tachment,  at  the  foot  of  which  shall  be  written  a  notice,  inforroiofc 
'^  the  defendant  or  defendants  of  the  intent  and  meaning  of  such 
"  service,  to  the  effect  following'' ;" 

*  C.  p.  [naming  the  defendant!]  You  are  served  with  this  pro- 
'  cess,  at  the  suit  of  A.  B. .  \naming  the  plaintiff  or  plaintiffs]  to 

*  the  intent  that  you  may  appear  by  your  attorney,  in  his  majesty's 

*  court  of at  We$tmin8terf  at  the  return  hereof,  being  the 

* day  of  **,  in  order  to  your  defence  iu  this  actio«  : 

*  And  take  notice,  that  in  default  of  your  appearance,  the  said  A.  B. 


»  3  Kcb.  1'26.         *  (hif  tif  the  month  whfii  the  process  is  return- 

>>  R.  H.  49  Geo.  III.  C.  P.  1  Taont.  204.  able ;  it  hariog  been  holden,  that  notice  to 

505.  and  lee  id.  59.  appear  at  the  return  of  the  writ,  "  beinft 

*  Append.  Chap.  TV.  §  10.  from  Eatter  day  in  oite  month/'  is  bad.  4 

*  These  blanks  must  be  filled  up  with  the  TaunU  731. 
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*  will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon, 
'  is  if  you  bad  yourself  appeared  by  your  attorney.' 

"  But  in  case  it  shall  be  made  appear  to  the  satisfaction  of  the  court, 
''  or  in  the  vacation,  of  any  judge  of  the  court  from  which  such  pro** 
"  cess  shall  issue,  or  into  which  the*  same  shall  be  returnablei  that  the 
''  defendant  or  defendants  could  not  be  personally  served  with  such 
''  sammons  or  attachment*,  and  that  such  process  had  been  duly 
<*  executed  at  the  dwelling  house  or  place  of  abode  of  such  defen« 
**  daot  or  defendants,  that  then  it  shall  and  may  be  lawful  for  the 
*'  plaintiff  or  plaintiffs,  by  leave  of  the  court,  or  order  of  such  judge 
**  as  aforesaid,  to  sue  out  a  writ  of  distringas^t  to  compel  the  ap<« 
**  pearance  of  such  defendant  or  defendants ;  and  that  at  the  time  of 
'^  the  execution  of  such  writ  of  diitringaSf  there  shall  be  served  on 
"  the  defendant  or  defendants,  by  the  officer  executing  such  writ,  if 
'^  he  she  or  they  can  then  be  met  with ;  and  if  be  she  or  they  cannot 
''  then  be  met  with,  there  shall  be  left  at  his  her  or  their  dwelling 
**  house,  or  other  place  where  such  distringai  shall  be  executed,  a 
'*  written  notice  in  the  following  form*" :" 

*■  In  the  court  of [specifying  the  court  in  which  the  ^uit 

'  ikaUbe  dependingJ]  Between  A.  B.  plaintiff,  and  C.  D.  defendant. 
'  [naming  the  parties,]  Take  notice,  that  I  have  this  day  distrained 
^  upon  your  goods  and  chattels,  for  the  sum  of  forty  shilling^,  in 
'  consequence  of  your  not  having  appeared  by  your  attorney  in  the 

*  said  court,  at  the  return  of  a  writ  of ,  returnable  there  on  the 

* day  of ;  and  that  in  default  of  your  appearing  to 

'  the  present  writ  of  diatringaSf  at  the  return  thereof,  being  the 

* day  of ,  the  said  A.  B.  will  cause  an  appearance 

'  to  be  entered  for  you,  and  proceed  thereon,  as  if  you  had  yourself 
^  appeared  by  your  attorney.' 

E.  F. 
[The  name  of  the  sheriff 'it  officer.] 
*  To  C.  D.  the  above-named  defendant.' 

**  And  if  such  defendant  or  defendants  shall  not  appear  at  the 
*^  retam  of  such  original  or  other  writ,  or  of  such  distringas^  as  the 
^  case  may  be,  or  withiu  eight  days  after  the  return  thereof,  in  such 


^Append.  Ch«p.  IV.  $   13.    Aadforthe  i»«lppen<1.  Chap.  IV.  c  ^^   ]g 

ftwBi  of  retams  to  the  original,  on  the         <  AiL  §  19. 
«^  italnte^  fee  hI.  (  11, 12. 

k2 
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^  6*96  it  shaD  and  may  be  lawful  to  and  for  the  plaintiff  or  plaintiffii, 
'<  upon  affidayit  being  made  and  filed  in  the  proper  court,  of  the 
''  personal  service  of  such  summons  or  attachment^  and  notice 
^  written  at  the  foot  thereof  as  aforesaid,  or  of  the  due  executioo  of 
^  Buoh  di9tring€uf',  and  of  the  service  of  such  notice  as  is  thereby 
directed  on  the  execution  of  such  di$iringast  as  the  case  may  be, 
to  enter  a  common  appearance  for  the  defendant  or  defendants,  and 
*'  to  proceed  thereon,  as  if  such  defendant  or  defendants  had  entered 
''  his  her  or  their  appearance,  any  law  or  usage  to  the  contrary  not- 
^'  withstanding ;  and  that  such  affidavit  or  affidavits  may  be  made 
'*  before  any  judge  or  commissioner  of  the  court,  out  of  or  into  which 
**  such  writs  shall  issue  or  be  returnable,  authorized  to  take  affidavits 
'^  in  such  court,  or  dse  before  the  proper  officer  for  entering  common 
''  appearances  in  such  court,  or  his  lawful  deputy ;  and  which  affida- 

'<  vit  is  thereby  directed  to  be  filed  gratU.*^ 

♦ 

The  provisions  of  this  statute  seem  to  extend  to  the  process  by 
di»iringa»  in  the  Exchequer,  as  well  as  in  the  other  superior  courts 
at  WeBimingtev^ :  And  the  court  of  Common  Pleas  will  not  grant  a 
distringcM  against  a  defendant  who  has  gone  abroad,  without  proof 
of  his  having  absented  himself  with  intent  to  avoid  the  process'^.  To 
ground  a  motion  for  a  distringas  on  the  above  statute,  an  affidavit 
must  be  made  by  the  sheriff  ^s  officer,  or  person  employed  to  serve 
the  ventre,  stating  that  he  has  endeavoured  to  serve  it  on  the  de- 
fendant personally,  for  which  purpose  he  has  made  three  several  ap- 
plications at  least  at  his  dwelling  house  or  place  of  abode,  the  last  of 
which  was  on  the  return  day  of  the  writ,  when  he  left  the  summons, 
or  copy  of  the  venire,  with  one  of  the  defendant's  family,  or  the  per- 
son with  whom  he  lodged ;  but  that  he  couM  not  be  personally  met 
with,  and  that  deponent  believes  the  defendant  kept  out  of  the  way 
to  avoid  being  served%  with  his  reason  for  such  belief^ :  and  the 
affidavit  must  set  forth  the  tenor  of  the  siunmonss,  and  notice  sub- 
scribed to  the  process,  in  hac  verba\  It  should  be  remembered 
however,  that  this  clause  of  the  statute  does  not  extend  to  persons 


»  Append.  Cbapi  IV.  §  23.  «  4  TauDt  156. 

^  LI.  §  24, 5.  And  for  the  forms  of  retams  <  5  Ttunt.  520.  1  M«rsb.  267.  S.  C.  and 

to  the  dittrvrgaif  on  the  above  statute,  see  see  itL  268.  fc).  5  Taant,  853. 
id.  $  20,  21,  2.  14  Taunt  629. 

«  5  Taunt.  11.  fa).  ^  5  Taunt.  853. 

*U  703.  1  Bfarth.  292.  S.  C 
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htmg  privQege  of  parliament,  the  proceedings  against  whom  will  be 
considered  in  the  following  chapter ;  nor  to  the  process  by  attach- 
ment on  a  jusiicieSf  in  a  county  palatine* :  And  the  method  of  pro- 
ceeding by  summons  or  attachment  and  digtringast  subject  to  the 
restrictions  of  the  statute,  may  still  be  used  against  other  persons, 
where  they  keep  out  of  the  way^  so  that  they  cannot  be  arrested,  or 
senred  with  prooess. 


•5Ti«nt.60. 


t     i34     ] 


CHAP.  VI. 


Of  the  Procbbdings  in  Actions  against  Peers  of  the 
Realm,  and  Members  of  the  House  of  Commons; 
and  against  Corporations,  and  Hundredors. 

A  T  common  law,  it  seems  that  peers  of  the  realm,  and  members 
"^^  of  the  house  of  commons,  not  being  subject  to  a  capias^  could 
only  have  been  sued  by  original  writ.  But  now,  by  statute  12  & 
IS  W.  III.  c.  3^.  ^*  any  person  or  persons  haying  cause  of  action 
^'  against  any  knight,  citizen  or  burgess  of  the  house  of  commons, 
'*  or  any  other  person  entitled  to  priyilege  of  parliament,  may  prose- 
''  cute  such  knight,  &c.  in  his  majesty's  court  of  King's  Bench, 
'*  Common  Pleas,  or  Exchequer,  by  summons  and  distress  infinite, 
^<  or  by  original  iiS  and  summons,  attachment,  and  distress  infinite ; 
'<  which  the  said  respective  courts  are  empowered  to  issue  against 
'*  them,  or  any  of  them,  until  he  or  they  shall  enter  a  common  ap« 
''  pearance,  or  file  common  bail  to  the  plaintiff's  action,  according  to 
«  the  course  of  each  respectiye  court." 

And  for  preventing  inconveniences  arising  from  merchants,  and  other 
persons  within  the  description  of  the  statutes  relating  to  bitnknipts, 
being  entitled  to  privilege  of  parliament,  and  becoming  insolvent,  it 
is  enacted,  by  the  statute  4  Geo.  III.  c.  33.  that  '<  any  single  cre- 
*^  ditor,  or  two  or  more  creditors  being  partners,  whose  debt  or  debts 
«  amount  to  one  hundred  pounds  or  upwards,,  and  any  two  creditors 
*^  whose  debts  amount  to  one  hundred  and  fifty  pounds  or  upwards, 
'*  or  any  three  or  more  creditors  whose  debts  amount  to  two  hundred 
''  pounds  or  upwards,  of  any  person  or  persons  deemed  a  merchant, 
''  banker,  broker,  factor,  scrivener,  or  trader  or  traders,  within  tha 
**  description  of  the  acts  of  parliament  relating  to  bankrupts,  haying 
<<  privilege  of  parliament,  may,  upon  affidavit  or  affidavits  being  mad« 


•  For  the  history  of  tiiis  ftatate,  and  the  attentions  it  und^ent  in  the  Hoase  of  Lorda| 
see  a  fl.  BUc.  873, 4.  300f  &c. 
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**  and  filed  on  record,  ia  any  of  his  majesty'ti  courts  at  Wesimituterf 
^  by  such  creditor  or  creditors,  thac  such  debt  or  debts  is  or  are 
^^  justly  due  to  hi ni  or  them  respectively,  and  that  every  such  debtor 
**  as  he  or  they  verily  believe,  is  a  merchant,  &c.  within  the  deserip- 
*^  Am  of  the  statutes  relating  to  bankrupts,  sue  out  of  the  same 
**  coarC,  summons,  or  an  original  bill  and  summons,  against  such 
*'  merebmot,  &c.  and  serve  him  with  a  copy  thereof ;  and  if  such 
**  mevdiant,  &e.  shall  not  within  two  months  after  personal  service  of 
^  such  summons,  (aflBdavita  of  the  debt  or  debts  having  been  duly 
'^  made,  and  filed  as  aforesaid,)  pay,  secure,  or  compound  for  such 
^  dd>t  or  debts,  to  the  satisfaction  of  such  creditor  or  creditors,  or 
'*  enter  into  a  bond  in  such  sum,  and  with  two  such  sufficient  sureties 
^  as  any  of  the  judges  of  that  court  out  of  which  such  summons  issues 
''  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  such 
*^  action  or  actions,  together  with  such  costs  as  shall  be  given  in  the 
^  same,  he  shall  be  accounted  and  adjudged  a  bankrupt,  from  the 
*^  time  of  the  service  of  such  summons ;  and  any  creditor  or  creditors 
^  may  sue  out  a  commission  against  any  such  person,  and  proceed^ 
'^  thsreon,  in  like  manner  as  against  other  bankrupts/' 

And  in  order  to  give  effect  to  the  above  provisions,  it  is  enacted  by 
the  statute  46  Geo.  III.  c.  121.  that  *^  when  any  summons,  or  original 
**  bill  and  summons,  shaU  be  sued  out  against  any  person  or  persons 
^  deemed  a  merchant,  &c.  within  the  description  of  the  acts  relating 
*^  to  bankrupts  having  privilege  of  parliament,  and  such  affidavit  or 
'*  affidavits  of  the  debt  or  debts  duly  made  and  filed,  as  in  the  said 
^'  recited  aet  mentioned,  and  such  merchant,  &c.  shall  enter  into  such 
**  bond  as  in  the  said  act  mentioned,  to  pay  such  sum  as  shall  be  re- 
''  covered  in  such  action  or  actions,  together  with  such  costs  as  shall 
**  be  given  in  tlie  same,  every  such  merchant,  &c.  shall  also,  within 
**  tvfo  months  after  personal  service  of  such  summons,  cause  an  ap- 
^  pearance  or  appearances  to  be  entered  to  such  aetion  or  actions, 
**  in  the  proper  court  or  courts  in  which  the  same  shall  have  been 
**  brought ;  and  on  default  thereof  he  shall  be  accounted  and  adjudgetl 
^  a  bankrupt,  from  the  time  of  the  service  of  such  summons,  and 
^  any  creditor  or  creditors  may  sue  out  a  conunission  against  any 
**  such  person,  and  proceed  therein,  in  like  manner  as  against  other 
«  bankrupts'." 


the  tititate  47  Geo.  IIL  c  40.  for  alUriog  the  practice  of  courta  of  iqmtjf,  ia 
ndu  im  wkich  memben  of  pariiameBt  are  defeudaou. 
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Sime  the  making  of  the  statute  12  &  13  W.  III.  c.  3.  memben 
of  the  hoQse  of  commons  may  be  sued  by  hill  and  sammons,  &c.  as 
well  as  by  original  writ^    And  if  a  person  having  privilege  of  par- 
liament be  in  the  King^s  Bench  prison,  a  declaration  may  be  filed 
against  him,  as  being  in  the  custody  of  the  marshal ;  and  no  sommoos 
need  be  issued^.    There  are  also  two  cases,  in  whieb  it  has  been  de- 
termined,  that  a  peer  of  the  realm  may  be  sued  in  the  King's  Beoob, 
by  bill  and  summons^  &c.    But  in  a  modem  case*^,  it  was  the  D|Hoion 
of  the  judges,  on  a  question  referred  to  them  in  Uie  house  of  lords^  that 
these  cases  were  not  to  be  considered  as  decisive  authorities  te  the 
subject ;  though,  after  pleading  in  chief,  it  was  too  late  for  the  de- 
fendant to  object  to  the  jurisdiction  of  the  courts     It  seems  therefore 
that,  notwithstanding  the  above  statute,  the  only  regular  mode  of  pro- 
ceeding against  a  peer,  is  by  original  writ^    And  if  a  peer  be  sued 
Jointly  with  others,  by  bill  of  Middlesex^  the  court  will  set  aside  the 
proceedings,  as  against  the  peer^.     But  if  an  Iri^k  peer  be  sued  by 
bill,  the  court  of  Common  Pleas  will  not  set  aside  the  {^oceedings  on 
tnotion ;  but  leave  him  to  plead  his  privilege  in  abatement*^.    It  was 
formerly  doubted,  whether  a  member  of  the  house  of  commons  was 
entitled  to  his  privilege,  when  sued  with  a  common  person^ ;  but  it 
is  now  settled,  that  his  privilege  shall  be  allowed  him.     Aad  where 
an  action  is  brought  against  a  peer  or  member  of  the  house  of  com* 
moos,  jointly  with  other  persons,  the  original  writ  or  bill  should  be 
against  all  the  defeuflants ;  upon  which  the  peer  or  member  should  be 
aunlmoned,  and  a  capias  issued  against  the  others. 

In  proceeding  by  original  writ'',  against  a  peer  or  member  of  the 
liouse   of  commons,  the    original  should    issue   into  that   county 

*  it  Ld.  Raym.  1442.  9  Str.  '734.  S.  C  But  the  original  writ  against  a  peer,  the  sheriff 
Ibis  mode  of  proceeding  is  not  allowed,  as  must  always  be  commanded  to  «iim«o«him 
«ga7nst  onprivireged  pei-sons.  Whiitporik  v.  by  good  summoners ;  and  after  deseribiDg 
M:kardton,  £.  23  Geo.  III.  K.  B«  the  defendant  in  both  cases  by  his  proper 

*>  5  Darnf.ic  East,  361*  title,  these  words  must  be  added,  **  having 

<  Say.  Rep.  63,  4.   Cowp.  844.  "  primiegt  of  par!iameni;»    and   instead  of 

'  2  U.  Blac.  267.  299.  and  see  3  Bos.  &  sayiiog  in  the  process,  "  ^  tkal  you  kam  hit 

Pol.  7.  9  fb.)  12  (o.J  "  Aody,"  sty  "«  lAolAt^/'  dCc 

•  See  alto  Bra  Abr.  tit  BMi,  pi.  6.  and  '3  Manle  &  Sel.  88. 
iUtpontkr,pU  30«  ^  1  Moore,  410. 

f  2  H.  Blac  267.  299.  Lil.  Ent.  21.    The  >1  Taunt  256. 

origiBal  writ  and  process  against  a  peer  or         ^  For  the  Ibrm  of  a  pnecfpe  for  an  original 


aember  of  the  house  of  commons,  is  the  writ  in  cote,  against  m  peer  or  memt>er  of  the 
same  as  against  other  persons;  for  which  house  of  commonfy  fee  Append.  Cha^  V. 
«Mir  Append.  Chap.  V.  $  1,  &c  only  that  m     §  1»  2, 
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where  the  defendant  lives ;  and  a  Mimfiiofi«  is  noade  out  thereon  by 
the  plaintifiTs  attorney,  and  delivered  to  the  sheriff,  who  serves  it  on 
the  d^endant  personally,  or  by  leaving  it  at  his  dwellings  house,  or 
last  place  of  abode*.  Before  or  on  the  quarts  die  poH  of  the  return 
of  the  original,  the  defendant  either  appears  or  makes  default ;  for  he 
ctnnot  cast  an  essoin*'.  If  he  make  default,  the  plaintiff  may  sue 
oat  a  teatatum  summons%  or  (which  is  more  usual,)  a  dutringa^^ 
and  after  that  (if  necessary,)  an  aliaa  or  plurie$  duiringiul^ ;  upon 
whieh  he  may  move  to  increase  and  sell  the  issues,  as  was  formerly 
usual  in  other  cases^  Or,  upon  an  affidavit  of  the  personal  service 
of  the  summons,  he  may  proceed  by  entering  an  appearance,  in  the 
manner  pointed  out  by  the  statute  45  Geo.  III.  c.  124.  §  3s:  If  the 
sheriff  return  upon  the  digtringa$y  S;c.  that  the  defendant  hath 
nothing  by  which  he  can  be  distrained,  the  plaintiff  may  have  a 
ieHatum  di$tringas  into  another  county^.  And  after  a  summons  and 
diHringcu  had  issued  against  a  privileged  defendant,  in  the  county 
where  the  action  was  brought,  but  in  which  he  did  not  reside,  and  of 
which  process  he  had  no  notice,  and  returns  were  made  of  non  eH 
tfivenfiis  and  nulla  bonUj  it  was  holden,  that  a  tegtatum  dudringoB 
might  regulariy  issue  into  the  county  in  which  he  resided  and  had 
property,  without  any  new  summons  in  such  county^ 

The  dtMtringaB  and  other  subsequent  process  upon  the  original, 
state  the  cause  of  action  at  large*^ ;  and  must  be  made  returnable  in 
the  King^s  Bench,  on  a  general  return-day,  tcAicungne,  or  leAere- 
soerer  the  king  shall  then  be  in  England ;  or,  in  the  Common  Pleas, 
before  the  king^s  justices  at  Weitminiter.  Each  succeeding  writ 
must  be  tested  on  the  qnarto  die  post  of  the  return  of  the  preceding 
one ;  and  there  must  be  fifteen  days  at  least  between  the  teste  and 
return'. 

If  the  defendfint  appear  upon  any  of  these  writs,  he  should  enter 
his  appearance  with  the/2acer ;  and  when  the  purpose^of  the  writ  is 


•  S  Cromp.  146.  And  it  is  taid,  that  a  peer  '  Ante,  127,  8.  Append.  Chap.  V.  §  6, 7, 8. 

4ir  peeneis  cannot  be  aitaehtd,  bat  abonld  be  *  Pott,  139. 

feronght  io  by  ntrnmmt,  1  Sir.  225.  *  Trye,  10. 127.  Append,  Chap.  V.  $  5. 

k  Ante,  125,  6.  '  4  Eait,  162. 

«  Append.  Cbapi  V.  §  19.  ^  Trye,  127.  Append.  Chap.  V.  §  3,  &c. 

^  Trye,  9.  Append.  Chap.  V,  §  9.  >But  lee  the  statutes  16  Car.  U  c.  6.  }  7. 

« Append,  Chap.  V,  §  4.  S4  Geo.  II.  c  48.  i  5,  ante,  123. 
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thus  answered,  the  isisues  (if  any  haTe  been  levied,)  are  directed  to  lie 
returned ;  or  if  sold,  what  shall  remain  of  the  aioney  arising  by  such 
sale  is  to  be  repaid  to  the  party  distrained  upon''.  But  the  plaintiff 
in  such  case  is  entitled  to  his  costs  :  And  where  he  had  obtaiaed 
rules  for  selling  the  issues  levied  upon  a  disiringcUy  alias  and  plurie*, 
and  als6  a  rule  for  an  attachment  against  the  sheriff,  but  the  defendant 
appeared  before  any  issues  had  been  actwully  levied^  the  court 
ordered,  that  upon  payment  of  the  costs  of  issuing  the  writs,  the  rules 
should  be  discharged  ;  being  of  opinion,  that  these  costs  were  not  to 
abide  the  event  of  the  suit,  but  were  to  be  paid  to  the  plaintiff  im« 
mediately,  and  at  all  events,  whether  he  should  finally  succeed  in  the 
suit  or  not^ 


The  bill  against  a  metrbcr  of  the  house  of  commons,  is  a  complaint 
in  writing,  describing  the  defendant  as  having  privilege  of  par- 
liament'' ;  and  concludes  with  a  prayer  by  the  plaintiff,  of  process 
to  be  made  to  him,  according  to  the  form  of  the  statute,  &c.  This 
bill  is  filed,  in  the  King's  Bench,  on  four-penny  stamped  parchment, 
with  the  clerk  of  the  declarations,  in  the  King's  Bench  office  :  And 
if  the  bill  be  filed  in  vacation^  for  a  cause  of  action  arising  after  the 
term,  thera  should  be  a  special  memorandum,  stating  the  day  of 
bringing  the  bill  into  the  office  of  the  clerk  of  the  declarations.  Id 
the  Common  Pleas,  the  bill  is  filed  with  the  filacer  of  the  county 
where  the  venue  is  laid:  In  the  Exchequer,  it  is  filed  with  the 
master :  And  the  first  process  thereon,  in  all  the  courts,  is  a  writ 
of  summons^ ;  which  is  a  judicial  writ,  bsuing  out  of  the  king's 
bench  or  filacer's  office,  or  office  of  pleas  in  the  Exchequer,  on  a 
proper  prmcipe*,  and  directed  to  the  sheriff  of  the  county  where  the 
venue  is  laid,  commanding  him  to  summon  the  defendant :  Or,  if  the 
defendant  reside  in  a  different  county,  the  plaintiff  may  sue  out  a 
writ  of  testatum  summons  into  that  county^.    Upon  one  or  other  of 


«  SUt.  10  Geo.  in.  c.  50.  $  4.  ^  Imp.  K.  B.  581.  8  Mod.  228.  aod  se« 

l»  5  Bur.  2725.  Append.  Chap.  V.  §  16,  17, 18. 

^  Say.  Rep.  64.  and  see  Append.  Chap.  •  Append.  Chap.  V.  $  15,  20. 

V.  §  n,  18,  13, 14.  '  Id.  §  19.  aad  tee  4  £ait,  162. 
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these  writs,  the  defendant  should  be  summoned,  in  like  manner  as 
upon  the  original ;  and  if  he  do  not  appear  within /our  days  after  the 
return  of  it,  is  subject  to  the  process  of  aitcu:hment  and  digtringcL^y 
&c.  If  be  appear,  his  appearance  should  be  entered,  in  the  King's 
Bench,  with  the  clerk  of  the  common  bails ;  in  the  Common  Pleas, 
with  the  filacer  of  the  county  into  which  the  summons  issued ;  or,  in 
the  Exchequer,  in  the  appearance  book  in  the  office  of  pleas. 

The  writ  of  summons,  and  other  subsequent  process  upon  the 
bm^  differ  from  the  process  by  originaly  in  the  following  particulars ; 
first,  that  they  do  not  state  the  cause  of  action  at  large,  but  only 
require  the  defendant  to  answer  the  plaintiff  generally,  in  a  plea  of 
treipoMS  an  ike  ccMe,  to  his  damage  of,  8fc.  (according  to  the  plea,) 
Of  he  can  reasonably  shew  that  thereof  he  ought  to  answer^ ; 
secondly,  that  they  are  tested  on  the  very  return,  and  not  on  the 
quarto  die  post  of  the  return,  of  each  other  ;  thirdly,  that  they  are 
made  returnable  on  days  certain,  and  not  on  general  return  days ; 
and  fourthly,  that  there  need  notbe  fifteen  days  between  the  teste 
and  return  of  them. 

The  mode  of  proceeding  by  distringas,  against  persons  having 
privilege  of  parliament,  being  found  extremely  dilatory  and  expensive, 
it  was  macted  by  the  statute  45  Geo.  III.  c.  124.  §  3.  that  *<  when 
<<  any  summons,  or  original  bill  and  suii\mons,  shall  be  sued  out 
"  against  any  person  having  privilege  of  parliament,  and  no  such 
^  aflUbvit  shall  be  made  and  filed  as  therein  is  mentioned,  if  the  de- 
*^  fadant  or  defendants  shall  not  appear  at  the  return  of  the  sucnmons, 
**  or  within  eight  days  after  such  return,  the  plaintiff  or  plaintiflb, 
^  upon  affidavit  being  made  and  filed  in  the  proper  court,  of  the 
**  personal  service  of  such  summons,  which  affidavit  shall  be  filed 
^  gratisy  may  enter  an  appearance  or  appearances  for  the  defendant 
*^  or  defendants,  and  proceed  thereon,  as  if  such  defendant  or  de* 
^  fendants  had  entered  his  or  their  appearance.'' 

The  defendant  having  appeared,  or  the  plaintiff  appeared  for  him 
acoordiog  to  the  above  statute,  the  plaintiff  proceeds  to  declare 


*  %al  Chftp.  y.  §  31.  &e.  k  3  Cromp.  146.  Trye.  127. 
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Against  hitn*.  The  time  allowed  for  declartug  against  a  peer  of  the 
realni)  or  member  of  the  house  of  commons,  is  the  same  as  in  other 
<sases.  Bat  in  assigning  the  breach  in  cusumpM  against  a  peer  of 
ih&  realm,  the  plaintiff  must  not  charge  the  defendant  with  ooa- 
irwimg  andjiraudulently  mtendingf  craftily  and  $ubtillg  to  deoeioe 
and  df/raud  him ;  for  the  house  of  lords  have  adjudged  it  a  very 
high  contonpt  and  misdemeanor,  to  charge  a  member  of  their  house 
with  any  species  of  fraud  or  deceit*^. 

AH  further  proceedings  agwont  peers  of  the  realm,  and  membefs 
of  the  house  of  commons,  are  the  same  as  against  other  persons^ 
only  it  shoald  be  remembered,  that  as  no  eapia$  lies  against  them, 
they  cannot  be  taken  in  execution,  unless  where  the  judgment  is  ob- 
taiweri  upon  a  statute  staple,  or  statute  merchant^  or  upon  the  statute 
of  Acton  BuTnel\  in  which  cases  a  capiat  lies,  cTea  against  peers 
of  the  realm. 


In  proceeding  against  a  Corporationy  the  process  should  be  serfad 
on  the  Mayor,  or  other  head  officer*  j  and  if  the  defendants  do  not 
appear,  before  or  on  the  quarto  die  post  of  the  return  of  the  onginal, 
hy  an  attorney  regularly  appointed,  (for  they  cannot  appear  ia 
person^,)  the  next  process  is  a  distringas^  which  should  go  agaiDSt 
them  in  their  public  capacity^ :  and  under  this  process,  the  Aeriff 
may  distrain  the  lands  and  goods,  which  constitute  the  ooninon  stodk 
of  the  corporation^.  If  they  have  neither  lands  nor  goods,  diere  is  no 
way  to  compel  them  to  appear,  at  law  or  in  cqntty*,  but  only  «  p«r- 
liament" ;  for  it  is  a  rule,  that  for  a  public  concern,  the  sheriff  cannot 
distrain  any  private  person,  who  is  a  member  of  the  corporatim^ 


*  For  the  form  of  a  note  of  appearance  ^  8  Mod.  229. 

for,  and  bcginniDg  of   a    declaration  by  <^ll£dw.  I. 

original  against  a  peer,  or  member  of  the  •  Sty.  Rep.  967.  Prec  in  Chan.  131.  1 

house  of  oommonj*,  see  Append.  Chap.  V.  Chan.  Cas.  20€. 

§  9,  10.  and  for  the  beginoing  of  a  decia-  ^AnU,  106. 

ration  by  bUi,  against  a  member  of  the  »1  Vent  351. 

house  of  commons,   after  appearance^  in  ^  Skin.  27.  and  see  I  Bott  143.  pL  7^. 

C.  P.  see  id  §  26.  and  for  the  entry  of  a  bill  « Id.  I  Vem.  122.  Skin.  84.  S.  C.  8  Vem. 

and  process  against  a  member,  to  save  the  395,  Prcc.  in  Chan.  129.  S.  C 

sUtutc,  in  K.  B.  see  «,  5  27.  ^  1  Chan.  Cas.  204. 

}  2  Cromp.'149.  i  Bro.  Abr.  tit.  7>c^«r,  135, 1  V»t,  35W 
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The  principal  statutes,  by  which  Humdredor9  are  made  answerable 
Tor  damages,  are  first,  the  statutes  of  Hue  and  CVy,  13  Edw.  I.  st. 
1  c.  1,  2.  28  Edw.  III.  c.  11.  27  Eliz.  c.  13.  8  Geo.  II.  c.  10.  and 
^  Geo.  II.  c.  24< ;  secondly,  the  Riot  act,  1  Geo.  I.  st.  3.  c.  5. ;  and 
thirdly,  the  Black  act,  9  Geo.  I.  c  22*.  In  proceeding  against  A»n- 
dredorSy  on  the  statutes  of  hue  and  cry,  it  seems  that  the  process 
might  have  been  formerly  served  on  any  inhabitant  of  the  hundred. 
But  now  by  statute^,  ^^  no  process  for  appearance^  in  any  action  to 
^  be  brought  upon  the  statutes  of  hue  and  cry,  or  either  of  them, 
^<  tgainst  any  hundred,  shall  be  served  on  any  inhabitant  thereof,  save 
^  only  upon  the  high  constable  or  high  constables  of  the  hundred 
^  wherein  the  robbery  shall  happen  ;  who  is  and  are  required  to 
<<  cause  public  notice  thereof  to  be  given,  in  one  of  the  principal 
^  market  towns  within  such  hundred,  on  the  next  market  day  after 
^  he  or  they  shall  be  served  with  such  process  ;  or  if  there  shall 
^  happen  to  be  no  market  town  within  the  hundred,  then  in  some 


Covp.  85.  Styles,  367.  eonira;  and  see  1 
Let.  337.  FiBch  Rep.  83,  4.  S.  C.  And  for 
the  fonn  of  a  note  of  appearance  for,  and 
beginoiog  of  a  d«cUiratiou  against  a  cor- 
fOMikm,  me  Append.  Chap.  V.  §  23,  9. 

•  For  the  proceedings  on  these  statutes, 
leeaWms.  Saond.  374.  (1.)  to  380.  (15.) 
sod  for  the  evidence  in  support  of  them. 
Me  Feake's  Ertd.  277,  Ice.   There  are  other 
slatates  referred  toin  S  Saund.  378.  e,  which 
iMke  ih0  boodred  liable  to  the  action  of  the 
party  iiyured.     And  an  action  on  the  case 
lies  apon  the  statute  6  Geo.  I.  c.  16.  J  1.  by 
the  party    grieved,    to   recover   damages 
agaiast  the  inhabiUnts   of  the  adjoining 
tovnship,  for  twes,  fcc  unlawfully  and  fc- 
kmioosly  burnt  by  persons  unknown.  11 
East,  349.  See  also  the  statutes  1 1  Geo.  II. 
«.  22.  and  36  Geo.  III.  c.  9.  {  2.  by  which 
actions  are  giren  against  the  hundred,  for 
damages  susUined  by  unlawfully  stopping 
or  seizing  any  wheat,  flour,  meal,  malt  or 
other  grain,  in  or  on  the  way  to  or  from  any 
city,  market  town,  or  place  in  this  kingdom; 
or  by  wilfully  and  maliciously  breaking, 
catting  or  destroying  any  waggon,  cart  or 
•ther  carriage,  wherein  any  tacb  wheat,  &c. 


shall  be  loaded,  or  the  harness  of  any  horse 
or  horses  drawing  or  carrying  the  same ;  or 
by  unlawftilly  taking  off  from  any  such  car- 
riage, or  driving  away,  killing  or  wounding 
any  such  horse  or  liorses ;  or  by  taking  or 
carrying  away,  destroying,    scattering  a- 
broad,   spoiling  or  damaging  such  wheat, 
&c.  dr  any  part  thereof.    And  see  the  sU- 
tutes  9  Geo.  IIL  c.  29.  41  Geo.  HL  c.  24. 
ai>d  52  Geo.  IIL   c.  130.  as  to  the  de- 
molishing or  pulling  down  of  mills  or  manu- 
factories, &c.  3  East,  457. 1  Bam.  &  Aid.  146. 
It  should  also  be  observed,  that  the  clause  of 
limitation  of  the  period  within  which  the 
remedial  proceedings  against  the  hundred 
are  limited  to  be  commenced,  by  the  27 
Eliz.  c.  13.  is  not  adopted  by  the  1st  Geo. 
I.  st  2.  c.  5.  nor  consequently  by  any  of 
the  subspquent  statutes  relating  to  the  de- 
molishing or  pulling  down  of  mills,  fcc ; 
and  that  there  is  therefore  no  restrictioa 
now  in  force,  as  to  the  time  of  bringing  the 
action,  on  parties  entitled  to^ the  indemnify- 
ing provisions  of  the  latter  statutes.  1  Price, 

343. 
MGealLc.  16.  §4. 


it 
it 
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^^  parish  church  within  (he  same  hundred,  immediately  after  divine 

^^  service,  on  the  Sunday  next  afcer  his  or  their  bein^  served  with  such 

*^  process :   And  he  or  they  is  and  ace  impowered  and  required  to 

**  enter,  or  cause  to  be  entered,  an  appearance  in  the  said  action,  and 

^'  also  defend  the  same,  for  and  on  behalf  of  the  inhabitants  of  the  said 

^<  hundred^  as  he  or  they  shall  be  advised'.'* 

^'  And  in  case  the  plaintiff*  or  plaintiffs  in   such  action  shall  re« 
*^  cover  and  obtain  judgment  therein,  then  no  process  of  execution 
^'  shall  be  served  on  any  particular  inhabitant  or  inhabitants  of  the 
'^  said  hundred,  or  any  franchise  within  the  precinct  thereof,  nor  on 
the  said  high  constable  or  high  constables ;   but  the  sheriff*  or  his 
officer  shall,  upon  the  receipt  of  any  writ  or  writs  of  execution  to 
him  directed,  in  pursuance  of  the  said  judgment,  instead  of  serving 
'*  the  said   writ  or  writs  on   any   in!iabitant  or  inhabitants,  cause 
"  the  same  to  be  produced  and   shewn   gratis  unto  two  justices 
of  the  peace  of  the  county,  riding  or  division,  (whereof  one  to 
be  of  the  quoruniy)  and  residing  within  the  said  hundred,  or  near 
*^  unto  the  same;  who  shall  thereupoUi  with  all  conveniont  speed, 
^^  cause  such  taxation  and  assessment  to  be  made,  and  to  be  levied 
''  aud  collected,  in  such  manner  as  is  prescribed  in  and  by  the  statute 
**  made  in  the  27th  year  of  the  reign  of  Queen  Elizabeth  ;   in  which 
'^  taxation  and  assessment  there  shall  be  provided  for  and  included, 
'^  over  and  above  what  the  costs  and  damages  recovered,  by  the 
'*  plaintiff^  or  plaintiffs  in  such  action  shall  amount  to,  all  such  just 
'*  and  necessary  expences,  as  any  high  constable  or  high  constables 
'^  of  any  hundred  hath  or  have  been  at,  in  having  defended  any 
^'  such  action  as  aforesaid,  claim  being  made  thereto,  and   an  ac- 
'^  count  thereof  given  in  and  proved,  in  manner  therein  mentioned ; 
'^  and  the  sums  of  money  so  to  be  levied  and  collected,  shall  be 
^^  paid  over  and  delivered,  by  such  officer  or  officers,  as  by  the  said 
^^  statute  of  Queen  Elizabeth  nre  to  levy  and  collect  the  same, 
^^  within  ten  days  after  such  collection,  to  the  sheriff^  of  the  county 
^<  wherein  the  robbery  shall  happen,  to  the  use  and  behoof  of  the 
"  parties  respectively  entitled  to  receive  the  same.*' 


it 


*  For  the  begiBiiiog  of  a  declaration  against  hundredort,  on  the  statutes  of  hue  aad  cry,  &c. 
Append.  Chap.  V.  (  30. 
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Iti  Ibllowing  up  a  writ  of  execution  to  its  cousummfttion,  under 
the  statute  of  hue  and  cry,  8  Geo.  II.  c.  10.  which  the  subsequent 
statute  of  19  Geo.  II.  c.  34.  refers  to  and  adopts,  as  the  mode 
of  proceeding  in  case  of  a  penalty  recoyered  by  the  executor  of  a 
reTenue  officer  killed  in  pursuit  of  smugglers,  against  the  inhabitants 
of  the  hundred,  (or  of  a  Laihej  in  Kent,)  it  is  sufficient  for  the 
sheriff  to  whom  the  writ  had  been  deliTcred,  to  return,  even  after 
the  expiration  of  nxiy  days  given  him  by  the  act  to  return  the  writ, 
that  be  had  deliTered  it  to  the  justices  of  the  peace  of  the  hundred,  &e. 
who  are  charged  with  the  duty  of  directing  the  lery  on  the  inhabitants, 
and  that  they  had  done  nothing  upon  it ;  and  the  court  of  King^s 
Bench  will  not  thereupon  attach  the  sfaerifr,  for  not  returning  the 
writ,  but  the  next  proceeding  is  against  the  magistrates,  to  oblige 
them  to  do  their  duty*. 

By  the  Eiot  act^  the  action  is  to  be  brought  against  any  lieo  or 
more  of  the  inhabitants  of  the  hundred,  in  which  the  damage  was 
done ;  and  upon  this  act,  it  does  not  seem  to  be  necessary  to  proceed 
by  original  writ.  But  upon  the  Black  act',  the  action  is  to  be  brought 
against  the  inhabitants  of  the  hundred,  in  like  manner  as  upon  the 
statutes  of  hue  and  cry.  And  the  execution  upon  these  acts  is 
rqpilated  by  the  statute  22  Geo.  II.  c.  46.  §  34.  by  which  it  is 
enacted,  that  **  no  writ  of  execution  to  be  sued  out  against  the  in- 
*'  habitants  of  any  hundred,  on  any  judgment  obtained  by  virtue 
**  of  any  act  or  acts  of  parliament  whatsoever,  shall  be  levied 
**•  on  any  particular  inhabitant  or  inhabitants  of  such  hundred  ;  but 
^  the  sheriff  or  sheriffs  shall,  on  receipt  of  every  such  writ,  cause 
**  the  same  to  be  produced  to  two  justices  of  the  peace,  in  such 
''  manner  as  is  directed  by  the  before-mentioned  statute  of  8  Geo. 
^'  II. ;  and  that  thereupon  the  said  justices  shall,  in  the  manner  di- 
^'  rected  by  the  said  act,  cause  a  taxation  to  be  made,  levied  and 
'*  collected,  for  raising  and  paying  as  well  the  costs  and  damages 
**  recovered  by  the  plaintiff  6r  plaintifis,  as  also  all  such  just  and  ne- 
*^  cessary  expences,  as  any  inhabitant  or  inhabitants  of  such  hun- 
*^  dred  shall  have  been  at,  in  defending  any  such  action ;  the  same 
*^  being  first  proved  on  oath,  and   the  attorney's  bill  being  first 


•  1 3  Eart,  544.  •  9  Geo.  I.  c.  22. 

*  1  Geo.  I.  St  J2.  c.  5.  §  6. 
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*^  taxed,  in  sueh  maDner  as  the  said  act  directs :  And  the  soms 
^  of  money  so  to  be  levied  and  collected  shall,  wttbin  the  time  by 
**  the  said  act  limited,  be  paid  to  the  sheriflT  or  sheriffs,  and  by 
**  him  or  them  paid  or  delivered  over  to  the  persons  entitled  to 
'<  receive  the  same,  without  any  deduction,  fee  or  reward.'* 

It  seems  that  under  this  act,  a  writ  of  execution  sued  out  by 
the  party  who  has  recovered  damages  upon  the  Riot  act,  and  delivered 
by  the  sheriff  to  the  justices,  is  a  good  foundation  for  an  order 
to  levy  the  amount*.  But  it  has  been  determined,  that  the  order 
of  justices  in  such  case,  directing  the  money  when  levied  to  be 
paid  into  the  hands  of  a  banker,  subject  to  their  further  order,  is 
bad*.  It  seems  also,  that  the  order  for  levying  the  money  ought  to 
be  upon  the  inhabitants  of  the  town$,  parishes,  viUageM  and  homdeU, 
pursuant  to  the  statute  of  27  Eliz.  and  not  upon  the  inhabitants  of 
the  disMcts  and  parishes  within  the  hundred*. 


■5  Durnf.  &  East,  341.  aod  see  2  Wms.  Saund.  493.  (1.) 
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0/  the  Capias  by  Original,  and  Process   of  Out- 
la  wry,  in  the  King's  Bbnch,  and  Common  Pleas. 

A  T  commoa  law,  the  defendant  was  not  liable  to  be  arrested  upon 
mesne  process,  for  cUil  injuries  unaccompanied  with  force% 
This  ilnmunity  of  the  defendant's  person,  in  case  of  peaceable  though 
fraadulent  injuries,  producing  great  contempt  of  the  law  in  indigent 
wrongdoers,  a  capias  was  allowed  to  arrest  the  person,  in  actions  of 
occoMfif,  though  no  breach  of  the  peace  were  suggested,  by  the  sta« 
tutes  of  If aWirJot^e,  {o2  Hen.  III.  c.  23.  and  Westm.  2.  (13  Ed.  I.) 
c  11.  in  actions  of  debt  and  deiintie^  by  statute  25  Edw.  III.  c.  17, 
and  in  all  actions  on  the  case^  by  statute  19  Hen.  Vll.  c.  0^ 

lo  ordinary  cases  thereforci  if  the  sheriflp  return  on  the  original 
Writ,  or  process  of  attachment,  that  the  defendant  has  nothing  by 
which  he  can  be  summoned  or  attached,  a  capian  may  be  sued  out,  in 
order  to  arrest  his  person*^.  And  where  a  capias  lies,  it  is  now  gene* 
rally  issued  in  the  first  instance,  without  previously  suing  out  the 
original** ;  in  like  manner  as  in  Chancery,  it  was  usual  to  issue  the 
mbpcena,  without  first  bringing  in  the  bill*.  The  capias  is  a  judicial 
writ,  issued  by  the  fil^*er,  and  directed  to  the  sheriff  or  sherifis  of  tt^ 
same  county  as  the  original ;  commanding  them  to  take  the  defendant^ 
if  he  be  found  in  their  bailiwick,  and  safely  keep  him,  so.  that  they 
may  have  his  body  in  court,  at  the  return  of  the  writ,  to  answer  the 
plaintifi*  in  the  action  :  and  it  is  usually  called  a  special  capias  ad 
respondentfum^.  If  the  sherifis  return  to  this  writ,  that  the  defendant 
is  not  found  in  their  bailiwick,  the  plaintifif  may  have  an  alias  or 
pbaries  capias^  directed  to  the  same  sheriffii,  commanding  them,  aa 
be/ore,  or  as  oftentimes  they  have  been  commanded,  to  take  the 


•3  Co.  18.  ^Anit,  1X9,  W. 

*  3  Bkc.  C0IB..SS1.  •  Trye,  59. 

«  Cook  Dig.  tit.  Pkedn,  2  W.  d,  Gilb.  C.  '  Append.  Chap.  VL  $  1. 
P.  14.  3  BUc  Com.  879,  Ice. 
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dcfenclant%  &c. :  or  he  may  have  a  testatum  capias^  directed  to  the 
sherifTs  of  a  difTerent  couDty,  (and  afterwards,  if  necessary,  an  alia» 
or  pluries  testatum  capias^)  suggesting  that  the  defendant  lurks  and 
wanders  in  that  county^.  In  any  of  these  writs,  if  the  defendant  be 
within  a  liberty,  it  is  usual  to  insert  a  clause  of  non  omittas' ;  which 
clause  may  be  inserted  in  the  first  process.  So  that,  under  particular 
circumstances,  it  may  be  necessary  for  the  plaintiff  to  haye  recourse 
to  an  alias  or  pluries  testatum^  non  omittasy  capias  ad  respanden- 
dumy  which  is  the  most  special  writ  of  any  against  the  defendant's 
person  ;  and  commands  the  sherifis,  as  before^  or  as  oftentimes  they 
have  been  commanded,  not  to  omit  by  reason  of  any  liberty,  but  to 
take  the  defendant,  &c.  it  being  testified  that  he  lurks  and  wanders 
in  their  county  As  an  original  writ  cannot  be  issued^,  so  there  can- 
not be  a  capiasy  into  a  county  palatine ;  but  on  an  original  writ  sued 
out  in  another  county,  a  testatum  capias  may  be  issued  into  a  county 
palatine,  for  bringing  in  the  defendant. 

In  a  personal  action,  brought  by  two  or  more  executors,  there  may 
be  summons  and  severance ;  that  is,  if  one  or  more  of  them  will  not 
join  w?th  the  rest  in  prosecuting  the  action,  the  court  will  issue  a  wnl 
of  summons  ad  sequendum  simut^  and  upon  their  non-appearance 
at  the  return  of  it,  will  give  judgment  of  severance',  so  as  to  enable 
the  rest  to  proceed  without  them. 

The  process  upon  (he  original  should  be  tested  in  the  name  of  the 
chief  justice,  or  senior  judge  of  the  court,  if  there  be  no  chief  justice. 
The  capias  should  regularly  be  tested  in  term-time ;  but  not  on  a 
Sundai/y  or  other  dies  nonjuridicus :  And  where  the  plaintiff  means 
to  proceed  to  outlawry,  the  capias  should  be  tested  on  the  quarto  die 
post  of  the  return  of  the  original^,  the  alias  on  the  quarto  die  *post 
of  the  return  of  the  capias^  and  the  pluries  on  the  quarto  die  post 
of  the  return  of  the  alias?" ;  and  there  must  be  Jifleen  days  at  least 
between  the  teste  and  the  return  of  each  VffiiK     But  unlesd  the  plain- 


«  Append.  Oiap.  VI.  5  3.  »  Trye,  191. 

*>  M  5  4.  ^  >•  99^righi  ami  another,  c. ,  T.  U  Geo. 

<^/rf.  §5.                        "^  III.  K.  B. 

^  Ante,  12a.  *  Trye,  60.    2  Wils.  117.    1  H.  Biac.  222. 

«  Append.  Cbap.  VI.  §  6.  But  see  the  statutes  16  Car,  I.  c. «.  $  7.  24 
'  /d  §  7.  and  see  Bac  Abr.  tit.  Siamont     dao.  11.  c.  48.  $  5.  AiUe,  123, 
and  ^nMuietf  F« 
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tiff  mean  to  proceed  to  outlawry ,  the  capias  may  be  tested  before  the 
origioa],  and  even  before  the  cause  of  action  accrued,  provided  it  be 
actually  taken  out  afterwards  ;  and  it  is  not  necessary,  in  other  cases, 
that  the  cUias  or  pluries  should  be  tested  on  the  quarto  die  post  of 
the  return  of  the  preceding  writ' :  for  as  the  mesne  process  never 
appears  on  the  record,  no  error  can  be  assigtied  therein^ ;  and  the 
defendant  cannot  have  oyer  of  it,  so  as  to  plead  in  abatements  These 
several  writs  must  be  made  returnable  like  the  original,  in  the  Kint^'s 
Beocb,  on  a  g^eneral  return  day^,  ubicunquey  or  wheresoever  the  king 
shall  tiieu  be  in  England^  or,  in  the  Common  Pleas,  before  the  king's 
jlistices  at  Westminster^  in  the  same,  or  the  next  term  ;  for  where  a 
whole  tenn  intervenes,  between  the  teste  and  return  of  the  capias^  it  is 
null  and  void' :  and  a  testatum  capias^  by  original,  made  returnable 
at  Westminster^  instead  of  ^'  wheresoever,  &c."  is  irregular^  The 
process  by  original^  however,  may  in  general  be  amended,  as  well  as 
the  process  by  bilL  Thus,  leave  has  been  given  to  amend  a  s|>ecial 
captof,  in  one  of  the  defendant's  names,  in  order  that  an  application 
might  be  made  to  the  master  of  the  rolls,  to  procure  a  new  original'. 
So  a  special  capias,  omitting  the  christian  names  of  two  of  the  de- 
fendaots,  was  amended  by  inserting  them,  though  there  was  nothing 
to  amend  by,  on  payment  of  costs'*.  If  there  be  less  than  fifteen, 
days  between  the  teste  and  return  of  process  by  original,  it  may  be 
amended,  in  the  Coiiraion  Pleas*  :  And  where  a  capias  is  made 
returnable  on  a  day  certain,  instead  of  a  general  return  day,  that 
coart  will  allow  it  to  be  amended,  even  after  a  rule  nisi  obtained  to 
qaasb  (he  writ  for  irregularity,  on  payment  of  costs\  But  the  courts 
win  not  in  general  allow  an  amendment  of  process,  to  the  prejudice 
oftbebair. 

Where  the  defendant  absconds,  or  keeps  out  of  the  way,  so  that 
be  cannot  be  arrested  or  served  with  process,  the  plaintiff,  on  the 


*  Wrifiki  and  another,  p. ,  T.  44  Geo.  «  2  Blac.  Rep.  845.  3  Wils,  341.  S.  C. 

ni.  K.  B.          •  M  Chit  Rep.  323. 

*S  Wil«.  434.  1 7  Durnf.  &  East,  299.  and  see  1  Bos.  6c 

•PtrCur,  E.  18  Geo.  III.  2  Cromp.  42.  Pul.  481.   2  Bos.  &  Pul.  109. 

ttd  ne  1  Bos.  &  Pul.  342,  3.  ^1  Smith  R.  392.                   . 

'  Aad  a  iutattm  eapioi  in  the  Common  ^  3  Wils.  454.  2  Blac.  Rep*.' 91 8.  S.  C,     1 

P^  having  been  made  returnable  on  a  H.  Blac.  291.  1  Bos.  &  Pul.  342. 
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return  of  nou  ert  mceniuB  to  the  plurisi  capias^  ii»y  hate  a  writ  of 
exigi/aciasy  and  proceed  to  outlawry*^ :  Or  if  there  be  seTeral  de- 
fendants in  ai  joint  action,  and  one  of  them  abscond,  or  keep  out  of 
the  way,  the  plaintiff  may  ha^e  a  writ  of  exigi  facias  againat  that 
defendant^ ;  and  must  proceed  to  outlawry  against  him,  before  he 
can  go  on  against  the  others'".  In  declaring  against  A,  upon  a  joint 
contract  by  A .  and  B.  it  is  not  enough  to  all^e  that  B.  was  tn  dae 
manner  outlawed,  without  adding  that  he  was  outlawed  in  that  mf . 
And  where,  in  a  joint  action  against  two,  it  appeared  that  one  of  the 
defendants  had  been  outlawed  upon  diflferent  process  from  that  by 
which  the  other  was  brought  into  court,  and  no  connection  was  shewn 
between  the  several  writs  of  capias  against  each,  as  referable  to  the 
same  original;  as  where  one  was  outhwed  upon  process  by 
vri^inaly  tested  the  10th  Aprily  returnable  on  tlie  first  return  of 
Easter  term,  and  continued  regtilarly  down  to  the  time  of  the  out- 
lawry, and  the  other  was  arrested  on  a  special  tesiatiMn  eapioMj 
issued  on  the  24th  April  in  Htiary  vacation,  to  which  bail  was  put 
in,  and  the  plaintiff  declared  against  him  alone,  alledging  the  out* 
lawry  of  the  otlier  defendant  in  the  same  suit ;  the  court  of  King*s 
Bench  -set  aside  the  declaration  for  irregularity\  But  an  allegation 
that  a  co-defendant  was  by  doe  course  of  law  outlawed,  at  the  suit  of 
the  plaintiff,  in  this  plea  and  suit,  is  sufDcient,  without  a  promt  paiei 
per  recordum^. 

Outlawry y  in  civil  actions,  is  putting  a  man  out  of  the  protection 
•  of  the  law,  so  that  he  is  incapable  of  suing  for  the  redress  of  injuries, 
and  may  be  imprisoned :  and  lie  forfeits  thereby  all  his  goods  and 
chattels,  and  the  profits  of  his  lands  ;  his  personal  chattels  tmme- 
diately  upon  the  outlawry,  and  his  chattels  realy  and  the  profits  of  his 
lands,  when  found  by  inquisition^.  So  penal  were  the  consequences 
of  an  outlawry,  that  until  some  time  after  the  conquest,  no  man  could 
have  been  outlawed  except  for  felony,  the  punishment  whereof  was 
death :  But  in  Bracton*s  time^,  and  somewhat  earlier,  process  of 
outlawry  was  ordained  to  lie  in  all  actions  vi  et  armis ;    and  since, 


*  3  Blac  Com.  283.  Gilb.  C.  P.  15.  352.  b. 

*  Trye,  155.  •15  Ea«t,  U 
<  lStr.473.  iWils.  78.  2  Str.  1269.  I  » 7  East,  50. 

£1ac.  Rep.  20.  4  Bro.  Pari.  Cas.  604.  S,  C,  f  1  SaXk.  395. 

*  3  Eaft,  144.  but  see  Cu.  Lit  128.  i.         b  Bnct.  Uk,  V.  Jk  425. 
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hj  a  Tariety  of  siatuleSy  (the  same  as  introduced  the  capia$,J  pro^ 
cess  of  outlawry  lies  in  cuicount^  debt,  detinue,  and  diTers  other 
cmDmoo  or  ciYil  acttons\ 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver ; 
(or  as  women  were  not  sworn  to  the  law,  by  taking  the  oath  of  alle- 
gitoce  in  the  leet,  (as  men  anciently  were,  when  of  the  age  of  twelve 
years  or  upwards,)  they  could  not  properly  be  ovtlnwedj  or  put  out 
of  (be  law,  but  were  said  to  be  waived ^  that  is,  derelict Wy  left  out,  or 
not  I1egarded^  And  for  the  sanje  reason,  an  infant  cannot  be  out- 
lawed, under  the  age  of  twelve  years^. 

Outlawry  is  either  upon  mesne  process  before,  or  upon  Jinal  pro- 
cess after  judgment^.     Upon  mesne  process,  the  plaintiff  cannot  pro- 
ceed to  outlawry,  unless  the  action  were  commenced  by  orieinat 
writ*;  nor  can  the  defendant  be  outlawed  after  judgment,  unless  the 
iciion  were  so  commenced  :  therefore,  when*  the  defendant  was  out- 
lawed after  judgment,  in  an  action  commenced  by  bill  of  privilege, 
it  was  holden  thai  process  of  outlawry  did  not  lie,  as  there  was  no 
capias  in  the  original  action^      Af(er  judgment  the  plaintiff  may 
have  an  exigifaciasj  and  proceed  to  outlawry,  upon  a  capias  ad  sa^ 
iitfuciendufm^  without  an  alias  or  pluries^  ;  because  the  defendant, 
having  been  already  in  court  before  judgment,  and  having  conusance 
of  the  debt,  ought  to  pay  it  on  the  first  suing  out  of  the  capias^  and 
hb  not  performing  the  judgment  is  a  contumacy,  for  which  he  is  put 
oat  of  the  king's  protection.     And  no  writ  of  proclamation  is  re- 
qoired  upon  an  exigent  after  judgment,  but  only  upon  mesne  pro- 
cess\    In  the  Common  Pleas,  the  defendant  may  be  outlawed  on  a 
oommoii  original  in  trespass  quare  clausum  fregity  or  on  a  special 
original,  adapted  to  the  nature  of  the  action\     But  in  the  Exchequer, 
the  defendant  cannot  be  outlawed,  as  the  plaintiff  cannot  proceed  there- 
in by  original  writ^. 


•Co.  Ut.  K8.  b.  Trjt,  79.  Glib.  C.  P.  '1  Uon.  129.  Cro.  Eli*.  816. 

15.  Fort.  C7.  f  Oilb.  C.  P.  17.  Trye,  77.  !«♦• 

*  Ut.  §  186.  Co.  Lit.  12«.  b.  Trye,  G6.  ^  Cro.  Jac.  577. 
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The  ^rit  of  exigi  facias  is  a  judicial  writ,  made  out  by  the 
JUaccTj  as  clerk  *  of  the  exi^(snU^^  in  the  King's  Bench,  or  by  the 
exigenierm  the  Common  Pleas,  and  directed  to  the  sheriff  of  the 
county  where  the  action  is  laid^,  commanding  him  to  cause  the  de- 
fendant to  be  required  from  county  court  to  county  court,  or  from 
hunting  to  hustingy  if  in  Landon^^  that  is,  at  five  successive'^  county 
courts  or  hustings,  until  he  be  outlawed,  if  he  do  not  appear,  and  if 
be  appear,  to  take  him*,  &o.  This  writ  should  be  tested  on  the 
quarto  die  post  of  the  return  of  the  pluries  capias  before,  or  of  the 
capias  after  judgment :  and  if  there  be  not^t^e  county  courts  between 
the  teste  and  return  of  it,  there  issues,  upon  the  sheriff's  return 
thereto^  an  exigent  de  nof>Oy  with  a  clause  (from  whence  it  is  called 
an  allocatur  exigent,)  directing  the  sheriff  to  allow  the  several 
county  courts,  at  which  the  defendant  has  been  already  required^. 
But  in  the  Common  Pleas,  no  exigenter  shall  receive  any  pluries 
capias^  in  order  to  make  an  exigent  or  proclamation  thereon,  before 
the  same  is  signed  or  stamped  by  the  clerk  of  the  warrants  or  his 
deputy,  to  the  end  it  may  thereby  appear  that  the  warrants  of  at- 
torney therein  are  duly  filed*" :  and  therefore  the  practice  in  this  court 
is,  to  take  the  pluries^  when  returned  by  the  sheriff,  with  a  warrant  of 
attorney,  to  the  clerk  of  the  warrants,  who  will  mark  it,  on  being  paid 
for  filing  the  warrant^ 

In  addition  to  the  exigent^  a  writ  of  ^proclamation^  was  introduced 
by  the  statute  6  Hen.  VIII.  c.  4.  which  requires  it  to  be  directed  to 
the  sheriff  of  the  county  of  which  the  defendant  is  called  or  described 
in  the  original,  for  there  he  was  supposed  to  dwell ;  and  if  he  did 
not  in  fact  dwell  there,  he  might  have  avoided  the  outlawry,  by  the 
statute  of  additions^     But  the  writ  of  proclamation   is  at  present 


•  TrjB,  in  pre/,  •  Trye,  112.  and  see  Append.  Chap.  VI. 
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governed  by  the  statute  31  Eliz.  c.  3.  §  1.  which  enacts,  that  ^^  in  every 
"  action  personal,  wherein  any  writ  of  exigent  shall  be  awarded  out 
"  of  any  court,  a  writ  of  proclamation  shall  be  awarded  and  made 
^'  out  of  the  said  court,  having^  day  of  teste  and  return  as  the  said 
"  writ  of  exigent  shall  have,  directed  and  delivered  of  record  to  the 
*^  sherfflTof  the  county  where  the  defendant  at  the  time  of  the  exif:ent 
*^  so  awarded  shall  be  dwelling ;  which   writ  of  proclamation  shall 
'*  cootain  the  cfiect  of  the  same  action  :  And  that  the  sheriff  of  the 
'^  county,  unto  whom  any  such  writ  of  proclamation  shall  be  delivered, 
"shall  make  three  proclamations,   one  in  the  open  county  courts 
''  another  at  the  general  quarter  sessions  of  the  peace,  in  those  parts 
"  where  the  defendant  at  the  time  of  the  exigent  awarded  shall  be 
"  dwelling,  and  the  thirds  one  month  at  the  least  before  the  quinto 
^  exactus  by  virtue  of  the  said  writ  of  exigent,  at  or  near  the  most 
"  usual  door  of  the  church  or  chapel  of  that  town  or  parish  where 
'^  the  defendant  shall  be  so  dwelling ;  and  if  the  defendant  shall  be 
'*  dwelling  out  of  any  parish,  then  in  such  place  as  aforesaid,  of  the 
"  neit  adjoinmg  parish  in  the  same  county,  and  upon  a  Sunday,  iin- 
^'mediately  after  divine  service,  and  sermon  (if  there  be  one),  and' 
**  if  there  be  do  sermon,  then  forthwith  after  divine  service :  And  that 
*'  all  outlawries  had  and  pronounced,  whereupon  no  writs  ot  procla- 
"  mationa  shall  be  awarded  and  returned  according  to  the  form  of 
"  this  statute,  shall  be  utterly  void  and  of  none  effect*."     This  writ 
should  have  the  same  teste  and  return  as  the  exigent ;  and  if  the  de* 
feadant  reside  in  a  different  county  from  that  into  which  the  exigent 
issued,  the  writ  is  called  a  foreign  proclamation^.     The  sheriff's  re« 
turn  to  this  writ  is,  that  he  has  caused  the  defendant  to  be  pro- 
claimed ;  and  that  either  generally^  according  to  the  effect  of  the 
statute%  or  specially,  setting  forth  the  times  and  places  when  and 
where  the  proclamations  were  made"*.     When  the  exigent  and  writ 
of  proclamation  are  returned,  they  should  be  taken  to  they£/acer,  in 
the  King's  Bench  ;  but  in  the  Common  Pleas,  the  exigent  is  taken 
to  the  clerk  of  the  outlawries,  and  the  writ  of  proclamation  filed  with 
(he  exigenter. 

Upon  the  defendant's  being  put  in  exigent,  he  is  either  taken  by 


>Thia  act  of  parliament  ia  eafoiced  by  ^  Append.  Chap.  VI.  $  12. 
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the  sheriff,  appears  voluntarily,  or  makes  default.    If  he  be  taken, 
he  either  remains  in  custody  of  the  sheriff,  or  gives  bail,  &c.  as  upon 
a  common  arrest.    Formerly,  if  the  defendant  had  appeared  toIud^ 
tarily,  at  any  time  before  the  return  of  the  exigent^j  or  quarto  die 
post  of  the  return  in  the  Common  Pleas^,  he  might  have  obtained  a 
writ  of  supersedeas^  from  the  filacer j  as  clerk  of  the  supersedeas^ if 
in  the  King's  Bench,  or  from  the  exigenter  in  the  Common  Pleas, 
on  entering  a  common  appearance  of  the  term  in  iwhich  the  exigent 
issued*.    In  the  Common  Pleas,  the  supersedeas  is  itself  an  appear- 
ance, if  delivered  to  the  sheriff  before  the  quarto  die  post  of  the  re- 
turn of  the  exigent.     And  in  that  court,  after  the  return  of  the 
exigent,  but  \vhil8t  it  remained  in  the  sheriff's  hands,  and  before  the 
defendant  was  returned  outlawed,  the  court  made  a  rule,  that  a  su- 
persedeas to  the  exigent  should  be  allowed,  on  payment  of  costs^ 
This  practice  of  granting  a  supersedeas  still  continues,  in  cases 
which  do  not  require  special  bail.     But  upon  a  question  agitated 
some  years  ago,  in  the  court  of  King's  Bench,  whether  in  a  case 
originally  requiring  special  bail,  if  the  defendant  stand  out  to  an 
exigent^,  he  can  come  in  and  appear  to  the  exigent,  without  putting 
in  special  bail ;  it  was  ruled  by  the  court,  that  there  ought  to  be  spe- 
cial bail.     "  It  would  be  very  unreasonable,  they  said,  that  the  defen- 
dant should  gain  an  advantage,  by  standing  out  till  process  of  out- 
lawry :  He  certainly  ought  not  to  be  in  a  better  condition  then,  than 
if  he  had  appeared  at  first."    And  accordingly  the  direction  given 
was,  that  the  filacer  should  not  issue  a  supersedeas,  till  the  defen- 
dant had  put  in  special  bail\     So  in  the  Common  Pleas,  it  is  a  rule, 
that  '^  where  the  defendant  shall  abscond  to  avoid  being  arrested, 
and  cannot  be  arrested,  although  the  plaintiff  shall  bond  Jide  have 
used  his  best  endeavours  for  that  purpose,  a  supersedeas  shall  not  be 
issued  to  stay  the  proceedings  to  an  outlawry,  unless  the  defendant 
shall  have  first  put  in  special  bail ;  and  that  the  writ  of  supersedeas 


•  Ca«.  Pr.  C.  P.  28.  24  Car.  II.  &  R.  T.  2  Jae.  II.  C.  P. 

^IStiind^  i>The  questioo,  at  stated  by  Sir  James 

®  Appeod.  Chap.  VI.  §  15.  and  for  the  J?ifrn)»i  was  whether  the  defendant,  rtand- 

iheriff 's  return  thereto,  see  iff.  §  14.  ing  oat  to  an  oullawry,  can  come  in  and  ap- 

*Trye,  in  prtf*  pear  to  the  outlawrjft   without  pnlting  in 

•Id.  6*t,  8.  Gilb.  C.  P.  19.   Fort.  39.  special  bail:  But  upon  inquiry,  it  appears 

Barnes,  326.  to  have  been,  as  stated  above,  upoo  the  <2>- 

f  Barnes,  319.  gtmt,  before  outlawry, 

c  M  383.  and  leelCM.  17  Csr.  11.  R,  £.  >  3Bur.  1920. 
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thereupon  bsued,  in  case  special  bail  shall  not  afterwards  be  perfected 
iccording  to  the  coarse  oi  the  court,  where  special  bail  is  required 
upon  arrests,  shall  be  void,  and  of  too  effect  to  stay  the  ])laintiff^s 
proceeding  to  the  outlawry  :  but  the  same  may  be  gone  on  with, 
from  the  time  of  such  default,  as  if  no  appearance  had  be^n  entered 
or  special  bail  filed,  and  shall  not  be  deemed  irregular  or  erroneous, 
by  means  of  such  interruption  of  the  proceedings,  by  putting  in,  and 
not  afterwards  perfecting  special  bail  as  aforesaid"".*' 

If  the  defendant  be  neither  arrested  nor  appear,  but  make  default, 
tt  five  saccessiYo  couiity  courts  or  hustings,  he  is  outlawed  if  a  man, 
or  if  a- woman  she  is  neaieedy  by  the  judgment  of  the  coroners,  or  of 
tbe  recorder  in  London^;  and  the  judgment  of  outlawry  being 
returned  by  tbe  sheriff  upon  the  exi^ent^  the  filacer j  who  acts  as 
derk  of  the  outlawrien  in  the  King's  Bench"^,  will  make  out  a  writ  of 
capiat  uilagatwn^  which  is  either  general  or  speciaPy  and  may  be 
issued  into  any  county,  without  a  teBtatum* ;  nor  is  there  any  occa* 
8100,  upon  an  outlawry  after  judgment,  to  revive  the  judgment  by 
idre  faciaSf  after  a  year  and  a  day^  But  in  the  Common  Pleas,  a 
viiiiot capias  utlagatum  cannot  be  sued  out  and  tested  after  the 
death  of  tbe  defendant^.  And  where  the  judgment  of  outlawry  was 
entered  after  tbe  plaintiff's  death,  the  court  held,  that  a  capias  utla^ 
gaium  could  not  regularly  be  issued,  without  reviving  the  judgment^. 

By  tbe  general  writ  of  capias  utlagatum^  the  sheriff  is  com- 
manded, ^^  that  he  do  not  omit,  by  reason  of  any  liberty  of  his  county, 
'^  bat  that  he  take  the  defendant,  if  he  be  fouud  in  his  bailiwick,  3md 
him  safely  keep,  so  that  he  may  have  his  body  in  court,  on  a  ^ene- 
roi  return  day,  wheresoever^  &c.  in  the  King's  Bench,  or,  in  the 
"  Common  Pleas,  before  the  king's  justices  at  Westminster^  to  do 
**  and  receive  what  the  court  shall  consider  of  him\^^  The  de- 
fendant being  taken  by  the  sheriff  on  this  writ,  either  gives  bail  to 
appear  and  reverse  the  outlawry ;   or  remains  in  custody,  until  he 


«  R.  E.  91  6ea  III.  C.  P.  'Cro.  Eliz.  706.  5  Mod.  203.  Gilb.  C.  P. 

^  Ca  Lit  288.  b.  Gilb.  C.  P.  13,  16.  and  71. 

Append.  Chap.  VI.  $  9.  <  Cas.  Pr.  6.  P.  36. 

^  Trye,  in  pt^.  ^  Banies,  395.  k.  see  id,  393. 

^  Id.  65,6.  Gilb.  C.  P.  16.  *  Trye,  115.  aod  se«  Appcod.  Chap.  VI* 

•  1  VeaU  33.  Gilb.  C.  P.  17.  §  17,  18. 
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actually  reverse  it,  or  obtain  a  charter  of  pardon,  or  be  reliefed  under 
an  insolvent  act*. 

At  common  law,  the  defendant  could  not  have  been  bailed,  \?hea 
taken  by  the  sheriff  on  a  capias  utlagatum^ ;  and  this  case  is  parti- 
cularly excepted  out  of  the  statutes  23  Hen.  VI.  c.  9.  and  IS  Car.  11. 
Stat.  2.  c.  2.  §  4. ;  by  the  latter  of  which  statutes  it  is  expressly  de- 
clared, that  ^'  no  sheriff,  &c.  shall  discharge  any  person  or  persons, 
taken  upon  any  writ  of  capias  utlagatum^  out  of  custody,  without 
a  lawful  supersedeas  first  had  and  received  for  the  same^.*'  But 
now,  by  statute  4  &  5  W.  &  M.  c.  18.  §  4,  5.  **  if  any  person  out- 
*^  lawed  in  the  court  of  King^s  Bench,  other  than  for  treason  and 
*^  felony,  shall  be  taken  and  arrested,  upon  any  capias  utlagatum 
'^  out  of  the  said  court,  the  sheriff  making  the  arrest  may,  in  all  cases 
*^  where  special  bail  is  not  required  by  the  said  court^  take  an 
'^  attorney's  engagement  under  his  hand,  to  appear  for  the  defendant, 
*^  and  reverse  the  outlawry ;  and  may  thereupon  discharge  the  de- 
'^  fendant  from  such  arrest :  and,  in  those  cases  where  special  haU 
'^  is  required  by  the  said  courts  the  said  sheriff  shall  and  may  take 
''  security  of  the  defendant  by  bond,  with  one  or  more  sufficient  surety 
^'  or  sureties,  in  the  penalty  of  double  the  sum  for  which  special  bail 
*'  is  required,  and  no  more,  for  his  appearance  by  attorney  in  court, 
'^  at  the  return  of  the  writ,  and  to  do  and  perform  such  things  as 
**  shall  be  required  by  the  same  court ;  and  after  such  bond  taken, 
**  may  discharge  the  defendant  from  the  said  arrest :  Or,  in  case  the 
^'  defendant  shall  not  be  able  to  give  security  as  aforesaid,  before 
^  the  return  of  the  writy  he  shall  and  may  be  discharged,  whenever 
**  he  shall  find  sufficient  security  to  the  sheriff,  for  his  appearance  by 
*^  attorney  in  the  said  court,  at  some  return  in  the  ensuing  term,  to 
^*  reverse  the  outlawry,  and  to  do  and  perform  such  other  thing  and 
**  things  as  shall  be  required  by  the  said  court^."  This  statute  has 
been  construed  not  to  extend  to  criminal  cases ;  at  least,  to  misde- 
meanors, after  conviction*.  And  even  in  civU  cases,  the  defendant 
cannot  be  bailed,  where  he  was  not  bailable  upon  the  process  to  out- 
lawry^;  for  it  was  the  design  of  the  statute  to  put  him  in  the  same 


•  4  Bur.  2119.  2127.  Jic.  II.  C.  P. 
>»  Tryc,  73.  3  Bur.  1484.  4  Bur.  2540.      ^  See  R.  H.  2  Car.  I..§  3,  (X  P. 
«  And  see  R.  H.  2  Car.  I.  §  5.  M.  1654.  §    «  4  Bur.  2539. 
9.  H.  15  Jc  16  Car.  II  M.  17  Car.  II.  T.  2    Ud,  2540. 
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eondition  as  if  he  had  not  been  outlawed :  and  therefore  he  is  not 
bailable,  when  taken  upon  an  outlawry  after  judgment.  Neither, 
upon  this  statute,  will  the  court  restore  goods  taken  upon  a  special 
capiat  uilagatum* ;  but  they  will  of  course  be  restored,  upon  the 
reversal  of  the  outlawry^.  A  bankrupt  h^^ing  been  arrested  after 
outlawry,  and  a  levy  made  on  his  goods  by  the  sheriflT,  under  a  special 
writ  of  capioM  utlagatum^  the  court  of  King^s  Bench  would  not 
relieTe  him  on  motion,  in  a  summary  way,  from  such  arrest  and  levy, 
except  upon  the  terms  of  appearing  to  the  action,  and  putting  in  and 
perfecting  special  bail ;  although  the  plaintiff  had  also  proved  her 
debt  under  the  commission,  and  received  a  dividend,  after  which  she 
commenced  her  action  for  the  balance^  And  it  seems,  that  bank  * 
niptcy  and  certificate  are  no  grounds  for  discharging  a  pmotier  in 
custody  on  a  capicu  utlagatum\ 

When  there  is  no  affidavit  of  a  bailable  cause  of  action,  the  sheriff 
is  authorized,  by  the  statute,  to  discharge  the  defendant,  on  an  attor- 
ney's undertaking  to  appear  and  reverse  the  outlawry.  But  where 
an  affidavit  has  been  made,  he  ought  not  to  be  discharged,  without 
giving  the  security  required  by  the  statute ;  which  is  not  a  common 
bail  bond,  but  a  bond,  with  one  or  more  sufficient  surety  or  sureties, 
for  appearance  by  attorney  at  the  return  of  the  writ,  and  to  do  and 
perform  mteh  things  as  shall  be  required  by  the  courV  ;  that  is,  to 
put  in  and  perfect  bail  to  a  new  action,  plead  within  a  limited  time, 
put  the  plaintiff  in  the  same  condition,  and  such  like  matters^  And 
it  is  not  necessary  that  the  affidavit  should  be  made  before  the  out- 
hiwry<,  nor  the  sum  sworn  to  indorsed  on  the  capias  utlagaium^ ; 
bot  it  b  sufficient,  if  there  be  an  affidavit  before  the  defendant  is 
discharged  :  the  court  having  determined,  that  process  of  outlawry  is 
not  within  the  statutes  for  preventing  frivolous  and  vexatious  arrests*. 

By  the  special  writ  of  capias  utlagaium^  the  sheriff  is  com^ 
manded,  not  only  to  take  the  defendant,  as  by  the  general  writ,  but 


*9  Will.  187.  Per  Cur.  M.  20  Geo.  III.  U  Bur.  2540. 

K.  B.  r  2   Sir.   1 1 78,  9.    1  Wils.  3.  S.  C.  Fort 

^  Caith.  459.    1  Ld,  Raym.  349.  S.  C.  39.  S.  P. 

«  14  East,  536.  ^  3  Bur.  1482. 

^3  Taunt  141.  ^ Fown§tv.Aaen,M.  10  Geo.  II.  cited  in 

*3  Bur.  1483.  3  Bur.  1483.  Barnes,  323. 
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also  '^  to  inquire,  by  the  oath  of  honest  and  lawful  men  of  hit  county^ 
"  what  ^oods  and  chattels,  lands  and  tenements,  he  hath,  or  had  on 
^  the  day  of  his  outlawry,  or  at  any  time  afterwards ;   and  by  their 
'^  oath  to  extend  and  appraise  the  same«  according  to  their  true  value  ^ 
'^  and  to  take  them  into  the  king's  hands,  apd  safely  keep  them,  so 
<*  that  he  may  answer  to  the  king  for  the  true  value  and  issues  of  the 
<<  same ;  making  known  what  he  shall  do  thereupon  to  the  court,  oii^ 
<<  the  return-day\''     Upon  this  writ,  the  sheriff  is  to  impanel  a  jury, 
who  are  to  make  inquiry  of  the  goods  and  chatteh  of  the  defendant, 
including  his  debts^  or  cho8e$  in  action,  and  ab»o  of  his  Ucufehold  and 
freehold  lands  and  tenements  ;  to  appraise  the  goods,  and  to  extend 
or  value  the  lands,  &c.     But  they  have  nothing  to  do  with  his  copy^ 
holds^'j  or  trust  property*^.     Witnesses  may  be  eubpcena^d  to  attend 
the  execution  of  the  inquiry  ;    and  whea  made,  the  sheriff  is  to  take 
possession  of  the  goods  and  chattels  of  the  defendant,  and  of  the 
leasehold  tenements  in  his  own  occupation^ :    But  be  must  not  oust, 
or  disturb  the  possession  of  his  tenants^;  and  can  only  take  ihe issues 
or  profits  of  Wi9  freehold  tenements^.     The  inquisition  should  set 
forth,  with  convenient  certainty y  the  appraised  value  of  the  goods ; 
the  particulars  of  the  debts ;    of  what  landsy  &c.  the  defendant  is 
seised  or  possessed,  tlie  different  parcels^  in  whose  tenure^  and  of 
what   annual  value^  beyond  reprizes^ :    But  the  inquisition,  being 
merely  an  office  of  instruction  or  information^  does  not  require  so 
much  certainty  as  an  office  oi  entitling^.     And  if  the  lands,  &c.  be 
undercalaedj  there  may  be  a  melius  inquirendum^. 

When  the  special  writ  of  capias  utlagatum  is  returned,  it  should 
be  delivered,  with  the  inquisition  annexed,  to  the  JiUuer^  as  clerk  of 
the  exigents  and  outlawries^  in  the  King's  Bench,  or  to  the  clerk  of 


^Trye,    115,  16.    Offl   Brev.   35.     The*,  on  a  capias  uUagatum,    1    Lee*s  Prac.  Die 

Brev.  59 f  ice.    Lil.  Ent.  552,  and  see  Ap-  249.  n.  and  see  Uardr.  466, 7.  488. 

pend.  Chap.  VI.  §  19.  «  9  Hen.  VI.  90, 21. 

*>4  Co.  95.  Une,  23.  Lutw.  329.   1513.  Ud.  21  Heo.  VII.  7. 

Gilb.  C.  P.  200.  but  see  2  Rol.  Abr.  806.  1.  t  Id.  Plowd.    541.     Hardr.    106.    176. 

52.  Sav.  40.  Buub.  103.  105. 

«  Parker.  190.  h  Append.  Chap.  VI.  §  20, 21. 

<*  Cro.  Jac.  513.  Sty.  lUp.  41.  Bonb.  92.  *  2  Salk.  469.  Bunb.  103. 

Bat  ser'  the  statute  of  frauds,  29  Car.  II.  e.  ^  Hardr.  106. 

S,  §  10.  thongh  it  rather  seems  that  tnui  \  Trye,  inpr^» 
property  is  not  extendible  by  this  statute. 
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the  outlawries  in  the  Coimtion  Pleas^  and  afterwards  filed  in  the 
ofice  of  the  cu9to$  bremum*  ;  from  whence  a  iransrrivt^  is  sent  into 
tlie  ExcbequeH*.  Out  of  this  court  tbt^re  is^^ues  a  venditioni  expo' 
not  to  aeil  the^^oofl(«%  a  scire  facias  io  recover  the  c/e&f**>.and  a  le- 
foari  facias  to  levy  the  issues  and  profits  ;  under  wliich  latter  writ,  the 
sheriff  may  take  not  only  the  rent  and  moveables  of  the  party  outia  wed^ 
bat  also  the  cattle  of  a  stranier^  lecant  and  couihant  on  the  lands 
extended*.  In  aid  of  these  writs,  a  bill  may  be  ei^hibited  in  the  Ex- 
cheqaer  against  the  outlaw,  to  compel  a  discovery  of  his  real  and 
personal  estate,  &e.  either  by  the  plaintifi^,  to  enable  him  to  take  out 
exeentioo,  or  by  the  attorney  general,  on  behalf  of  the  crown'.  And 
it  is  said  to  be  the  course  of  that  court,  upon  an  outlawry,  to  prefer 
ID  i'tfanmation^  in  the  nature  of  a  irw)er  and  conversion,  against  him 
that  batb  the  goods  of  the  party  outlawed". 

The  money  raised  by  the  sheriff,  under  these  writs,  belongs  to  the 
crown  ;  but  the  plaintiff  may  have  it  paid  to  him,  in  satisfaction  of  his 
debt  and  costs,  by  applying  to  the  court  of  Exchequer,  or  lords  of  the 
treasury:  and  he  may  also,  upon  petition^  to  the  lords  of  the 
treasury^  obtain  a7ea«e  or  ^ranf,  under  the  Exchequer  seal,  of  the 
king's  right  to  levy  the  profits'.  It  the  money  raised  by  the  sheriff 
do  not  exceed  the  sum  of  Jifly  pounds,  the  court  of  Exchequer,  on 
mofioti,  will  order  it  to  be  paid  to  the  plaintiff.  But  if  it  exceed  that 
sam,  the  plaintiff  must  petition  for  it  to  the  lords  of  the  treasury  ; 
stating  the  amount  of  his  debt,  a  short  abstract  of  the  proceedings, 
Vilh  the  expences  he  has  been  put  to,  and  praying,  in  respect  there- 
of, that  the  attorney  general  may  be  authorized  to  consent,  on  behalf 
of  the  crown,  that  the  money  remaining  in  the  sheriff's  hands  may  be 
paid  over  to  the  petitioner^.  This  petition  is  referred,  by  the  lords 
of  the  treasury^  to  their  solicitor* ;   who  should  be  furnished  with  a 


•Trye,  Mpn/,  Id,  88,  9.  3  Durnf.  &  East,  '  Hardr.  22. 

378,  9.  9  1  Mad.  90. 

^  Gilb.  C.  P.  16.  ^  Append.  Chap.  VI.  $  24. 

"^  Append.  Chap.  VI.  $  S2.  and  for  Uie  '9  Hen.  VI.  20.    2  Rol.  Abr.  808.  Hanlr. 

return  thereto^  see  id.  $  23.  106. 422.  T.  Raym.  17.  Gilb.  C.  P.  17. 

*Gilh,  C.  P.  16.   1  Latw.  330.  *  Append,  Chap,  VI.  §  25, 6. 

<  I  Ld.  Raym.  305.  and  the  cases  tbera  *  Id.  §  27. 
uted,  in  the  last  edition. 
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certificate  of  the  proceedings  from  the  clerk  in  coQrt%  and  tn  o^fida* 
tn^^y  sworn  before  a  baron,  of  the  amount  of  the  debt  and  costs; 
thereupon  he  will  make  his  report^,  which  should  be  filed  with  the 
clerk  of  the  treasury.  A  warrant  is  then  issued,  under  the  king's 
sign  manual,  for  the  attorney  general  to  give  his  consent  to  an  order, 
pursuant  to  the  prayer  of  the  petition"* :  upon  which  a  motion  is  made 
in  the  court  of  Exchequer  ;  and  the  attorney  general  consenting,  an 
orcfer  is  framed  aceordingly*.  This  order  must  be  engrosstdt.  and 
put  under  seal,  with  a  8ubpcena^  annexed  to  perform  it ;  and  tha 
sheriff  being  served  therewith,  must  pay  over  the  money,  or  will  be 
liable  to  an  attachments 

Having  thus  shewn  the  consequences  of  an  outlawry,  I  shall  proceed 
to  consider  the  mode  of  reversing  it,  where  the  party  outlawed  comes 
in  gratis^  or  in  consequence  of  an  arrest  upon  the  capicLS  utlagatum. 
There  are  two  ways  of  reversing  an  outlawry ;  1st,  by  writ  oferrw^j 
returnable  coram  nobut' ;  2dly,  by  motion^  founded  on  a  plea,  aver- 
ment^ or  suggestion,  of  some  matter  apparent,  as  in  respect  of  a  tif- 
persedeasj  omission  of  process,  variance,  or  other  matter  apparent 
on  the  record  :  and  yet,  in  these  cases,  some  have  holden,  that  in 
another  term,  the  defendant  is  driven  to  his  writ  of  error.    But  for 
any  matter  of  fact,  as  death,  imprisonment,  service  of  the  king,  &c. 
he  is  driven  to  his  writ  of  error,  unless  it  be  in  the  case  of  felony,  and 
there  tn  favorem  vitm  he  may  plead  it.     And  there  is  an  old  rule  of 
court,  in  the  Common  Pleas,  that  a  writ  of  error  shall  not  be  allowed, 
nor  any  record  removed,  or  writ  of  de  non  molestando  or  supersedeas 
granted,  before  some  manifest  error  be  shewn  to  the  court,  in  term" 
time,  or  in  vacation  to  some  of  the  justices,  and  by  them  allowed'. 
It  seems,  however,  to  be  discretionary  in  the  courts  to  relieve  by  mo- 
tion, or  put  the  parties  to  a  writ  of  error  \  and  of  late  years  they 
have  gone  further  than  heretofore  upon  motion,  the  more  effectually 


*  Append.  Chap.  VI.  §  98.  Append.  Chap.  XLII.  %  4,  5.  And  for  the 
^  Id.  §  29.  forms  of  assiguments  of  error,  and  other 
c  Jd,  §  SO.  proceedings,  on  a  writ  of  error  sprom  m^* 
^  M.  §  31.  see  rd  $  47,  <cc.  106. 

•  /^-  h  3«.  *  Trye,  74. 

'  J^'  %  33.  k  1^  69,  118.  7v».  Bf«9.  60.    and  ice 

f  Imp.  K.  a  448.  2  Cromp.  47.  ^  Append.  Chap.  VL  }  34. 

k  Co*.  Lit.  259.  b,  Trye,  73.  Fort,  38.          >  R.  T.  S4  EUs.  §  4,  C  R 
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to  expedite  justice,  saye  expence,  and  preserve  the  credit  and  character 
of  the  defeodant*. 

■ 

It  was  not  formerly  nsual  for  the  courts  to  reverse  an  outlawry 
upon  motion,  for  error  in  fact ;  the  defendant  being  put  to  his  writ  of 
error  for  reversing  it**.  But  now,  where  it  appears  by  affidavit,  that 
he  was  imprisoned^  or  beyond  sea**,  at  the  time  of  the  exigent 
awarded,  the  courts,  for  avoiding  circuity,  will  reverse  the  outlawry 
upon  motion.  And  in  a  late  case,  it  was  so  reversed  by  the  court  of 
Common  Pleas,  although  it  was  sworn,  that  the  defendant  went  be- 
yond sea,  in  order  to  avoid  the  process*.  On  a  writ  of  error  to  re- 
verse an  outlawry,  issue  being  joined  on  an  assignment  that  the  out- 
law was  beyond  sea,  at  the  time  of  suing  out  the  writ  of  exigent^  and 
from  thence  until  the  time  of  pronouncing  the  outlawry,  and  the 
plaintiff  in  error  having  proved  the  previous  proceedings,  and  that 
the  outlaw  was  abroad  at  the  time  of  suing  out  the  exigent j  the  court 
of  Common  Pleas  held  this  to  be  sufficient,  without  proving  the  time 
when  the  judgment  of  outlawry  was  pronounced,  or  that  the  defen- 
dant was  then  abroad^ 

At  common  law,  the  party  outlawed  must  have  appeared  in  per-* 
ton,  in  order  to  reverse  an  outlawry ;  it  not  being  deemed  sufficient 
for  him  to  appear  by  attorney^  But  now,  by  statute  4  &  5  W.  & 
M.  c  18.  §  3.  for  the  more  speedy  and  easy  reversing  of  outlawries 
hi  the  court  of  King's  Bench,  "  no  person  outlawed  therein,  for  any 
*'  cause  matter  or  thing  whatsoever,  treason  and  felony  only  excepted, 
**  shall  be  compelled  to  come  or  appear  in  person  in  the  said  court, 
^'  to  reverse  such  outlawry  ;  but  shall  or  may  appear  by  attorney^ 
''  and  reverse  the  same  without  bail,  in  all  cases  except  where  special 
"  bail  shall  be  ordered  by  the  said  conrt.^' 


*  Barnes,  324,  5.  HI.  K.  B.  it  was  determined,  that  the  de* 

*  Garth.  459.  1  Ld.  Raym.  349.  S.  C.  2  fendant  must  appear,  before  he  can  move 
air.  ins.  I  Wila.  3.  S.  C.  Barnes,  319, 20-  to  reverse  an  outlawry:  And  this  case  was 
3S5.  18  East,  622.  recognized  by  the  coart,  in  that  of  Sumwur- 

«  3  Taunt  141.  v*^  ^*  Hatkins,  14  East,  536.  But  in  a  sub- 

*  4  Taunt  «91 .  1  Maule  &  Sel.  409.  and  sequent  case  of  Graham  v.  Hennf,  1  Barn,  k 
see  Bmies,  325.  Aid.  132.  the  court  held,  that  the  defendant 

e  4  Taunt.  691.  n^^  *^'  appear,  before  he  moves  to  reverse 

*  5  Twiot  309.  1  Marsh.  58.  S.  C.  an  outlawry  ;  for  until  it  be  reversed,  do 
«  Cro.  Jac.  462.  Trye,  71,2.  2  Balk.  496.  writ  exists,  to  which  he  can  appear. 

In  the  case  of  Fremh  t.  Moore,  M*  45  Geo. 
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Before  the  allowance  of  a  writ  of  error,  or  reversiog  an  outlawrji 
by   plea  or  otherwifle,  for  want  of  proclamations^  the-  statute  of 
JEUxabetk^  requires^  *'  that  the  defendant  in  the  original  action  shall 
*^  put  in  bail,  not  only  to  appear  and  answer  the  plaintiff  in  a  new 
**  action  to  be  commenced  for  the  cause  mentioned  in  the  former^  but 
'^  ako  to  satisfy  the  condemnation,  if  the  plaintiff  shall  begin  hb  suit^ 
*'  before  the  end  of  two  terms  next  after  allowing  the  writ  of  errori 
'^  or  otherwise  avoiding  the  said  outlawry^.^*     On  reversing  the  out- 
lawry, for  any  other  error  in  law  besides  the  want  of  proclamations, 
it  was  long  unsettled,  whether  the  defendant  should  be  obliged  to 
put  in  special  bail.    In  the  earlier  cases  upon  the  subject,  it  was 
determined  that  he  should"^ :  But  there  are  cases  to  the  contrary,  in 
the  time  of  Holt,  Ch.  J.* ;  and  in  one  of  them^  it  is  sud,  that  if  the 
party  outlawed  come  in  gratis ,  upon  the  return  of  the  exigent,  &e. 
he  may  be  admitted  by  motion  to  reverse  the  outlawry,  for  any  other 
cause  than  want  of  proclamations,  without  putting  in  bail;  but  if  he 
come  in  by  cepi  corpus,  he  shall  not  be  admitted  to  reverse  it  with- 
out appearing  in  person,  as  in  such  case  he  was  obliged  to  do  at 
common  law,  or  putting  in  bail  with  the  sheriff  for  his  appearance 
upon  the  return  of  cepi  corpus,  and  for  doing  what  the  court  shall 
order.     In  two  subsequent  cases^  however,  special  bail  was  put  in, 
upon  reversing  the  outlawry,  for  errors  in  law,  though  it  does  not 
appear  but  that  the  party  came  in  gratis.    At  length,  in  the  case  of 
Serecold  v.  Hampsor^,  the  court,  upon  considering  the  words  of  the 
4  &  5  W.  &  M.  c.  18.  §  3.  which  empowers  the  outlaw  to  appear  by 
attorney,  and  says,  *^  the  outlawry  shall  be  reversed  without  bail,  in 
all  cases  except  where  special  bail  shall  be  ordered  by  the  court,"  de« 
dared  they  were  of  opinion,  they  had  a  discretionary  power  to  re- 
quire it  or  not ;  and  that  the  want  of  an  affidavit  before  the  outlawry 
was  no  objection^,  because  that  is  only  requisite  to  warrant  an  arrest : 


•  31  £liz.  c.  3.  §  3.  2  Salk.  496.  «  12  Mod.  545.  1  Ld.  BMjm.  ti05.  &  C. 

^  The  reason  seems  to  be,  that  the  procett  2  Salk.  496. 

is  deteroiinod  by  the  outlawry }  and  conse-  ^  2  Salk.  496. 

qoently  the  plaintiff  cannot  declare  upon  it,  f  fVall  ^  Hoiion,  E.  12  Geo.  I.  cited  in 

but  muitt  bring  a  new  action.   Cro.   Eiiz.  1  Wils.  4.  Martin  S(  Duckeit,  2  Str.  931.  2 

707.  but  see  March,  9.  if  vidt  pott,  Chap.  Barnard.  K.  B.  298.  S.  G. 

XVI.  i»2  Str.  1178,  9.    1  Will.  3.  S.C.  and 

«  R.  M.  12  Geo.  I.  C.  P.  accord.  for  a  fbller  note  of  this  case,  see  19  East, 

"^Lit.   Rep.   301.     Carth.    459.     1    Ld.  624.  tnaofir. 

Raym.  349.  S.  C.  Gilb.  C.  P.  19.  *  Ante,  155. 
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and  tboqgb  the  31  Eliz.  e.  3.  §  3.  be  tbe  ooly  act  tkat  exprefsl]^  re- 
quires byii],  it  is  not  to  be  inferred  from  tbence,  that  in  other  cas^  it 
ou^ht  not  to  be  insisted  on ;  for  that  act  makes  a  new  error,  and  t)ie 
bail  upon  it  is  absolutely  to  pay  the  condemnation  money,  ^^d 
accordingly,  it  is  npw  settled,  that  on  reyersin|r  an  outlayrry,  for  f«y 
other  error  in  law  besides  th^  want  of  proclamatiqnS|  tife  bail  is  g^^^ 
mm  or  9pecu^lf  in  like  manner  as  upon  tbe  arrest. 

Where  special  bail  is  required,  it  need  not  he  p|it  in  befqre  ^e 
anowance  of  the  writ  of  error ;' but  it  is  well  enough,  jf  put  in  at 
toy  time  before  tbe  reversal".  And  in  a  late  ca$e  it  wa^  deterBiineilf 
that  upon  a  writ  of  ernor  prosecuted  by  tbe  d^endaat  in  p<^«M,  to 
reverse  %n  outlawry,  in  a  civil  ax^tion,  for  a  comioon  Iww  ^rror,  the 
recognizance  of  bail  is  to  be  taken  in  tbe  common  alternatiye  fonp^ 
to  pay  the  condemnation  money  or  render  the  principal,  and  QAt  f^- 
soktely  to  pay  the  condemnation  money^,  as  in  the  ca^e  of  reversing 
an  outlawry  upon  the  statute  81  fSAix.  c.  3.  for  fvant  of  proc)alllatioM^ 
And  thous^b  in  that  case  it  was  said,  that  if  a  party  a^k  of  the  eoort 
to  interfere  by  motion,  wbare  he  has  no  right  to  tbeir  interfcrenu^, 
but  only  upon  error  brought,  they  may  impose  upon  him  what  tersf  s 
tbey  think  just,  yet  in  a  subsequent  case,  tbe  court  of  King^s  Bench, 
upon  motion,  reversed  tbe  outlawry  of  tbe  defendant  in  a  civil  ^uit, 
00  account  of  his  being  beyond  sea  at  the  time  of  the  exigfi^t 
awarded,  upon  bis  putting  in  bail  in  the  alternative,  and  .paying  fJl 
costs,  including  any  whicb  might  have  been  iinntrred  in  tbe  co^irt  .^f 
£:^e^uer^.  So,  in  the  Common  Pleas,  where  th^  defendant  is  of 
right  entitled  to  reverse  the  outlawry  on  error  brought,  ithe  coort 
will  relieve  bim  on  motion,  without  imposing  any  other  tenoa  Hwn 
j0yment  of  costs,  and  putting  in  special  bail,  wb^  necessary,  gr 
rendering  the  defendant" :  And  the  recognisance  of  bail  in  ibat 
court,  which  is  in  the  alternative,  to  pay  the  condemnation  mone^  or 
render  the  defendant,  as  in  the  King^s  Bench,  may  be  taken  in  tl|e 
ari^ioal  cause'. 

•  1   Ld.  Bayp.  605.  2  S^.  951.  2  Bar-  459.  Pfullips  ▼.  Warhurton,  M.  26  Geo.  JIL 

iMfd.  K.  B.  298.  8.  C.  Berwick  ▼•  Parhn,  E.  31  Gea  III.  K.  B. 

>  12  Bast,  628.  4  Tauot..691.  oceortf.  Imp.  K.  B.  61 1.  8  £ast,  527.  and  see  R,  M. 

«  Ami*,  160.  1654.  ^  13.  R.  H.  2  Cor.  I«  §  2.  C.  P.  Ca9. 

<  \  Maule  &  Se).  409.  1  Sel.*  &  B.  131.  Pr.  C.  P.  29.  Barnes,  326. 

mt^td.  bqfc  see  12  Mod.  545.  ^r  HoU^  Ch.  •  4  Taunt.  691. 

J.  2  Salk.  496.  1  Ld.  Raym.  349.  Cartb.  '  Id.  ibid. 
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Id  the  Comiflon  Pleas,  wh<^D  a  defendant  is  outlawed  on  a  commtfa 
ori^nal  in  trespass  quare  clauium  fregit^  he  has  a  rifi^ht  to  reTerse 
it  at  his  own  ezpence,  on  entering  a  common  apfiearance,  and  pay- 
ment of  costs* :  But  «pecjal  bail  is  required  on  reversing  an  out- 
lawry,  where  the  sum  in  the  original  amounts  to  fifteen  pounds  or 
upwards^  And  in  that  court,  no  outlawry  shall  be  reversed,  after 
the  death  of  the  plaintiff  in  the  action,  without  the  defendant's  ap- 
pearance, and  putting  in  special  bul,  if  required,  to  the  executor  or 
administrator  of  the  plaintiff;  or  to  husband  and  wife,  wher^  the  wife, 
vrhilst  a  feme  sole,  sued  the  drfendant  to  an  outlawry  before  mar- 
riage: provided  the  plaintiff's  attorney  do,  within  ybufteen  days 
after  notice  given  to  him  of  the  defendant's  intention  to  reverse  the 
outlawry,  deliver  to  the  prothonotary  the  name  of  the  plaintiff's  execa-? 
tor  or  administrator^.  In  general,  an  outlawry  can  only  be  reversed 
upon  payment  of  co$U :  But  if  the  process  has  been  abused,  and 
made  subservient  to  purposes  of  oppression,  as  where  a  man  has  beet% 
outlawed,  who  was  already  in  prison  at  the  plaintiff's  suit',  or  being 
at  large  did  not  abscond,  but  appeared  publicly,  and  might  have  been 
arrested  or  served  with  process*,  the  court,  on  ndotion,  wiU  Qrder  tbe 
plaintiff  to  reverse  the  outlawry  at  his  own  expence^ 

In  the  Common  Pleas,  the  reversal  is  entered  on  the  same  rott 
v?here  the  exigent  is  awarded^.  And  on  reversing  the  outlawry,  the 
defendant  must  pay  to  plaintiff  or  his  attorney,  or  leave  in  court  for 
him,  the  full  and  just  costs  of  suit  to  the  exigent :  And  where  the 
plaintiff,  by  virtue  of  such  outlawry,  hath  taken  an  inquisition,  and 
extended  the  goods,  &&  of  the  outlaw  into  the  king^s  hands,  and  re- 
turned the  same  into  the  Exchequer,  such  further  just  and  reason- 
able costs  shall  be  taxed  by  the  prothonotary,  and  likewise  paid  ta 
the  plaintiff  or  his  attorney,  or  left  in  court,  as  the  plaintiff  hath  been 
at  in  taking  and  prosecuting  the  said  inquisition,  before  «ny  certifi- 
cate of  such  reversal  shall  be  made  by  the  clerk  of  tbe  outlawries'* 
Also,  where  an  outlawry  hath  been  transcribed  into  the  Exchequer, 


»  Barnes,  3ti.  <■  3  Vent.  46.  8  Salk.  495.  Barnes,  391. 

^  R.  T.  2  Jtfc.  II.  C.  P.  Formerly,  special  «  T.  Jon.  81 1.  Comb.  19.  18  Mod.  4I5« 

Wlwas  pot  required,  unless  the  ftomamoaot*  8  Wils.  187.  but  see  Cas.  Pr.  C.  P.  61.  78* 

ed  to  twenty  pounds  or  upwards.    R.  H.  9  151.  Barnes,  380.  8.  C.  /i  381^  8,  3. 
Csf.  I.  i  8.  R.  Bf.  17  Gsr.  II.  C.  P.  '  R.  H.  8  Gtr.  I.  $  4.  C.  P. 

•  R.  T.  8  Jac  II.  C  P.  and  tee  Barnes,         ff  R.  T.  8  Jae.  II.  and  see  R.  M.  17  Op. 

383. 385.  II.  C  P.  * 
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uhI  prooeas  made  out  thereupon,  and  afterwards  such  outlawry  is 
reVeraed,  before  any  judgment  shall  be  entered  for  removing  the 
king's  hands,  and  the  party  outlawed  restored  to  his  possession,  the 
prosecutor  of  the  outlawry  shall  be  paid  such  costs  as  shall  be  taxed 
b;  the  remembrancer  or  his  deputy,  for  the  proceedings  in  that  court*. 
But,  with  this  exception,  no  defendant  who  shall  appear  and  reverse 
as  outlawry,  shall  upon  such  reversal  pay  for  costs  to  the  plaintiff, 
any  sum  of  money  exceeding  the  *usnal-  costs  of  the  exigent  in  the 
CommoD  Pleas,  together  with  the  fine  to  the  kin^  upon  the  original 
writ,  if  any  was  paid ;  and  all  farther  costs  shall  be  respited,  until 
the  time  of  signing  judgment  for  the  plaintiff^. 

When  the  outlawry  is  reversed,  or  the  defendant  has.  obtained  a 
charter  of  pardon,  he  may  be  discharged,  if  in  custody,  by  writ  of 
npereedeci^ ;  and  his  property^,  if  taken  into  the  king's  hands, 
shall  be  restored  to  him,  by  writ  of  amovecu  manus^  or  otherwise,  ac- 
cording to  the  course  of  the  Exchequer*.  And  where  a  sheriff's  officer, 
being  in  possession  of  the  tenant's  effects  under  an  outlawry,  made  a 
distress  for  rent,  and  sold  the  goods  so  distrained,  and  afterwards  the 
outlawry  was  reveBsed;  it  was  ruled,  that  the  officer  was  liable 
to  pay  the  produce- of  the  goods  to  the  landlord,  in  an  action  for 
money  had  and  recrived^  Where  the  defendant  has  obtained  a 
charter  of  pardon,  be  must  sue  out  a  sdre  /acia$f  to  give  notteo 
thereof  to  the  plaintiff,  in  order  that  he  may  further  prosecute  his  ac« 
tion,  if  be  think  proper*. 

Every  outlawry  determines  upon  the  death  of  the  party  outlawed: 
And  if  the  party  was  outlawed  in  a  civU  suit,  the  representatives  of 
the  outlaw  shall  have  restoration  of  the  land  seized,  or  of  the  personal 
ActBy  if  they  remain  in  the  sheiiff *s  hands  undisposed  of ;  but  in 
criminal  cases,  outlawry  works  an  entire  forfeiture  of  the  outlaw's 
estate,  both  real  and  personal.  In  order  to  reverse  an  outlawry  on 
deaikj  there  must  be  a  certificate  from  the  minister  of  the  parish 
where  the  party  died  or  was  buried,  and  likewise  an  affidavit  of  bia 


«  R.  T.  1  W.  &  M.  C.  P.  Barnes,  334.  personal,  see  5  Mod.  61. 

*  R.  T.  33  Car.  II.  C  P.  •  Trye,  90.  pott  164. 

«  13  Car.  II.  sut.  «.  c.  «.  §  4.  Trye,  f  7  Diirnf.  &  East,  359. 

12S.  and  «e  Append.  Chap.  VI.  $85,  6.  fTrye,134.  154.  and  for  the  form  of  this 

'  Aa  to  chattels  r«a/,  see  Cro.  Elix.  S78.  writ,  and  of  the  return  thereto,  see  Append. 

3  Vera.  913.  Baob.  105.  and  as  to  chattels  Chap.  VI.  §  38, 9,  40. 
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death,  by  some  person  that  was  acquainted  with  him,  and  was  pfre- 
0ent  at  the  death  or  burial ;  in  which  affidavit  the  party  shbuid  bs 
deMsribed  as  in  the  outlawry.     But  though  outlaif^ry  deterhiines  upon 
the  death  of  the  outlaw,  yet  before  the  kjni^'s  hands  can  be  amoved 
from  the  lands  or  goods  seized,  sudh  death  must  be  pleaded,  and 
judgment  entered  up  Ihereon  in  the  Exchequer,  upon  the  plea  being 
confessed  by  the  attorney  general*    And  in  like  manner,  if  the  out* 
la  wry  be  reversed,  (which  must  be  done  in  the  court  where  the  acUon 
tvas  originally  brought,)  ibr  itny  other  reason,  a  certificate  of  such  re- 
versal from  the  clerk  of  the  outlawries  must  be  pleaded  and  con- 
fessed,  and  judgment  entered  up  thereon  in  the  Exchequer^  before 
the  king's  hands  can  be  amoved.     These  proceedings   are  in  na- 
ture of  a  suggestion  upon  the  roll,  in  the  court  of  Exchequer ;  ahd 
the  judgment  of  the  barons  is,  **  that  his  miyesty's  haikds  b^  amoved 
firom  the  possession  of  the  premises,  &c*/*    The  plea  in  this  case 
may  be  put  in  by  any  person ;  for  though  the  judgment  be,  that  he 
shall  be  restored  to  the  possession  of  the  phemises,  yet  it  gives  no 
title  to  the  lands :  but  ih  order  io  discbarge  the  sheriff,  the  judgment 
roll  tttUSt  be  carried  to  the  pipe  office,  that  k  quietus  may  be  made 
ttterehpoo.    If  after  such  jlidigtiient)  any  difficulty  attends  the  get- 
ing  po^^^sibti,  a  Writ  i0f  MAtveoi  manuM  must  be  sued  out  of  the 
Exdiequer,  iAire<Med  to  the  sheriff,  who  wiU  thereupon  deliver  pos* 
iesflloii^*  - 


•  Append.  Chap.  VI.  §  37.  >»  2  Sel.  Pr.  421,  &c. 
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ly*  the  Bill  of  Middi«esbx  and  Latitat,  and  subsb- 
ausNT  Process  thereany  in  the  King's  Bench  ;  of  Ihe 
Capias  quare  clausum  fregit,  8fc.  in  the  CoMMOif 
Pleas  ;  and  of  the  Process  in  /A^  Exchequer. 

A  mi  of  HidMe$ex  or  Latitat  is  the  ordinary  mode  of  com- 
fliciicinf  actions  in  the  court  of  King's  Benob,  against  unpri- 
tileged  persons :  And  a  laiitcU  being  a  kind  of  original  in  that 
cottrt*,  may  be  issued  in  the  first  instance,  without  prcTiously  suing 
out  a  biH  of  Middleteaf*.  But  this  mode  of  commencing  actions  is 
AOt  applicable  to  peert  of  the  realm^,  corporaJtions^  or  hundredort  on 
ttestatttteof  hue  and  cry,  &c.  who  not  bt^ing  subject  to  a  capuUf 
■iiisl  be  sued  by  original  writ ;  nor  to  members  of  the  house  of  com* 
moDSy  who  for  the  same  reason  must  be  sued  by  oMginal  writ,  or  by 
Utt  for  the  real  cause  of  action,  stating  them  to  have  priTilege  of  par- 
liament. And  there  is  no  need  of  any  process  for  commeneing 
actions  against  attomie$  or  officers,  who  are  supposed  to  be  already 
present  in  court ;  nor  against  prisanerB  in  the  actual  custody  of  the 
marshal. 

The  biH  of  Middlesex  or  latitat  is  in  general  considered  merely 
as  process  to  bring  the  defendant  into  court.  It  may  therefore  be 
«ued  out,  thopgh  the  defendant  cannoi  be  arrested  upon  it,  before  the 
cause  of  action^ ;  and  the  plaintiff  is  allowed  to  giye  io  cTidence  a 


^  CucUi.  d23.  9  14*  Raym.  8S3.  Cowp.  latUal,  issued  againit  a  peer,  was  snp^naded 

456.  OD  motion,  gnwnded  op  aD  office  copy  .of  the 

^Slgr.  JRtfp.    1^6.  ns.     1  Sid.  ^$.   60.  prtKipe,  id  which  Uie  defendant  was  ftiled 

fi^rtiuS^.  a  M*  ?^jai.  9S0.  1  Str.  650.  baron.    And  see  3  Maale  ^  §^  ,^8.  aii/«» 

4rJS^.  736»  ft  M-*f^m- 1#1-  IS-  C  WiU<p,  136. 

jjj^S.  a  Bur.  P61.  1  Itific.  R«p.  iiS.  S.  C.  «  Cio.  Eliz.  971.  Cm.  Jac.  ^61.  1  V/snt. 

j»  Bpr.  ;Lm.  .1  Blac.  B«p.  318..S.  C.  S  Blap.  )t8.  8  jkCod.  343.  1  W^  U^.  ^  fij^.JfiP* 

J^.  W.  Jf Qcreit,  t  U).  9  ftut,  937.  3H.  Dwig.  6S.  4  East,  7^. 

'^  3   ^it,   V7.    Jp  tlS»i3SMt,a^Vit  pf  . 
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tause  t>f  action  arising  after  it  is  sued  oat,  and  before  the  exhibiting 
of  the  'billy  as  well  in  the  case  of  bailable  as  ^eroiceoils  writs*.    It 
has  been  frequently  ruled  however,  that  for  oertun  purposes,  a  bill  of 
Middlesex  or  latUatf  out  of  the  King's  Bench,  may  be  taken  to  be 
in  nature  of  an  original  writ  in  the  Common  Pleas'" ;  and  a  laiUaif 
even  without  a  bill  of  Middle$exy  if  properly  issued,  and  conttnued 
on  the  roll,  has  been  holden  to  be  a  good  commencement  of  the  suit, 
to  avoid  a  plea  of  the  statute  of  limitations^  olr  a  (eiicbf  ibade  aft^ 
suing  it  out^.    It  was  indeed  said  by  HoUf  Ch.  J.  thai  there  is  a  dif- 
ference between  a  civil  action,  and  an*  action  given  by  a  statute )  for 
in  the  first  case,  the  suing  out  a  latitat  within  the  time,  and  continu- 
ing it  afterwards,  will  be  sufficient ;  but  in  the  other  case,  if  the  party 
proceed  by  biU,  he  ought  to  file  his  bill  within  time,  that  it  may 
appear  to  be  upon  the  record  itself*.    But  upon  a  writ  of  error,  all 
ihe  judges  in  the  Exchequer  chamber  held,  that  a  latUat  is  a  kind  of 
original  in  the  King's  Beoch^    And  accordingly,  in  two  subsequent 
cases',  it  was  holden  to  be  a  good  commencement  of  the  suit  in  a 
penal  action.    Hence  it  appears,  that  a  laHtat  may  be  considered, 
either  as  the  commencement  of  the  action,  or  only  as  process  to  briog 
the  defendant  into  court,  at  the  election  of  the  plaintiff*'.    Though  if 
it  be  stated  as  the  commencement  -of  the  action,  to  avoid  a  tender, 
the  defendant  may  deny  that  the  plaintiff  had  any  cause  of  aetion  at 
the  time  of  suing  it  out' ;  or -if  it  be  replied  to  a  plea  of  the  statute  of 
limitations,  the  defendant,  in  order  to  maintain  his  plea,  may  aver 
the  i«al  time  of  suing  it  out,  in  opposition  to  ihe  teete/^. 


Andently,  it  seems,  the  process  in  treepaee  in  the  King*s  Bench, 
was  founded  on  a  plaimi  or  jtieriteH,  altered  on  the  records  of  ihe 


irtfc 


^Cowp.  454..  7  Durnf.  k,  Eatt,  4.  4  Eitft, 
tr5.  and  ie«  S  Wmt.  Ssaod.  1.  (1.) 

^  Sty.  Rep.  156.  Cartb.  833. 8  Ld.  Raym. 
813.  1  WiU.  147.  Cowp.  456. 

^  Amt,  S4, 5.  8  Wms.  Saaod.  1.  (1.) 

•CiT>.'€«r.  864.  1  Will.  141.  but  ace  3 
Boi.  fc  Pal.  630. 

•  Otftb.  833. 

'  3  Ld.  Raym.  883.  Coap.  456. 

f  Bridiu  T.  Kndpion,  and  ticrdumn  v. 
WhMtr,  cited  in  8  Bor.  950.  3  Bur.  1843. 
Ccnrp.  454.  8  East,  574. 

^U^  Nl  PH.  W.  1  was.  .146.  Pugk 


Y.  Mariifif  ti.  84  Geo.  tif.  K.  B.  Afid  Mtt 
Durnf.  &  East,  688.  ft  Wma.  Saoad.  1.  (h) 

I  1  Wilt.  141. 

^  3  Bnr.  950.  and  aee  4  Bap.  Rep.  100* 
161.  at  to  evtrineeof  tile  <  wmeniymf nt  of 
tbe  action,  &c. 

>  A)>pend.  Obap.  Vll.  %  1.  la  trte»t>i. 
fi.  puUisbed  lo  1684.  it  if  ti|id,  that  Uia« 
^rere  Mreral  ftlei  ef  these  plaiiits,  tbco  re* 
maining  in  tbe  foraer  upper  treafury  of  tbe 
King^i  Bench ;  «ad  tbe  pronta  arisiBf  frodi 
them  wete  fbrneriy  to  oontidenMe,  thtt 
tbey  'were  alwayi  cttcocptad  bf  the 
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tbiiti :  and  the  first  process  thereon  was  a  precept  in  nature  of  an 
oUachmeni^ ;  upon  which  the  sheriff  retamed,  either  that  he  had 
attached  the  defendant^,  or  that  he  had  nothing  by  which  be  could 
be  attached^.  On  the  latter  return^  if  the  defendant  did  not  appear^ 
there  Bsued  into  Middlesex^  or  other  county  where  the  court  sat,  a 
precept  in  nature  of  a  capia$^  commanding  the  sheriff  of  that  county 
to  take  the  defendant,  if  he  should  be  found  in  his  bailiwick,  and 
safely  keep  bim,  so  that  he  might  haVe  his  body  before  the  king,  at  a 
certain  time  and  place  therein  mentioned,  to  answer  the  plaintiff,  ia 
a  plM  of  IrespcM*^,  &c.  This  precept  being  now  used  as  tiie  first 
process  in  tre9pa$9j  when  the  defendant  ia  in  MiddleaeXj  is  therefore 
called  a  biU  of  M%ddie9ex.  And  it  is  the  proper  process,  where  tha 
defendaiit  resides  in  that  county ;  it  being  holden  that  a  latHatf  di- 
hded  to  the  sheriff  of  BtiUdle9eXf  is  irregular*.  If  the  defendant 
cannot  be  arrested  upon,  or  served  with  a  copy  of  this  process,  the 
plaintiff  may  sue  put  an  aliot',  and  after  that  (if  necessary,)  a  pitcriea 
oiU  of  JUiddleaex ;  conimanding  the  sheriff,  as  before^  or  as  qfien* 
Kaief ,  be  has  been  commanded,  to  take  the  defendant,  &cs« 

&nt  if  the  defendant  be  not  in  tiiddleiex,  the  plaintiff  roust  sua 
oat  a  writ  of  latitci^^  or  te$tatum  bill  of  Middlesex^  directed  to  the 
sheriff  or  sheriffs  of  the  county  where  he  is  supposed  to  be,  reciting 
the  former  process  and  its  return,  and  suggesting  that  it  is  sufficiently 
teityiedj  the  defendant  lurks  and  secretes  himself  in  their  County*, 
^his  writ  may  be  issued  in  the  JSrst  instance^ ;  and  if  it  prove  ine^-* 
fectoal,  the  plain tifip  may  sue  oUt  An  alias ^  and  after  that  (if  neces- 
^^ti  ^  p{iirie#  latitat^  or,  more  properly  speaking,  an  alias  or 
pUries  eapias\  (for  these  writs  do  not  contain  any  testaiumf  or  sug- 
gestion of  a  latitat ;)  and  the  pturies  may  be  repeated  from  tin^e  to 
limey  till  the  defendant  b6  arretted,  or  served  with  a  copy  of  it : 


jaitiec,  oat  of  the  grmnt  ef  tb«  oAce  of         '  Bat  an  d&l  writ,  befaif  founded  on  tho 
flf  oMfotr  Artfvflm.    ItL  p.  9S.  100.    Sae  alto      aheriff '•  return  of  mom  at  imenins^  cannot 


Pr.  K.  B.  24.  S  H.  6lac.  til,  2,  be  aned  ont,  where  the  terrice  of  the  flnt 

*  Trye,  '99.  Stat.  8  Eliz.  c.  2.  Brown's      ig  complete*    BoUotiag  r.    WhaOtjf,  T.  41 


t^mk  Mmmm,  526,  ani  see  Append.  Chap.  Geo.  lit.  K.  B. 

TIL  §  t.  r  Append.  Chfip.  VIL  }  9. 94. 

^  Append.  Chip.  VIL  )  3.  h  Trye,  99. 

«  /<  f  4.  I  Append.  Chap.  VIT.  (  ll.  t8. 

•ft.  I  6.  21.  ^Anie,\6$. 

•  lMMk«BM.44S.  1  Append.  Chap.  Vlt  i  19. 31. 


1618  OF  THE  Bitt  OF  MIBl>t.KSEX, 

Though,  kcbording  to  sdrnfe  books",  tfa^e  must  be  a  new  UdHatf 
ther  four  €61*1118  trdm  the  imb  of  Miing  out  the  first.  Ifi  any  of  thesft 
imt^f  ihtre  may  be  a  clause  of  ncfh  amittcts^  ^otnnianding  the  sheriHf, 
that  he  do  not  omif,  on  account  of  any  Rberty  in  his  county,  but  (hat 
hiB  enter  fb^  satee,  fcc^  And  by  the  long  established  and  recognised 
jfractice  of  the  cdurt,  a  iton  amittat  tnrlt  may  be  issued  in  the  first 
ftntance,  without  suing  out  a  previous  writ,  and  waiting  for  the 
Aeriff's  refttirn  of  tnandaei  batlit^o^  qui  nuUum  dedit  re$pantum\ 
ttk  actibns  not  baihble,  if  the  plalbtiff  sue  qui  tatni^j  ot  as  executor 
6r  adininiitratorf  or  casignee  of  a  bankrupt,  &c.  the  process  need 
il6t  state  the  special  character  in  ^hich  he  sues. 

.Amu  of  Middl^Bex^  9Lni  notice  thereto,  describing  the  defendant 
1^  Mr.  il..  Without  stating  his  christian  name,  is  irregular*.     So 
^hefe  'the  christian  name  of  the  defendant  was  wholly  omitted  in  a 
ictKfdf,   the  procedings  were  deemed  irregular,  and  set  aside  oa 
tttotton':  and  there  ts  no  distinction  in  this  respe(*t,  between  bailable 
and  seryiceable  process'*    Also,  it  is  a  rule,  that  every  subsequent 
Ifrit  should  correspond  with  that  which  has  gone  before,  in  the  names 
bf  the  jyarties :   Therefore,  where  km  action  was  brought  agunst 
^ai^e  and  another,  fbr  an  act  done  by  them  as  Justices  of  the  peace, 
imd  the  loMM  ^against  "Bates  was  by  the  name  of  William^  and  the 
ikIicM  by  the  name  of  Johny  the  court  thought  the  proceedings  irre- 
gular, and  s^t  them  aside,  as  far  as  they  respected  Batea*.    But  a 
Ittianomer  may  be  cured,  by  altering  the  writ,  and  getting  it  resealed, 
biefore  the  return** :  And  where  process  is  sued  out  against  'four  de- 
lihd&ttts,  one  of  whom  is  misnamed,  it  may  be  served  upon  the  three 
Whose  names  are  right,  and  if  the  name  of  the  other  be  afterwards 
altered,  and  the  writ  tesealed,  it  is  good  against  all'. 

The  plaintiff  was  formerly  attowed  to  jom  .four  defendants,  for 
aepariite  calnes  of  action,  in  one  writ ;  and  to  dedire  agalnat'tiiem 


•Haos.  introd.  1.  Prac.  Epit  K.  B.  8.  1  Chit  Rep.  39S.  (a). 

TflMMfiMr*.  t  Id.  391. 

^  Append.  Cbap.  VII.  }  t6.  33.  V  3  Danif.  k.  EMt,  650. 

•  9  East,  330.  k  1  Chit.  Rep.  381. 

«  8  Str.  1838.  8  BUc.  Rep.  788.  3  Wiif.  >  Per  Cur.  M.  55  Geo.  IIL  K.  B.  I  C^ 

141.  8.  C.  Rep.  398.  fa). 
T.  Swm,  £.  Si  Geo.  III.  K.  B. 
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stf«f»HyN  And  this  is  still  allowed,  where  the  process  is  not  bailable^ 
Bsi  iffaore  the  process  is  bailaMe,  a  plaintiff  cannot  now  join  several 
(Mendanls  in  one  wrk,  for  distinct  causes  of  aclion*".  And  if  the 
pknitiff  kold  two  defendants  to  bail  on  a  joint  writ,  and  declare 
agUBst  then  seyerally,  the  court  will  set  aside  the  dedaration  and 
fOiiseqiiQDt  proceedings  for  irregularity'^. 

The  UN  of  Middlesex,  and  other  process  into  that  county,  are 
matd  out  lof  tte  biH  of  Middlesex  oflkse,  and  signed  by  the  clerk, 
kit  omt  sealed.  The  latitat^  and  other  process  thereon,  are  issued 
tnd  ngned  by  the  signer  of  <the  wrks  in  the  King's  B^ch  office,  and 
aflarwards  s^ed  alt  the  seal  office :  The  derk,  according  to  ancient 
erdsrs,  w»  upon  tfie  signing  of  eirery  writ  of  alias  and  pluries 
e&fiae^  and  of  every  iiofi  omiUtaej  to  subscribe  under  the  same, 
the  term  when  the  lofttot  was  sued  forth ;  and  no  such  writ  could 
he  signed  in  term  Ijme,  before  a  note  was  delivered  in,  subscribed 
wMh  tlie  term  when  the  iatitat  was  sued  forth,  for  the  entering  of  the 
same ;  and  in  Taciftion  time,  the  clerics  were  to  enter  every  such 
writ,  b^fors  it  was  signed*.  At  the  time  of  issuing  the  bill  of  Mid- 
dlesex or  lofjfaf,  Sfc.  the  plaintiff's  attorney  should  deliver  to  the 
effoer  b  prmcipe^j  or  note  of  instructions;  together  with  a  memo^ 
ruarfum  or  mindte  of  his  warrant,  duly  stamped^.  And  it  is  usual  to 
make  the  affidavit  of  the  cause  of  action  at  the  same  time,  before  the 
officer  or  his  deputy. 


!■  point  of  form,  the  bill  of  Middkaex  and  latitcdf  $€.  are  common 
or  special.  Before  the  making  of  the  statute  IS  Car.  II.  stat.  2.  c;  2. 
a  defendafit  might  have  been  arrested  and  holden  to  bail  for  any 
sum  of  money,  upon  a  common  bill  of  Middlesex  or  latitat,  &c.  not 
expKMingthe  partiouhr  cause  of  action.  It  consequently  happened, 
that  be  w«8  frequently  arrested,  and  holden  to  bail  or  imprisoned,  for 
a  hrge  flram  6f  mODey,  wiien  peiiiaps  there  was  no  real  plaintifi;  or 


•  Com.  Rep.  74.  4  Durnf.  &  Eait,  696.  ^  4  East,  589.  1  Maale  &  Sel^  55.  1  Boi. 

^Yarditf  w.  Butgeu,  T.  39  Geo.  III.  K.  B.  &  Pal.  49.  2  New  Rep.  C.  P.  82.  ]  Marsh. 

4  Dnrof.  &  Bait,  697.  1  Bos.  &  Pal.  49.  274.  and  »ee  5  Durnf.  8c  East,  722. 

1  Maule  Bt  Set  35.  '  R*  T.  1656.  reg.  1.  K.  B. 

«  BoUumi  V.  Jolmi&ih  -4  Durnf.  k,  East,  '1  Chit.  Rep.  186.  Append.  Chap.  VJL  § 

495.  HoUand  t.  IMmrds,  T.  32  Gao.  III.  5.  8.  10.  18.  20.  23.  25.  27.  30.  32.  34. 

K.  B.  4  Daraf.  flc  fiast*  697.  t^gt,  U  Pol.  c  25Gw>.  III.  c.  80.  §  13.  AMt,  110, 11. 

19,  49.  and  set  Append.  Chap.  III.  §  3. 
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little  or  no  caose  of  action*.  To  remedy  this  mischief,  it  was  ebaeteJ^ 
that  '*  no  person  arrested  by  any  sheriff,  &c.  by  force  or  colour  of  any 
<*  bailable  writ,  bill  or  process,  issuinn^  out  of  the  King^s  Bench^ 
**  wherein  the  certainty  and  true  cause  of  action  is  not  expressed  psr- 
**  ticularly,  shall  be  compelled  te  give  security  for  his  appearaiieei 
"  in  any  penalty  or  sum  of  «oney,  eiceeding  the  sum  of  foHji 
**  pounds^."  This  statute,  says  Mr.  Justice  Blcu:k^tone%  (without 
any  such  intention  in  the  makers^)  had  like  to  have  ousted  the  Kind's 
Bench  of  all  its  jurisdiction  OTer  civil  injuries  without  force;  for  as 
the  bill  of  Middlesex  was  framed  only  for  actions  of  tre«pa«f,  a  de- 
fendant could  not  be  arrested  and  holden  to  bail  thereupon,  for  breaches 
of  civil  contracts.  But  notwithstanding  this  statute,  the  defendant 
might  still  be  arrested,  and  holden  to  baO  upon  a  commoo  bill  of  Mid* 
dlesex  or  latitat j  &c.  for  any  sum  not  exceedingybrfy  pounds^ :.  And 
where  it  was  for  a  larger  sum,  a  method  was  devised,  to  preserve  the 
jurisdiction  of  the  court)  and  at  the  same  time  to  authorise  an 
arrest,  by  inserting  in  the  process  an  ac  etiam^  or  special  cbuse  be- 
ginning with  these  words,  shortly  describing  the  true  cause  of  actiosi 
in  addition  to  the  general  complaint  of  trespass*.  And  a  rule  of  court 
Was  made  upon  this  statute,  that  no  attorney  should  make  any  pre« 
cept  or  writ,  with  a  clause  of  ac  etiam,  &c.  against  any  heirj  executor 
or  administrator ;  nor  in  any  case  where^  by  the  course  of  the  eourti 

special  bail  was  not  required^ 

f 

In  tre^poMs  therefore,  and  other  cases,  where  the  defendant  either 
eannot,  or  is  not  meant  to  be  arifestieid,  and  held  to  special  baily  the 
process  in  general  is  Iq  the  common  form,  requiring  the  defendant  to 
answer  the  plaintiff,  in '  a  plea  of  trespoBt.  This  desoription  of  the 
plea  however,  though  it  was  heretofore  material*,  is  now  considered 
as  mere  matter  of  form:  Therefore,  where  a  motion  was  made  to 
stay  the  proceedings  on  a  bill  of  Middlesex,  which  was  in  debt  onlyi 
and  not  in  trespass,  with  an  ac  etiam  in  debt^  the  court  ordered  tba 
bill  to  be  amended,  by  inserting  the  plea  of  freapots^.    In  a  sub* 


*  Sea  the  premiable  to  Uie  statute.  ng,  1»  2.  K.  B.  2  Will.  392.  2  Bait,  ^< 
^  Stat.  13  Car.  II.  itat  2.  c  2.  and  see  2  2  Wma.  Sauttd.  52.  (1.)  Appand.  €ha|Ki 

^•t,  305,  6.  VII.  i  36,  &c. 
<3Blac.  Com.287.  'R.  M.  15  Gir.  II.  {  2.  K.B. 

*  I  a.  Blac.  310.  r  2  Str.  1072. 

*  Trye»  102, 3.  and  Me  R.  tL  2  Ged,  II.         ^  1  Blac  Rep.  462. 
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jequent  citfe*,  where  the  bill  of  Middlesex  was  to  answer  the  plaiotiff 
in  a  plea  of  debty  iostead  of  fre«pcMir,  and  abo  to  a  bill  to  be  ex-^ 
hibited  in  a  plea  of  trespass  upon  the  coie^  the  court  refused  to  grant 
a  rule  for  setting  it  aside,  on  the  authbrity  of  a  case,  which  was  read 
from  the  master's  note  book,  exactly  in  point^  And  a  bill  of  Mid-^ 
dkseXy  requiring  the  defendant  to  appear  before  ut,  is  good"". 

Where  the  cause  of  action  is  of  a  bailable  nature,  audit  is  intended 
to  arrest  the  defendant,  and  hold  him  to  special  ba^,  for  a  larger  sum 
tban  401.  there  should  be  «  clause  of  ac  etieun  in  the  process :  And 
in  such  case,  an  omission  in  the  ac  etiam  part  of  the  writ,  of  the  sum 
for  which  the  defendant  is  arrested*',  or  that  it  was  due  on  promises% 
ii  irregular,  and  he  cannot  be  holden  to  special  bail  thereon.  There 
are  also  some  cases,  in  .which  the  cause  of  action  must  be  expressed 
in  the  process,  though  the  defendant  be  not  arrested,  and  held  to 
qwdal  bail :  Thus^  in  an  action  on  the  lottery  act,  the  amount  of  the 
penalties  aued  for  must  l>e  specified  in  the  first  process ;  even  though 
Ike  defendant  be  not  holden  to  bail  thereon^  And  where  a  writ  is 
soed  out  upon  a  recognizance  of  bail,  it  is  necessary,  by  rule  of  court', 
that  after  the  words  *^  tn  a  plea  oftreepas^j"  there  should  be  inserted 
4lie.  foUowiog.  clause,  **  and  atno  to  a  bill  of  the  taid  plaintiff, 
^  mgai$mt  ike  eaid  defendant,  in  a  plea  of  debt  upon  recognizance, 
^  according  to  the  cwftom  of  our  court  be/ore  ui,  to  be  exhibited;*^ 
'Otherwise  the  .defendant  or  his  attorney  is  not  bound  to  accept  of  a 
doeburation  in  debt  upon  such  recognizance. 


The  bill  of  Middlesex,  being  merely  a  precept^,  has  no  direotion  or 
4este.  But  the  writ  of  latitat,  and  other  subsequent  process,  should 
be  directed  to  the  sheriff  or  sheriffs  of  the  county,  where  the  defendant 
*is  supposed  to  reside' ;  or,  if  one  of  the  sherifis  is  a  party,  to  the 


«  9  Dvrnr.  Ic  Ba^,  3l3.  t  R.  £.  15  Geo.  II.  K.  B.  This  role  afi- 

^M.  80G«o.  III.  K.  B.  The  tame  «p*  plies  to  the  form  of  the  ^itol,  and  other  sub* 

pKeatioD  was  also  refused  in  H.  S4  Geo.  III.  sequent  process.   In  a  hilt  of  Middlesex,  the 

K.  B.  S  J)anif.  &  East,  513.  («.J  and  see  8  form  is,  "  in  a  pka,  ^c.  according  to  the  cvs- 

Wms.San]KL59.  (1.)  *•  torn  iff  ilk  eourt  qf  the  lord  the  king^  htfon 

«  Ar  Gvr.  H.  43  Geo.  III.  K.  B.  «  tJk  king  kimseif,  to  bo  oxkibiitd," 

*  t  East,  305.  ^  Tkye,  07.  8  Sid.  189.  8  Str.  1069.  S 

^  1  Obit.  Bep.  171.  East,  340. 

U  Dmnt  U  Bast,  349.  577.  6  DumC  k  *  Append.  Chap.  VIL  i  12, 13.   . 
617. 9 IL  BlK.  601. 
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other*  ;  or  if  both  sheriiii  are  parties,  to  the  covottet^ ;  aiui  if  he  ah* 
be  a  party,  to  elisors  named  by  the  maater  in  the  King^a  Beooh^  v 
protbonetariee  in  the  Commoa  Pleas'*.    And  a  lafiiat  Aainet  be  41* 
rected  to  the  ahertf  of  Af  iddlesex;   for  if  this  were  ^Uowad,  a  WU  of 
Middlesex  might  never  be  iaai^ed*.    it  was  formerly  heldeo,  4liat  a 
writ  of  laHiaij  &o.  did  not  r«^  into  Wales^j  or  the  co^/mHes  pUf 
latin^ ;  but  a  diiierent  practice  now  prevails**:   which  practice  is 
Feoogiiixed,  aH  to  Wales,  by  the  statute  13  Geo.  III.  e.  51\ ;  and 
wMi  respect  to  <be  cowUies  palatine f  the  true  meaniag  of  the  ezr 
preasion  breve  domint  regis  non  eurritj  iie.  is  said  io  be,  that  the 
eourt  oaoBot  write  directly  to  4he  eheriiP,  as  they  do  ia  other  fiiaes^. 
In  a  oouQty  palatine  therefore,  the  proeess  should  be  xlirected  to  the 
proper  officer ;  as  in  Durham^  to  the  Bishop^  or  his  49haDoellor ;  ie 
CAeaAti-e,  to  the  OAamierlotii,  or  his  deputy ;  and  in  IjMsmaskiiWf 
to  the  Chancellor f  or  his  deputy' :  And  an  alias  capiae^  directed  Ie 
the.sherifls  of  the  city  of  Chester,  instead  of  ihecfaamberiaio  of  ti^ 
county  palatine,  directing  him  to  issue  his  mandate  to  ebe  aheviA,  if 
inregular,  and  may  be  set  aside  at  the  inatanoe  of  the  defisndant".    b 
these  cases,  tlie  mandatory  part  of  the  writ  is  di^bwot  from  theAommoa 
form'' ;  and  tf  the  officer,  to  wlipm  k  i^  directed,  refuse  to^eoeiiEe  it,  he  if 
liebleto  an  attachment^.     In  the  Cinque  ports,  the  process  ie  ^tireded 
to  the  Congtahle  of  Dover  oastle,  his  deputy  or  Ueutenantf ;  apd  in 
SertMcft  i^ion  Tweed,  to  ihe  mayor  and  bailifi  of  Berwid^.    in  the 
isle  of  Ely,  the  process  ouiof  the  courts  at  tVesimk^ter  goeatDihe 
first  instance  to  the  sherifi'of  Camfrrid^eaAtre,  who  thereiipoB  iaanes 
his  mandate  to  the  bailiflT  of  the  franchise'.    In  the  borough  of 
Sonthwai*^  it  is  directed  to  the  sheriff  of  the  county  of  Surrey ,  who 
issues  his  mandate  thereupon  to  the  bailiff  of  the  borough,  nod  sot  to 
the  bailiff  in  the  first  instance*. 


•  5  Mmale  ic  Sel.  U4.  *S  Str.  1089.  Andr.  191.  S.  C.  See  al>o 
»»  Append.  Chap.  VII.  §  14.  1  Blac.  Rep.  R.  T.  91  Car.  I.  K.  B.  6  Dornf.  4k  East,  71. 

^^^' ^'  ^^>'»  E.  42  Geo.  III.  K.  B.  1  Moore,  514.  Hary.  Tiacta,  417,  «tc. 

^*  ^'                 •  '  Append.  Chap.  VII.  §  15. 

«  3  East,  141..  .  1  Cbit  Rep.  374.  Braeebridge  t.  Jokwm, 

•  2  Blac.  Rep.  9 1 1 .  g.  59  q^  1,^  c  p.  aeeord.  Id.  (h.) 

•  1  Manle  tc  Sel.  442.  1  Append.  Chap.  VII.  §  35. 

'  1  Wilf.  193.  o  2  str.  1089.  and  see  1  Moore,  514. 

t  T.  Raym.  206.  I   Ler.   «5«.  991.   9  P  Append.  Chap.  VII.  J  Id. 

Saond.  193.  S.  C.  See  also  HeU.  IS,  Cra.  n  /rf  J  17. 

Jac.  484.  9  Balst^4. 156.  1 3  East,  198. 

>»  Doug.  213.  •  u  East,  989.  and  iee  1  Chit.  fUp.  SH* 
^Id.inn9tit,                                              .   ^^j 
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The  fo<ifoC»  tad  other  svibstsquent  j^roo^ss,  should  be  tested  in  the 
latoe  ef  the  chief  JlHitioe,  er  seaier  jadge  of  the  oourt,  if  there  be  no 
diief  jttttke ;  end  Ibis  process^  es  well  as  the  va/AoB  in  the  Commoa 
PhSM^,  Inty  be  tested  before  the  Cluse  of  setion.  If  it  be  saed  out  in 
lem  titnei  it  is  vsually  tested  on  the  first  day  of  that  term ;  though 
it  isay  be  tested  of  the  preceding  one^ :  If  sued  out  in  vacation^  it 
sbdidd  be  tested  on  the  last  day  of  the  preceding  term"^ ;  for  if  tested 
in  taeatiMi,  it  is  altogether  void^ :  And  in  all  cootiilued  writs,  the 
Mm  omst  be  tested  the  day  the  former  was  returnable^  A  bill  61' 
MhMlesex  may  be  stated  in  pleading  to  hate  been  sued  out  in  vaca-* 
tionS  so  as  it  be  not  alleged  that  the  cmitt  was  then  holden  at  We^* 
muwtei^ :  and  it  may  be  stated  to  have  been  sued  out  of  the  court 
st  ^issHniiieler,  on  a  day  between  the  essoin  day,  and  the  ^tarto 
He  p&si ;  {6c  though  the  courts  do  not  actually  sit  on  the  essoin  day, 
jBt  in  faiit  it  is  cotisidered  as  the  first  day  of  the  term^  And  thiS) 
M  every  other  pirooess  by  bill,  must  be  made  returnable  on  a  pmrti^ 
rabir  retern  day,  or  day  certain^  in  tern  time^;  as  on  Mondmyy  or 
tome  other  day  of  the  week,  next  after  the  precedini^  general 
retmrn ;  and  it  may  be  made  returnable  oh  the  general  return,  by 
speeifjfiegtheday  ofihe  week  on  whifch  it  foils,  as  on  Monday  in 
eqiiit  days  of  Saint  Hilary,  &c^  But  it  must  not  be  returnable  en  a 
dm  wmjwridicns ;  as  on  a  Sunday j  the  feast  of  the  PwriJicatioH  in 
HUary  term,  Asceneian  day  in  Baster  term*",  or  Jf  Mbumnser  day 
(if  itfaappen)  in  Trikihy  term,  unless  it  be  on  the  F/iday  next  after 
Trinity  Sunday,  in  which  case  it  is  dies  jt^ridicus  by  the  S2  Hen. 
Vlli.  c.  21".  And  Monday  next  after  the  Morrwm  of  the  Holy 
Trinity  is  not  a  good  return  for  the  first  Monday  in  Trinity  term  ; 
hA  the  return  for  thaft  day  should  be  Monday  next  after  eight  days 


^  2  Bar.  d67.  »  1  Chit.  Rep.  400.      In  this  case,  a  bill 

*  1  Itol.  'Ik  PiH.  543.  t  Bm.  ac  Pol.  235.        of  Middlesex  rfltui  cable  •*  on  Thursday  tiejrt 
^  5  Taant.  664.  after  Easter  day,"  which  wa»  the  day  of  the 

*  3  Kcb. S.14.  T.  Jon.  149.  1  Ventr.  363.       Ascension^  was  holdt-ii  to  be  irregular;  and 
•$  Bur.  963.  that  the  object ioo  could  not  be  waived  by 

*  8  Bur.  954.  96^.   '5  BOr.  258S.  3  Btac.      the  defendant :  But  as  he  bad  promised  to 
Rep.  683.  S.  C  tak^  no  advantage,  the  court  tret  aside  the 

'  S  Satk/699.  proceediugi«  without  costs,  and  on  the  termi 

s  15  Ban,  378.  of  no  action  being  brought. 

^^Ld.Rayoi.  1557.  a  2  hi  A.  264,  5.  Cro.  Jac.  16.   2  Btiltt. 

*  3  Di^f.-fc  BdK,  183.  S4V.  7  Mod.  17.  6  Mod.  259.  1  Blac.  tlep. 

*  1  Str.  399.  5fl9.  and  see  R.  T.  35  Geo.  III.  *K,  B. 
'  Append.  Chap.  IV.  J  26. 
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of  the  Holy  TriDity\  It  should  also  be  observed,  that  as  there  are 
nore  than  seioen  days  betweeo  the  morrow  of  All  Sonb,  and  the 
Borrow  of  Saint  Martin,  in  Michaelmas  term,  the  day  before  the 
morrow  «f  Saint  Martin,  being  the  llth  of  NoTember,  is  not  the^day 
of  the  week  next  after  the  morrow  of  All  Souls ;  and  therefore  on 
this  day,  the  bill  of  Middlesex,  or  other  process,  should  be  pads 
returnable  on  Monday  (or  other  day  of  the  week,  being)  the  fead 
of  Saint  Martin.  There  is  no  necessity  for  any  particular  number 
of  days  between  the  teste  and  return  of  a  latitat^  or  other  process  by 
biU:  even  one  was  formerly  deemed  sufficient** ;.  and  it  may  be  now 
sued  out  on  the  rery  return  day^ 

The  ordinary  mode  of  commencing  actions,  in  the  court  of  Com- 
mon Pleas,  is  by  writ  of  ca/noe  quare  claunun  /regit ;    which  is 
founded  on  a  supposed  original,  and  answers  to  the  bill  of  Middieies 
or  latitat  in  the  King's  Bonch^.     This  writ-  is  holden  to  be  a<  good 
commencement  of  the  suit,  so  as  to  avoid  a  plea  of  the  statute  of 
limitations* ;  and  in  point  of  form,  it  is  common  or  epecial.    Where 
the  cause  of  action  is  not  bailable,  it  is  in  the  common  form,  com« 
mending  the  sheriff  to  t^ke  the  defendant,  &c.  to  answer  the  plaintiff^ 
iff  a  plea  wherefore^  with  force  and  arm#,  the  cloee  of  the  plain^ 
tiff 9  atf  Sfc.  he  broke ;  and  other  mronge  to  him  did,  to  ihe  great 
damage  of  the  plaintiff y  and  againtt  the  peace ^  Sfif.     And  the 
defendant  may  be  arrested,  and  holden  to  special  bail,  upon  a  oommoo 
writ  of  capias  quare  daueum /regit  in  the  Common  Pleas,  for  any 
sum  not  exceeding  401^.     But  in  general,  where  the  cause  of  action 
is  of  a  bailable  nature,  an  ac  etiam  is  inserted  in  the  process,  or 
special  clause  beginning  with  these  words,  as  in  the  bill  of  MidtUeeex 
or  latitat  in  the  King^s  Bench,  shortly  describing  the  real- cause  of 
action^.    It  is  not  necessary,  howcTer,  in  this  court,  that  a  clause  of 
ac  etiam  should  be  inserte<l  in  the  prmcipef  or  instructioiis  for  the 
writ^ 


*  5  Eut,  891.  1  Smith  R.  425.  S,  C.  and  '  Append.  Chap.  Vlt.  {  ^& 

see  1  Chit.  Rep.  323.  (a),  ^  r  1  H.  Blac.  310. 

k  8  Str.  917.  8  Barnardiit  K.  B.  60.  &  C.  ^  Append.  Chap.  VIL  %  54.  And  for  the 


«  4  Durnf.  &  East,  610.  but  lee  8  Ld.  forms  of  ac  •tiamt  in  C.  P.  tee  id  ^  69,  3> 

lUym.  772.  2  Salk.  421.  7  Mod.  12.  S.  C.  &c 

'  Anu,  105.  119.  18  Taant  ICl.  bet  w&t  Banief,  1 17.  con- 

f  8  Ld.  Raym.  SSa  Willcs,  858.   %  Blac.  if  a. . 
Rap.  925.  3  WiU,  465.  S.  C. 
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If  the  defendant,  in  a  bailable  action,  cannot  be  taken  on  the  first 
writ,  bdbre  it  is  returnable,  the  plaintiff  may  haTe  one  or  more  writs 
o{capia»  by  ctmtmuancej  in  order  to  arrest  him  in  the  same  county ; 
and  need  not  sue  out  an  alias  or  pluries  eapitii^.  And  if  a  capiat 
hji  continuance  be  tested  on  the  same  day  as  the  original  capias,  a 
new  origmal  capias  may  be  sued  out  to  warrant  it,  though  such  pew 
original  bear  teste  before  the  canse  of  action  accrued^  It  was  for- 
merly necessary,  where  the  defendant  resided  in  a  different  county 
from  that  in  which  the  plainUff  meant  to  lay  the  venue,  to  sue  out  a 
capiat  into  the  latter  county,  and  then  a  testatum  into  the  other^ ; 
for  the  plaintiff  lost  his  bail,  if  he  declared  in  any  other  county  than 
that  in  which  the  capias  bsued,  as  is  still  the  case  by  original  in  the 
King's  Bench^ ;  but  a  rule  having  been  made  in  the  Common  Pleas*, 
that  ^  where  the  defendant  is  arrested  by  virtue  of  a  capias  ad  re- 
spondeudum  in  any  county,  and  bail  is  put  in  thereupon,  the  plaintiff 
may  declare  in  a  difierent  county,  without  its  being  deemed  a  waiver 
of  the  bail,''  it  is  now  usual  to  sue  out  a  capitMs  at  once,  into  the 
Qouity  in  which  the  defendant  resides;  and  where  he  cannot  be 
found  in  that  county,  the  plaintifl^s  attorney  may  sue  out  a  capias,  or 
testatum^  into  another.  Where  the  first  capias  issued  on  -an  affi* 
davit  of  debt  sworn  before  and  filed  with  the  filacer,  if  a  second 
capias  issue,  there  must  be  a  new  affidavit  of  debt,  sworn  before  and 
filed  with  the  filacer  of  the  second  county* ;  the  statute^  requiring, 
that  the  affidavit  should  be  sworn  before  the  officer  who  issues  the 
process,  or  his  deputy :  but  where  a  testatum  capias  issues,  a  new 
aflSdivit  seems  to  be  unnecessary* :  And  an  original  capias,  cannot 
regularly  issue  into  a  county  palatine*^ ;  but  the  defendant  may  be 
arrested  there  on  a  testatum  capias.  In  any  of  the  foregoing  writs,  if 
the  defendant  reside  within  a  liberty,  there  may  be  a  clause  of  non 
Mtilfai!,  empowering  him  to  enter  it.  These  writs  are  issued,  on 
a  proper  prsscip^  or  note  of  instructions,  and  signed  by  the  filacer, 


*  Imp.  C.  p.  154.    The  €^iai  bf  conltm-  «  R.  H.  89  Geo.  lU:  C.  P.  1  Moort,  514. 

net  k  in  the  nme  form  m»  the  fint  t^ot;  '  8  Boa.  &  Pul.  516. 

for  which  lee  Append.  Cbap.  VII.  §  58.  54.  f8  Moore,  198.   1  Maule  k,  Set.  830. 

^  1  Bot.  &  Pul.  S42.  Accord,  bat  lee  8  Tauot.  161.  ttmb.  eantr; 

<For  the  form  of  a  tettatwn  capiat,  in  C.  P.  ^18  Geo.  I.  c.  89.  §  8. 

tee  Append.  Chap.  VJI.  \  58.  and  for  the  *8Taant.  164.  166. 

like  writ,  into  a  county  palatine,  see  ut  $  ^1  Moore,  514. 

68.  1  Append.  Cbap.  VII.  i  60. 

^  3  Ler.  835.  R.  E.  8  Geo.  TI,  /  aj.  K.  B,  -  Id.  1 51.  53. 56,  57. 59.  61. 
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to  wbom  the  pUintiflTs  attorney  should  deliver  a  flMmoraiicIsiii 
or  minute  of  hti  warrant,  duly  stamped* ;  after  wbieh  they  are  aaalcd  : 
and  in  bailable  caseSi  it  is  usual  at  the  same  time  to  make  aD  aflEklavit 
of  the  eause  of  action,  before  the  filacer  or  bis  deputy.  A  writ  cannot 
be  altered,  after  it  is  issued,  without  resealing'*;  but  a  miatake 
therein  may  be  cured,  by  altering  the  writ,  and  getting  it  reseated, 
before  it  is  returnable^ 

In  the  Exchequer  of  Pleas,  the  first  process  used  for  bringing jthe 
defendant  into  court,  in  ordinary  eases,  is  a  venire /aeiu^  eubpcfna, 
or  qiAo  minus  capias^  ad  respondendum.  The  venire  fadae^  we 
have  seen**,  is  in  nature  of  an  original  writ ;  and  was  the  process 
used  at  eommon  law,  against  persons  having  privilege  of  parliament.. 
This  process  is  directed  to  the  sherifT ;  commanding  bim  to  eause  the 
defendant  to  come  before  the  barons  of  the  Exchequer  at  IP^etfnttit- 
4fer,  oil  a  day  in  term,  to  answer  the  plaintiflPof  a  plea  of  trespass  oa 
the  case,  (or  as  the  nature  of  the  action  may  be,)  whereby  he  is  the  less 
able  to  satisfy  his  majesty,  the  debts  which  be  owes  him  at  bis 
Exchequer,  &<f .  On  this  writ,  the  practice,  before  the  statute  51 
Geo.  III.  c.  124.  was  for  the  sherifl^,  io  whom  it  was  delivered,  to 
make  out  a  warrant  or  «iNnmo«a^  to  his  oflScer,  who  thereupon  sum- 
moned the  defendant,  by  delivering  to  him  a  copy  of  the  summons,  or 
leaving  it  for  him,  in  his  absence,  at  his  dwelling  bouse,  or  place  of 
abode  \  and  upon  the  sheriff's  return  of  the  names  of  the  summoners^, 
If  the  defendant  did  not  appear,  a  distringas  issued  against  his  lands 
and  chattels,  upon  which  the  sheriff  returned  issues  to  the  amount  of 
40^.* ;  and  after  that,  if  necessary,  an  alias  or  pluries  distringas  ^: 
And  it  was  a  rule,  that  when  issues  were  returned  u|>on  any  writ  of 
distringas^  the  plaintiff  might,  immediately  after  the  return  thereof, 
apply  by  nuHion  for  increasing  issues,  upon  further  process  to  be 
issued  between  the  partiea ;  which  issues  were  increased  from  time  to 
time,  at  the  discretion  of  tbe  court'.    But  the  process  by  venire 


»  Append.  Cbap.  III.  §  3.  I  /<f .  $  38,  9. 

I>1  Chit.  Rep.  319.  ^  Id.  ^  41. 

«  Id:  321.  398.  fa.}  AnU,  168.  *  Ac/.  $  45. 

*  Ante,  105.  *  /rf.  S  *2. 

«  Append.  Clup.  IV.  (34.  >  R.  T.  26  &  27  Geo.  (I.  f  6.  in  Scae,  Man. 

'/A  §37.  E». Append.  212. 
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facia*  and  diatringas  io  the  Exchequer,  is  now  reg^ated  by  the 
statute  51  Geo.  III.  c*  124*.  Aod  it  seems,  that  when  a  defendant  is 
abroad,  a  plaintiff  may  still  issue  a  di$trifu^aSf  on  service  of  the  ve^ 
me  facioiy  for  the  purpose  of  compelling  an  appearaoeei;  as  he 
night  have  done  before  the  act ;  th&ugh  not  for  the  purpose  of  en- 
abling the  plaintiff  to  enter  an  appearance  for  him,  according  to  the 
statiite\  The  present  mode  of  proceeding  on  that  statute,  is  by 
flervlng  the  defendant  personally,  if  possible,  with  a  copy  of  the  oe- 
atr«.;  or,  if  he  cannot  be  met  with,  by  living  such  copy  at  his  dwell* 
iDg  house,  or  usual  place  of  abode^,  with  some  adult  member  of  his 
family  there,  or  the  person  with  whom  he  lodges :  And  service  of 
the  venire  on  the  wife  of  the  defendant,  at  his  dwelling  house,  has 
been  deemed  good  service*'.  So  where  a  copy  of  the  writ  was  left 
vviih  a  servant  of  the  defendant's  brother,  who  was  ^Iso  his  partner, 
aod  ft  co-defendant  in  the  action,  at  whose  house  the  servcint  acknow- 
ledgedhe  had  resided,  this  was  considered  as  goodservice,  although  the 
party  at  the  time  was  out  of  the  kingdom' :  but  delivering  a  copy  of 
the  writ  at  the  counting  house  of  the  defendant,  is  not  sufficient^, 
ualess  it  be  given  to  a  partner,  or  some  accredited  person  there^. 
To  ground  a  motion  for  a  diatrinii^as  on  the  above  statute,  an  affida- 
Tit  must  be  made  in  this  court,  similar  to  that  in  the  King's  Bench 
aod  Common  Pleas^  ;  and  the  subsequent  proceedings  are  the  same 
as  in  those  courts. 

The  siibpcena  ad  respondendum  is  a  process  directed  to  the  de« 
feodaat ;  commanding  him  to  appear  before  the  barons  of  the  fix- 
chequer  at  IVestmimterf  immediately  after  service  thereof. in  teim, 
or,  if  sued  out  in  vacation,  on  a  day  in  the  next  term,  to  answer  iho 
Ung,  under  the  penalty  of  100/.,  concerning  certain  articles  tiien  and 
there,  on  his  majesty's  behalf,  to  be  objected  against  him*.  This  pro- 
cess, we  have  seen^,  is  analogous  to  the  aubpcena  in  Chancery,  or  on 
the  equity  side  of  the  Exchequer :  And  if  the  defendant  do  not  appear, 
withio  four  days  after  the  return  of  it,  an  affidacU^  is  made  of  the 


*  5  Taunt  71 .  (af,  '  2  Price,  9. 

^  3  Price,  263.  but  see  2  Price,  12.  5  «  3  Price,  266. 

TdUDt.  703.  1  Marsh.  292.  S.  C.  ^  Ante^  132.  and  see  Man.  Ex.  Append. 

'3  Price,  266.  p.  15. 

*  2  Pricf ,  4.  «  Append.  Chap.  VII.  ^  77. 

*  3  Price,  176.  and  fee  Banb.  107.  For-  ^  Ante,  105. 

'«^  29.  3  Price,  266, 7.  >  Append.  Chap.  VIL  §  80,  81. 
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^service,  upon  vrhtch  there  issues  an  attctehmeni^  and  mfterwards,  if 
necessary,  an  alias  or  plurie$  uttachfBenij  with  a  clause  of  pracla* 
maiionf* ;  and  if  be  still  make  default,  a  comrnistion  of  rebellion^ 
issues,  for  taking  him  into  custody  by  a  seijeant  at  arms.  And,  by  m 
late  rule  of  couri^, ''  pracipee  for  all  $ubpignas  and  attachment9 
that  are  issued  in  the  oflSce  of  pleas,  with  the  names  of  the  parties 
therein,  the  returns  of  such  writs,  the  dates  when  they  are  issuedy 
and  the  names  of  the  attornies  or  side  clerks  issuing  the  same,  shall 
be  given  to  the  officer  who  signs  such  writs  as  require  the  name  of  the 
clerk  of  the  pleas  to  be  set  thereto,  on  issuing  such  subpcemu  and 
attachments :  and  on  the  issuing  of  all  attachments  for  want  of  ap* 
pearance,  the  affidarit^  of  service  of  the  subp€Bna»  upon  which  such 
attachments  are  issued,  shall  be  filed  on  a  file  to  be  kept  for  that  pur* 
pose  in  the  said  office.'* 

The  quo  minus  capiaSy  which  answers  to  the  bill  of  Middlesex  or 
laiitai  in  the  King^s  Bench,  and  capias  quare  clauswm  f regit  in 
the  Common  Pleas*,  is  a  process  directed  to  the  sheriff;  commanding 
him  to  take  the  defendant,  and  safely  keep  him,  so  that  be  may  bsTe 
his  body  before  the  barons  of  the  Exchequer  at  Westmineter^  on  a 
day  in  term,  to  answer  the  plaintiff  of  a  plea  of  trespass,  whereby  he 
is  the  less  able,  &C^  This  process,  as  well  as  the  venire  facictB 
and  distringas,  always  contains  a  clause  of  non  omittas ;  and  must 
be  tested  in  term-time,  in  the  name  of  the  chief  baron,  or  senior  baron 
of  the  court,  if  there  be  no  chief  baron.  If  sued  out  in  term-time,  it 
is  usually  tested,  as  in  the  other  courts,  on  the  first  day  of  that  term  ; 
or,  if  sued  out  in  yacation,  on  the  last  day  of  the  preceding  one  ; 
and  it  may  be  made  returnable  on  any  day  m  term,  not  being  a  Sun* 
day,  or  other  dies  non  juridicus,  as  the  feast  of  the  Picri/Ccaliofty 
&c.  If,  as  is  commonly  the  case,  the  writ  be  made  returnable  on  a 
{general  return,  it  is  described  accordingly,  as  in  process  by  original 
writ ;  or,  if  on  any  other  day,  it  is  usual  to  state  the  day  of  the  month, 

as  *^  on  the  •  day  of  instant,  (or  next  coming/*) 

Writs  of  venire  facias,  distringas,  and  quo  minus,  &c.  are  signed 
with  the  name  of  the  clerk  of  the  pleas ;  but  subpcpna^,  and  pro* 


•  Append.  Chap.  VII.  {  83,  &c.  Append.  225. 

*  /r/.§87.  •jinte,  105. 

«  Id.  i  90.  t  Append.  Chap.  Vil.  |  Mb 
^  R.  £.  45  Oeo»  UI.  w  Seae.  Man.  Ex. 
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test  of  eotttempt  thereon,  are  not  signable,  but  issaed  under  the  seal 
of  the  court,  and  subscribed  '*  By  the  Barons.'* 

Id  suin^  out  process,  in  the  Exchequer  of  Pleas,  the  attornies  and 
dde  clerks>  by  whom  the  business  of  the  court  is  transacted*,  act  either 
88  principaU^  immediately  employed  by  the  parties,  or  as  agents  to 
tttornies  so  employed,  and  admitted  in  either  of  the  other  courts  at 
We$fmin9terf  who  as  such  arc  BoUciiors  on  the  plea  side  of  this  court* 
When  an  attorney  of  the  Exchequer  acts  as  principal,  his  name  only 
is  written,  opposite  to  that  of  the  clerk  of  the  pleas,  at  the  foot  of 
signable  process,  as  attorney  for  the  plaintiff;  bnt  when  he  is  only  an 
agent)  the  name  of  the  solicitor  for  whom  he  acts  is  first  written  thus, 
<'  £.  F.  Solioitoi>*'  and  then  his  own  name,  and  afterwards  that  of  the 
clerk  of  the  pleas.  When  a  clerk  in  court  acts  as  principal,  his  name 
u  wriUen  thus,  <<  G.  H.  Clerk  in  court,"  and  then  the  initial  of  the 
name  of  the  attorney  in  whose  division  he  is :  but  when  he  is  only 
an  agent,  the  name  of  the  solicitor  is  first  written  ;  and  then  his  own 
name,  without  stating  him  to  be  a  clerk  in  court ;  afterwards,  the 
initial  of  the  attorney's  name ;  and  lastly,  the  name  of  the  clerk  of 
the  pleas.  If  the  process  be  not  signahle,  the  attorney's  name  or 
initial  is  indorsed  thereon,  instead  of  being  written  at  the  foot  of  it\ 

By  the  general  stamp  acts^,  every  writ,  mandate,  or  other  process 
whatsoever,  not  otherwise  charged,  which  shall  issue  out  of,  or  pass 
(he  seal  of  any  of  the  courts  at  Westminaterf  &c.  is  subject  to  the 
stamp  duty  oi  fiee  shillings.  There  are  also  some  things,  deserving 
notice,  that  are  required  by  other  acts  of  parliament,  to  be  set 
down,  subscribed  to,  or  indorsed  upon  the  process,  in  the  different 
ooarts.  And  first,  by  the  statutes  5  &  0  W.  &  M.  c.  21.  §  4.  and 
9  &  10  W.  III.  c.  35.  §  42.  made  for  preventing  abuses  committed 
hy  arresting  persons,  without  any  writ  or  legal  process  to  justify  the 
same,  and  by  that  means  evading  the  stamp  duties  thereon  ;  *'  the 
"  officer,  who  shall  sign  any  writ  or  process,  to  arrest  any  person  or 


*  AiOt^  39.  and  snbieqaeBt  procen,  Mao.  Ex.  Pr.  Chap. 

^  For  writs  and  process  in  general,  in  the  VI.  Append*  Chap»  VII.  f  76,  4cc.  and  for 

court  of  Exchequer  of  Pleasi  see  Mao.  Ex.  the  ^uo  minute  &c.  Man.  Ex.  Pr.  Chap.  VIiI« 

Pr.  Chap.  Ill :  for   Uie  tenire  facias  ad  re-  IX.  X.  Append.  Chap.  VII.  {  93,  flee. 

^^oadbafiMi,  and  subsequent  proceu  of dft/na^  «  Stat.  44  Geo.  III.  c.  98.  Sckad,  A.  48 

COM,  atf.  Chap.  IV.  Append.  Chap.  IV.  %  34,  Geo.  III.  c.  149.  Seked.  Pan  II.  §  3.  55  Geo* 

flbc  41|  fcc  for  the  sabpana  ad  mpondmAoft,  III.  c.  ]  84.  Sehgd,  Part  IL  {  3« 
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persons  before  judgment,  sbalL  at  the  signing  thereof,  set  down  upoi 
**  such  writ  or  process,  the  day  and  year  of  bis  signing  the  sameV 
And  by  a  subsequent  statute^,  made  for  the  like  purposes,  **  eTery 
^^  warrant,  issuing  upon  any  such  writ  or  writs,  shall  have  the  same 
^'  day  and  year  plainly  and  distinctly  set  down  thereon,  as  shall  be  sa 
^<  sat  down  on  the  writ  itself/' 


The  indorsement  of  the  date  is  said  to  be  no  part  of  the  writ;  and 
therefore,  if  the  teste  be  right,  the  courts  will  not  set  aside  the  pro- 
ceedings, for  a  mistake  of  the  indorsement"^.  But  where,  in  an  action 
against  an  attorney  for  negligence,  in  not  proceeding  to  judgment  and 
execution  in  due  time,  the  bill  of  Middlesex  against  the  original  defen- 
dant (having  no  testCy)  was  stated,  under  a  videlioetf  to  have  issued 
on  the  24th  of  January  1785,  returnable  on  Monday  next  after  fifteen 
days  of  St.  Hilary  in  the  same  year,  which  was  really  the  fact,  but  by 
a  mistake  of  the  indorsement,  it  appeared  in  evidence  to  have  issued 
on  the  24th  of  January  1784,  the  plaintiff  was  nonsuited ;  and  on  a 
motion*  for  a  new  trial,  the  court  were  of  opinion,  that  the  time  of 
proceeding  against  the  original  defendant  depending  on  the  return  of 
the  writ,  the  return  became  material,  and  therefore  the  variance  was 
fatal^. 


A  further  regulation  was  made  by  the  statute  2  Geo.  II.  c.  23.  ^ 
22,  which  enacts,  that  "  every  writ  and  process,  for  arresting  the 
'<  body,  and  every  writ  of  execution,  or  some  label  annexed  to  suck 
*^  writ  or  process,  and  every  warrant  that  shall  be  made  out  thereon, 
'^  shall,  before  the  service  or  execution  thereof,  be  subscribed  or  in- 
<  dorsed  with  the  name  of  the  attorney,  clerk  in  court,  or  solicitor, 
^^  written  in  a  common  legible  hand,  by  whom  such  writ,  &c.  respec- 
'^  tively  shall  be  sued  forth* ;  and  where  such  attorney,  &c.  shall  not 
'*  be  the  person  immediately  retained  or  employed  by  the  plaintiff, 
*^  then  also  with  the  name  of  the  attorney,  &c.  so  immecHatelji  re- 
**  tained  or  employed,  to  be  subscribed  or  indorsed  and  written  in  like 
"  mannen  And  that  every  copy  of  any  writ  or  process,  that  shall  be 
<<  served  upon  any  defendant,  shall,  before  the  service  thereof,  be  in 
^  like  manner  subscribed  or  indorsed,  with  the  name  of  the  attorney 


*•  Append.  Chap.  VII.  §  7.  «2.  29.  55. 
b. 6 Geo.  I.e.  81.  $54. 
« I  WUs.  91. 


^  1  Dorof.  &  Esst,  656. 

«  Append.  Chap.  Vll.  4  82.  89.  55. 
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"  or  solicitor  who  shall  be  immediately  retained  or  employed  by  the 
«  plaintiff." 

But,  by  the  statute  12  Geo.  II.  c.  13.  §  4.  *^  the  not  sabscribin^ 
^  or  indorsing  the  name  of  the  attorney,  &c.  on  any  warrant  that 
^^ shall  be  made  out  upon  any  writ,  &c.  shall  not  vitiate  the  same; 
^  but  such  writ,  &c.  and  all  proceedings  thereon,  shall  be  as  valid 
"  and  efiectual,  notwithstanding  such  omission,  as  if  the  preceding 
''  act  had  not  been  made ;  provided  the  writ,  whereon  such  warrant  is 
'^  made  out,  be  regularly  subscribed  or  indorsed,  according  to  the 
"  act\"  Since  the  making  of  this  statute,  though  the  omission  of 
the  attorney's  name  upon  the  warranty  which  is  the  act  of  the 
sheriff,  will  not  vitiate  the  proceedings^,  yet  if  it  be  not  subscribed  to 
or  indorsed  on  the  writ  or  copy^j  they  may  be  set  aside  for  irregu* 
larity.  In  the  Common  Pleas,  it  is  not  necessary  to  add  the  name 
of  the  filacer,  to  a  common  capicu^. 

If  the  process  be  defective  in  point  of  form*,  or  in  its  dn*ection^, 
tested,  or  return^,  or  the  attorney's  name  be  not  indorsed  upon  it*^  the 
defendant  may  move  the  court  to  set  aside  the  proceedings.  But  he 
canoot  take  advantage  of  any  error  or  defect  in  the  process,  after  he 
bas  appeared  to  it^,  or  taken  the  declaration  out  of  the  office^ ;  for  it 
is  the  universal  practice  of  the  courts,  that  the  application  to  set  aside 
proceedings  for  irregularity  should  be  made  as  early  as  possible,  or, 
as  it  is  commonly  said,  in  the  first  instance:  and  where  there 
has  been  an  irregularity,  if  the  pA^ty  overlook  it,  and  take  subsequent 
steps  io  the  cause,  be  cannot  afterwards  revert  back  and  object  to  it*"; 


•  See  IL  T.  I  Geo.  II.  (bj  K.  B. 

*  Pr.  Reg.  441.  2.  Barnes,  414.  S.  C. 

^  Baraesy  415.  H^rigkt  Jc  another  v,  fViUetf 
M.  31  Geo.  III.  K.  B.  Per  Cur.  T.  29  Geo. 
III.  EL  B.  bat  see  Pr.  Reg.  440,  41.  Ca^. 
Pr.  C.  P.  102.  Barnes,  407.  S.  C. 

*Cas.  Pr.  C.  P.  106.  1  H.  Blac.  120. 

<  3  Durnf.  &  Ea^t,  660. 

'  I  Blac.  Rep.  506.  Barnes,  422. 

C  2  Bar.  954.  967.  5  Bur.  2583.  2  Blac. 
Sep.  6S5.  S.  C.  Barnes,  407,  8, 9.  420. 

'  1  Str.  399. 

'  Wrighi  and  another  o.  Wtllet,  M.  21  Geo. 
ill  K.  B.  Per  Cur.  T.  29  Geo.  III.  K.  B. 


Barnes,  415. 

^  1  Str.  155.  Barnes,  16S.  167.  415.  t 
Bos.  &  Pul.  250.  344. 

»Cas.  temp.  Hardw.  242.  2  Str.  1072* 
Wright  And  another  v.  fVWes,  M.  21  Geo. 
III.  K.  B.  Barnes,  416.  1  H.  Blac.  222,  3^ 
C.  P. 

n  1  East,  77.  and  see  3  Ourof.  &  East^ 
10.  5  Durnf.  &  East,  254.  464.  1  East,  330. 
2SmithR  391.  K.  B.  1  H.  Blac.  251.  1 
Bos.  &  Pal.  250.  344.  1  Taunt.  59.  2 
Taunt  244.  4  Taunt  545.  6  Taunt.  6.  1 
Marsh.  403.  S.  C.  6  Taunt.  185.  1  Jtfoore^ 
899.  C.  P.  1  Chit.  Rep.  333. 
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In  the  Common  Pleas,  the  oourl  will  not  quash  a  writ,  on  the  ground 
of  its  haying  been  served  in  a  wrong  county\  And  it  is  said,  that  a 
mistake  in  the  process  is  cured  by  the  plaintiff^s  entering  an  appear- 
ance, which  has  been  always  looked  upon  as  effectual  for  thai  pur- 
pose, as  if  the  defendant  had  entered  the  appearance^ ;  but  it  is 
otherwise  where  the  defendant  has  not  been  served  with  a  copy  of  the 
process^,  or  the  notice  subscribed  thereto  is  defeetive'.  It  is  also 
•aid,  that  no  advantage  can  be  taken  of  the  irregularity  of  process, 
without  having  it  returned,  and  before  the  court^  The  process  may 
in  general  be  amended^  where  there  is  any  thing  to  amend  by':  and 
it  has  been  amended  in  the  name  of  the  defendant,  where  he  was  a 
prisoner  in  custody  under  it^.  But  the  court  of  King's  Bench  would 
Dot  grant  a  rule  for  amending  the  writ,  under  which  the  defendant 
had  been  arrested  by  a  wrong  name,  af(er  actions  of  false  imprison- 
ment had  been  brought  for  such  arrest*^.  So  an  amendment  cannot 
be  made  of  mesne  process,  by  adding  the  name  of  another  person  aa 
plaintiff'.  And  the  courts,  we  have  seen^,  will  not  in  general  allow  a 
writ  to  be  amended,  to  the  prejudice  of  the  bail. 

Before  or  immediately  after  the  end  of  every  term,  the  sheriflT  ia 
required,  by  an  old  rule',  to  deliver  and  return  into  court,  all  writs  of 
latitat^  and  writs  thereupon  issuing  out  of  the  King's  Bench.  And 
where  a  writ  is  sued  out  to  avoid  the  statute  of  limitations,  it  should 
regularly  be  entered  on  a  roll,  and  docketed,  with  the  sheriff  *8 
return  thereto,  and  continuanvea  to  the  time  of  declaring"*.  The 
writ  should  be  entered  on  a  rolf  of  that  term  wherein  it  was 
returnable ;  and,  in  the  King's  Bench,  it  is  entered  in  hmc  verba  : 


•  1  Marsh.  9.  and  ttepott,  190. 

^  Prac.  Reg.  347, 8.  Sed  qa^re  f  ai  from 
later  decisions  it  seems,  that  in  the  Common 
Pleas,  the  defendant  is  not  bound  to  applf 
to  the  court,  for  an  irregularify  in  process, 
VDtil  the  plaintiff  has  taken  some  step,  by 
which  he  shews  that  he  means  to  proceed 
upon  iti  6  Taunt  5.  1  Marsh.  403.  S.  C. 
and  see  5Tannt.  664.  6  TaunL  191^  2, 
1  Marsh.  551.  S.  C. 

^  Barnes,  406. 

'  Prac.  Reg.  347.  fi  Price,  9. 

•  3  Wils.  58.  bttt  Me  5  Taunt.  854.  where 


it  was  said  by  Mr.  Serjeant  Beti,  crguendo^ 
that  the  practice  was  uniform,  to  make 
these  motions  before  the  writ  was  returned. 

1 1  Durnf.  &  East,  nSi. 

ff  Per  Cur.  M.  48  Geo  IIL  K.  B.  and  aeo 
7  Duruf.  &  East,  698. 

k  Anon.  M.  41  Geo.  HI.  K.  B. 

<  1  Chit  Rep.  369. 

>  R.  E.  6  Jae,  I.  K.  B. 

■2Saund.  I.  (1.)  Append.  Chap.  VII. 
§  48,  9, 50.  75.  95.  and  see  Append*  Cb«p» 
Chap.  V.  J  27.  Chap,  XIII.  S  9. 
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tfter  which  the  roll  proceeds  with  an  entry  of  the  plaintiff  *s  appear- 
ance, the  sheriff's  return  of  non  e$i  inventus^  and  continuances  of 
the  process  from  term  to  term,  by  mcecomea  non  misU  6reoe,  to  the 
term  of  the  declaration.  In  the  Common  Pleas,  the  roll  merely  con- 
tains a  recital  of  the  writ,  with. an  entry  of  the  plaintiff's  appearance, 
and  sheriff's  return,  &c.  And  when  the  proceedings  are  thus 
entered,  the  roll  is  docketed  with  the  clerk  of  the  judgments  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  and  after- 
wards filed  in  the  treasury  of  the  court.  In  replying  to  a  plea  of  the 
statute  of  limitations,  except  by  originate,  the  plaintiff  should  shew 
that  the  cause  was  regularly  continued,  by  vicecomes  non  fni$ii 
breve,  from  the  return  of  the  writ  to  the  time  of  decll^ing^  And 
where  three  latitats  were  sued  out  at  difft^rent  times,  for  the  same 
cause  of  action,  and  the  defendant  appeared  upon  the  second,  and 
signed  a  sron  pro$  for  not  declaring,  the  court  ordered  the  continu- 
ances subsequently  entered  upon  tlie  first,  to  be  struck  out ;  being  of 
opinion,  that  the  first  U^itat  was  made  an  end  of  by  the  second  ;  and 
if  it  were  not  so,  the  practice  of  the  court  is  clear  and  well  known, 
that  the  continuances  must  be  by  alioM  and  pluries^  and  not  by 
original  writs  of  latitat.  But  in  general,  the  continuances  are  mere 
matter  of  form,  and  may  be  entered  at  any  time^.  It  has  even  beea 
bolden,  that  they  may  be  made  by  the  attornies  in  their  chambers*. 

In  penal  and  other  actions,  which  are  limited  by  statute  to  be 
commenced  within  a  certain  time,  it  is  necessary  for  the  plaintiff  to 
produce  the  writ  at  the  trial,  or  an  examined  copy  of.  i(,  if  filed,  ia 
order  to  shew  that  the  action  was  commenced  in  due  time,  unless  it 
appear  to  have  been  so  commenced,  on  the  face  of  the  record  of  NUi 
Priu8.  And  iii  the  Common  Pleas,  the  production  of  a  capias  ad 
respondendunij  sued  out  in  time,  is  deemed  sufficient  for  that  pur- 
pose'. But  if  the  writ  was  not  sued  out  till  after  the  time  preseribed» 
though  by  relation  it  would  be  within  the  time,  the  plaintiff  will  be 
nonsuited'.     If  there  be  only  one  writ,  the  plaintiff  may  give  it  in 


•  1  WiU.  167,  8.  in.  K.  B.  6  Dornf.  &  Ea«t,  237.  618,  S.  C 

^  1  Show.  366.  2  Balk.  420.  S.  C  1  Lutv.  cited.    7  Durnf.  &  East,  618. 

S60.    1   Ld.  Ra^uD.   435.  S.  C.  and  see  3  •  1  Sid.  53.  6U.  and  aee  9  Salk.  59a  8 

Durnf.  k  Eait,  662;  3  Bot.  tc  Pul.  334,  3.  Wms.  Satind.  1.  (]). 

c  Benum  v.  King,  H.  25  Geo.  111.  K.  B.  '3  Wilt.  463. 

f  Btkt^  fui  lam,  9.  JnUtiiuoM,  £•  84  Geo.  I  Bui.  Ni,  Pri.  135. 
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eridence^  without  shewing  it  to  be  returned*.  And  if  the  declaratioB 
appear,  on  the  face  of  the  record,  to  have  been  delivered  or  filed 
within  the  time  allowed  by  the  rules  of  the  court  for  declaring,  it  is 
sufficiently  connected  with  the  writ*^';  if  not,  other  evidence  is  neoes- 
8ary  to  connect  them.  And  in  the  Common  Pleas,  if  the  issue  be 
made  up  of  i^  term  subsequent  to  that  allowed  by  the  rules  of  the 
court  for  declaring,  the  plaintiff  must  shew  that  the  declaration  vras 
delivered  or  filed  within  that  time^  Where  there  are  two  writs,  the 
court  will  presume  that  the  plaintiff  proceeded  on  the  last,  unless  be 
can  connect  them,  by  shewing  the  first  to  be  returned"^ ;  for  until  that 
be  done,  the  court  is  not  in  possession  of  the  cause,  so  as  to  award  an 
aluM  or  pluries  for  bringing  the  defendant  into  court^  But  where 
the  debt  was  paid  after  a  pluries  writ  issued,  the  defendant  was  not 
allowed  to  object  at  the  trial,  that  the  latitat  was  not  returned ;  for 
at  any  rate,  if  the  pluries  writ  had  been  tlie  commencement  of  the 
action,  it  was  only  an  irregularity,  which  though  a  ground  for  apply- 
ing to  the  court  to  set  aside  the  proceedings,  yet  liavihg  been  once 
waived,  could  not  afterwards  be  objected  to^ 

To  prove  the  issuing  of  a  writ,  in  an  action  against  an  attorney  for 
practising  without  a  certificate,  it  is  not  sufficient  to  prove  the  pra- 
cipe  by  the  filacer's  book,  and  to  give  notice  to  the  party  to  produce 
it ;  but  it  should  also  be  shewn,  that  after  the  return,  the  treasury  was 
searched,  and  no  such  writ  found,  and  that  it  was  iu  the  party's  hands, 
who  had  notice  to  produce  it'. 


»7  Dornf.  k,  East,  6.  1  Boa.  &  Put.  157.  HI.  K.  B.  per  Bul/er,  J.    6  Diirof.  k  East, 

and  see  4  Tauut.  555.  6  Taunt.  142,  3.     1  617.  8  Bos.  &  Put.  157.    14  East,  491.  and 

Marsb.  498,  9.  S.  C.           .  see  6  Taunt.  142,  3.  1  Marsh.  498,  9.  S.  C. 

^  4  Tauut.  555,  and  see  6  Taunt  144.     1  «  7  Mod.  3.   1   Lutw.  260.  1  Ld.  Baym. 

Marsh.  499,  500.  S.  C.  435.  S.  C.  2  Ld.  Raym.  833.  Willcs,  253. 

«  6  Taunt.  141.  1  Marsb.  497.  S,  C.  ^  7  East,  536. 

'  Boies,  qui  tarn,  v,  Jenkinson,  E.  24  Geo.  t  4  Esp.  Rep.  1 60. 
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CHAP. '  IX. 


Of  the  Proceedings  on  mesne  Process,  against  t/ie 
Person  of  the  Defendant  ;  and  of  the  Service  of  a 
Copy  o/" Process  not  bailable. 

T^HERE  are  two  ways  of  proceeding  upon  mesne  process  ag;ainst 
the  person  of  the  defendant,  whether  the  action  be  commenced 
by  (niginal  writ,  bill  of  Middlesex  or  latitat^  capias  quare  clausum 
fregitj  &c.  or  attachment  of  privilege ;  first,  by  service  of  a  copy  of 
the  process ;  and  2dly,  by  arrest. 

• 

Before  the  making  of  the  statate  12   Geo.  I.  c.  20.  a  defendant 
might  have  been  arrested,  upon  process  against  the  person,  in  civil 
actions,    for    any    sum    of  money    however    trifling,    or     to    any 
amount  however   considerable,   without    any   affidavit  of  its  being 
due.     To  remedy   which,  it   was    enacted    by    the   above  statute, 
(amended   by  the  5  Geo.  II.  c.    27.  made  perpetual  by  the   21 
Geo.  II.  c.  3.  and  extended  to   inferior   courts    by  the   10  Geo. 
111.  c.   70.)   that  '^  in   all  cases,   wiiere  the  cause  of  action  shall 
"  not  amount  to  the  sum  of  ten  pounds  or  upwards,  and  the  plaintiff  or 
"  plaintiflfs  shall  proceed  by  way  of  process  against  the  person,  he  she 
*'  or  they  shall  not  arrest,  or  cause  to  be  arrested,  the  body  of  the  de- 
''  fendant  or  defendants  ;  but  shall  serve  him  her  or  them  persbnally, 
^  within  the  jurisdiction  of  the  court,  with  a  copy  of  the  process;  upon 
'^  which  shall  be  written  an  English  notice  to  such  defendant,  of  the 
'^  intent  and  meaning  of  such  service;  for  which  no  fee  or  reward  shall 
''  be  demanded  or  taken :    provided  nevertheless,  that  in  particular 
"  franchises  and  jurisdictions,  the  proper  officer  there  shall  execute 
'^  such  process.    And  that  in  all  cases,  where  the  plaintiflT's  cause  of 
"  action  shall  amount  to  the  sum  of  ten  pounds   or  upwards,  an 
"  affidavit  shall  be  made  and  filed  of  such  cause  of  action  ;    which 
"  affidavit  may  be  made  before  any  judge  or  commissioner  of  the 
'^  court  out  of  which  such  process  shall  issue,  authorized  to  take 
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<^  affidavits  in  such  court,  or  else  before  the  officer  who  shall  issue 
<^  such  process,  or  his  deputy  ;  which  oath  such  officer  or  his  deputy 
<^  are  impowered  to  administer ;  and  for  such  affidavit  one  shiUibg, 
*^  over  and  above  the-stamp  duties,  shall  be  paid,  and  no  more :  and 
*'  the  sum  or  sudis  specified  in  such  affidavit,  shall  be  indorsed  on 
<^  the  back  of  such  writ  or  process* ;  for  which  sum  or  sums,  so  in* 
<^  dorsed,  the  sheriff  or  other  officer,  to  whom  such  writ  or  process 
<<  shall  be  directed,  shall  take  bail,  and  for  no  more\  And  that  if 
^  any  writ  or  process  shall  issue  for  the  sura  of  ten  pounds  or  up- 
'*  wards,  and  no  affidavit  and  indorsement  shall  be  made  as  afore- 
^'  said,  the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest  the  body 
^^  of  'the  defendant  or  defendants,  but  shall  proceed  in  like  manner  as 
<<  is  directed  by  the  statute  12  Geo.  I.  in  cases  where  the  cause  of 
^^  action  does  not  amount  to  the  sum  of  ien  pounds  or  upwards.** 

And,  by  a  late  act  of  parliament^,  "  no  person^  shall  be  held  to 
''  special  bail,  upon  any  process  issuing^  out  of  any  court,  where  the 
<'  cause  of  action  shall  not  have  originally  amounted  to  the  sum  of 
**  fifteen  |M)und8  or  upwards,  over  and  above  and  exclusive  of  any 
'<  costs  charges  or  expences  that  may  have  been  incurred,  recovered 
^  or  become  chargeable,  in  or  about  the  suing  for  or  recovering  the 
'^  same,  or  any  part  thereof,  (except  where  the  cause  of  such  action 
^'  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  or  bills 
'^  of  exchange,  promissory  note  or  promissory  notes,  in  which  cases 
*<  the  parties  liable  thereupon  may  be  held  to  special  bail,  in  such 
<*  manner  as  if  this  act  had' not  been  made) :  And  that  in  all  cases 
''  where  the  cause  of  action  shall  not  amount  to  fifteen  pounds  or 
«  upwards,  exclusive  of  such  costs  charges  and  expences  as  afore* 
"  said,  (except  as  hereinbefore  is  excepted,)  and  the  plaintiff  or  plain- 
*^  tiffs  shall  proceed  by  the  way  of  process  against  the  person,  he 
<*  she  or  they  shall  not  arrest,  or  cause  to  be  arrested,  the  body  of 
^'  the  defendant  or  defendants,  but  shall  serve  him,  her  or  them  per- 
**  sonally,  within  the  jurisdiction  of  the  court,  with  a  copy  of  the 
*'  process  and  proceedings  thereupon,  in  such  manner  as  by  the  said 


»  Append.  Chap.  VII.  §  22.  29.  h^,  1  H.  Blac.  76.  but  see  3  New  Rep.  C  P. 

^  This  part  of  the  statute  is  merely  (fiV«c-  202.  tmh.  contra, 

tory  to  the  sberiff ;    and  does  not  avoid  the  *^  51  Gea  III.  c.  124.  \  1.  continaed  by 

procesa,  where  the  suoi  sworn  to  is  not  in.  57  Oeo*  III.  c  101. 
dorsed  upoa  iU    1  Bur.  3d0«  Barnesy  414* 
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<'  act  of  the  twelfth  year  of  the  reign  of  his  late  majesty  king  George 
'*  the  first  IS  provided,  in  cases  where  the  cause  of  action  shall  not 
"  amount  to  ten  pounds  or  upwards  in  any  superior  court,  or  to 
^'  fortg  shillings  or  upwards  in  any  inferior  court.**  But  this  statute 
does  not  avoid  the  plaintiff's  proceedings  and  judgment,  by  reason  of 
his  having  arrested  the  defendant  for  a  sum  exceeding^/]f€>en  pounds, 
when  he  recovers  less  than  that  sum".  It  is  curious  to  remark  the 
ehanges  which  the  law  of  arrest  has  undergone  at  different  periods. 
Anciently,  as  no  capicu  lay,  an  arrest  was  not  allowed,  except  in 
actions  of  trespass  vi  8f  armU :  afterwards,  an  arrest  was  introduced 
with  the  capiaSf  in  other  actions  :  and  now,  by  the  operation  of  the 
kefore^mentioned  statutesi  an  arrest  cannot  be  had  in  the  only  action 
wherein  it  was  formerly  allowed. 

These  statutes  however,  except  so  far  as  they  prohibit  the  holding 
to  bail  for  causes  of  action  under  151.  are  not  directly  restrictive  of 
any  authority  antecedently  exercised  by  the  courts,  in  respect  to  the 
holding  to  bail ;  but  of  the  act  of  the  plaintiff  only^  And  as  the 
practice  of  the  courts,  anterior  to  the  statutes,  appears  to  have  been, 
to  receive  affidavits  sworn  out  of  England^  and  verified  here,  for  the 
purpose  of  making  orders  thereupon,  to  hold  defendants  to  special 
bail' ;  so  this  practice,  not  being  inconsistent  with  the  letter  of  the 
statute  12  Geo.  I.  c.  30.  has  prevailed  ever  since  :  and  accordint^ly 
it  is  now  settled,  that  the  defendant  may  be  arrested,  under  an  order 
of  the  court  or  a  judge,  upon  an  affidavit  made  out  o{  England ^  and 
verified  here,  as  well  where  the  affidavit  is  made  abroad,  out  of  his 
majesty^s  dominions,  before  some  magistrate  or  person  of  competent 
aatbority  there,  as  where  it  is  made  before  a  judge  or  other  person 
authorized  to  take  affidavits  in  Ireland  and  Scotland"^.  And  on 
similar  grounds,  though  the  plaintiff  is  prohibited  by  the  statutes 
from  arresting  the  defendant  tipon  his  own  affidavit  only,  in  an  action 
for  general  damages,  as  in  assumpsit  or  covenant  to  indemnify,  &c. 
or  in  an  action  for  a  tort  or  trespass^  yet  the  court  or  a  judge  is  not 


*7  Taaat.  435.  1  Moore,  131.  S.  C.  of  law  and  equity  in  Ireland,  to  grant  com- 

^  8  East,  370.  miBsions  for  taking  affidavit!  in  all  parts  of 

*  8  Mod.  322.  Barnes,  466.  but  see  2  Great  Brilaiti.    Booara  o.  Besesii,  M.  24  G«iO. 

Str.  IS09.  2  Bur.  655.  III.  K.  B.    Brown  v,  Phepoe,  H.  24  Geo..  III. 

'  8  East,  364.  and  see  the  statute  55  K.  B,    Voght  t.  £<gt/i,  ti.   38  Geo«  III. 

Geo.  III«  c  157.  for  empowering  the  courts  K.  B. 
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restrained  thereby,  but  may  make  a  special  order  upon  such  affidavit, 
for  holding  the  defendant  to  special  bail^ 


There  are  three  cases  provided  for  by  these  statutes ;  first,  where 
the  cause  of  action  does  not  amount  to  fifteen  pounds ;  secondly, 
ifhere  it  amounts  to  fifteen  pounds  or  upwards,  and  no  affidav^  is 
made  thereof ;  thirdly,  where  it  amounts  to  fifteen  pounds  or  up- 
wards, and  there  is    an  aj^davit  made  and  filed  of  the  cause  of 
action^.     In  the  two  first  cases,  the  process  against  the  person  is  not 
bailable'^ ;  and  the  defendant  cannot  be  arrested  thereon,  but  mast 
be  personally  served  with  a  copy  of  it;  on  which  there  must  be 
^written  an  English  notice^  of  the  intent  and  meaning  of  such  ser- 
vice"^ ;  which  in  effect  reduces  it  to  a  mere  summons^.    This  notice 
(which  is  only  necessary  on  the  copy  of  the  process  served,  and  need 
not  be  on  the  writ  itself^,)  is  required  by  the  statutes,  where  the  cause 
of  action  amounts  to  fifteen  pounds  or  upwards,  and  no  affidavit  is 
made  thereof^  as  well  as  where  it  does  not  amount  to  fifteen  pounds^. 
And  it  must  be  directed  to  the  defendant*" ;  for  if  his  name  be  not 
prefixed  thereto,  the  process  is  irregular,  and  may  be  quashed  oa 
motion.     The  notice  should,  it  seems,  be  directed  to  the  defendant 
by  his  chrutianj  as  well  as  surname^ ;  and  require  the  defendant  to 
appear  at  the  return  of  the  process^ :  and  where  the  process  is  re- 
turnable on  a  general  return  day,  as  in  the  Common  Pleas,  or  King^s 
Bench  by  original^  it  should  require  hjm  to  appear  on  the  return 
day,   though  it  happen   on   a  Sunday\  and    not   on    the  quarto 
die  post  of  the  return  of  the  process"*.     But  it  is  not  necessary  that 
the  year  should  be  stated  in  the  notice,  in  words  at  length  ;  it  being 


•  Poti,  193. 

^  Prac.  Reg.  350. 

^  This  is  frcqnenlly  called  common  or  ter- 
vieeable  process ;  though  the  term  common 
seems  more  properly  confined  to  the  bill  of 
Middlesex  or  laiUat,  &c.  without  the  clause 
of  ac  etiam,  . 

<*  Append.  Chap.  VIII.  §  1,  2,3. 

«  Cowp.  435. 

'  9  East,  528,  9. 

i  7  Durnf.  &  East,  337.  Barnes,  404.  Pr. 
Reg.  349.  Cas.  Pr.  C.  P.  100.  143.  1  Sel. 
Pr.  63.  hat  see  1  Wils.  22.  contra. 

^  Kelynge,  131.    1   W^ils.    104.  Doe  v. 


Johntofi  d^' another,  )i.  24  Geo.  II  I.  K.  B. 
Barnes,  409.  1  H.  Blac.  100  2.  Bos.  & 
Pul.  38. 

*  .  V,  SnoWf  E.  57  Geo.  III.  K. 

B.  1  Chit.  Rep.  398. 

^ r.  Hanson,  T.  42  Geo.  III. 

K.  B.  Barnes,  293,  4.  2  Bos.  &  Pul.  340. 
2  Price,  9. 

»  Cas.  Pr.  C.  P.  92.  97,  8.  Pr.  Reg.  346, 
7.  Barnes,  293.  4.  S.  C.  Notice,  H.  7  Geo. 
11.  C.  P.  3  Bur.  1600. 

«  Barnef,  293.  Cas.  Pr.  C.  P.  92.  S.  C 
2  Bos.  &  PaL  340.  but  see  1  H.  Blac.  630. 
temb»  contra. 
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sufficieDt  to  set  it  out  in  figures*.  If  there  be  no  notice  to  appear^, 
when  necessary,  or  the  notice  be  not  properly  directed^,  &c.  the  de- 
fendant  may  move  the  court  to  set  aside  the  proceedintrs.  But  any 
Irifliog  informality  in  the  notice,  as  setting  down  the  day  of  the  month 
on  which  the  defendant  is  to  appear,  without  saying  instant^  next, 
or  specifying  the  year,  or  mentioning  an  impossible  year,  will  not  in- 
Ti^lidate  if*. 

The  copy  of  process  to  be  served  on  the  defendant,  must  be  a  copy 
of  such  process  as  he  might  have  been  arrested  upon,  before  the 
statute  12  Geo.  I.  c.  20. :  and  therefore,  where  the  proceedingti  are 
bjr  original^  he  should  be  served  with  a  copy  of  the  capias,  and  not 
of  the  original  writ  of  summons  or  attachment ;  and  a  complete 
copy  of  the  whole  process  must  be  served^  But  where  the  defendant 
is  in  a  county  palatine,  he  should  be  served  with  a  copy  of  the  process 
issuing  out  of  the  superior  court ;  and  not  of  the  mandate,  from  the 
officer  to  whom  it  is  directed^.  And,  in  the  Exchequer,  a  variance 
in  the  body  of  the  copy  of  process,  from  the  writ  itself,  is  fatal,  and 
subversive  of  the  process,  and  subsequent  proceedings^.  The  copy 
of  the  process  may  be  served  by  the  sheriff  or  his  officers,  (except  in 
particular  franchises,  having  the  return  of  writs,)  or  by  any  one  else', 
provided  he  be  able  to  examine  the  copy  with  the  original,  so  as  to 
swear  (if  necessary,)  to  the  service.  In  particular  franchises  and 
jurisdictions,  the  proper  officer  there  should  execute  the  process*". 
The  court  will  not  allow  the  copy  of  a  writ  to  be  amended,  so  as  to 
make  the  service  good'.  And  where  the  defendant,  on  being  served 
with  a  copy  of  process  by  the  name  of  John,  observed  his  name  was 
ffichoUts,  upon  which  the  person  who  served  it  was  about  to  alter 


*  4  Mtnle  Be  Sel.  335.  per  Bayley,  J.  K.  B. 
1  Ma«h.  550.  (aj.  57-7.  6  Taunt.  333.  C 
P.  I  Chit.  Rep  385.  in  notis :  but  see  1 
Maulel^Sel.  119.  5  Taunt.  651.  1  Mareh. 
272,  S.  C.  6  Tauot.  6.  1  Marsh.  403.  S.  C. 
wUra. 

^  Ca^  Pr.  C.  P.  100.  2  Str.  J072.  9  East, 
5U. 

«Kelyiige,  131.  1  Will.  104.  Barnes, 
409.  \  H.  Blac  100.  2  Bos.  &  Pul.  38.  3 
Price,  9, 

'2  Sir.  1833.  Barnes,  425.  1  Taunt.  424. 


1  Chit.  Rep.  384. 

«  Barnes,  406. 4lO. 

f  Pr.  Reg.  354.  Barnes,  405.  S.  C. 

i  2  Barnard.  K.  B.  318.  327.  337.  39S. 
Pr.  Reg.  344.  Barney  406. 

»»  1  Price,  245. 

»  Pr.  Reg.  345.  Cas.  Pr.  C.  P.  34.  S.  C. 

^  Stat.  5  Oeo.  11.  c.  27.  §  3.  but  see  Cas. 
Pr.  C.  P.   96.  Pr.  Reg.  345.  Barnes,  404. 

S.C.  '  ' 

I  Sutherland  c.  Tubbi,  M.  55  Ge<».  III.  K. 

B.  IChit.  Rep.  320. /'a;. 
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the  Dame,  vrhen  the  defeDdant  said,  **  never  mind ;  I  fttn  the  pefsoff^ 
and  will  take  care  of  it  ;'*  the  court  notwithstanding  held,  that  the 
service  was  irregular,  and  set  it  aside^  but  without  costs*. 

Formerly,  a  copy  of  the  process  must  have  been  served  on  the 
defendant,  be/ore  the  return  day**;  hot  now  it  is  holden,  that  flervice 
at  any  time,  even  after  the  rising  of  the  court,  on  the  return  day,  is 
sufficient^.     In  the  King's  Bench,  a  bill  of  Middlesex  must  not  be 
served  in  London^  or  elsewhere  out  of  the  county  of  MiddleBeai^;  nor 
whilst  the  defendant  is  attending  his  cause  at  the  sittings* :    And  a 
litiitat  cannot  r^ularly  be  served  in  any  other  county  than  that  to 
the  sheriff  of  which  it  is  directed^     So,  in  the  Common  Pleas,  a 
capicM  directed  into  one  county,  cannot  be  regularly  served  in  ano- 
ther, although  it  happen  that  the  same  officer  is  filacer  for  both 
counties^  :  And  a  capioB  directed  into  Kentj  cannot  be  well  served 
in  the  Cinque  parts^.     But  where  there  is  any  dispute  as  to  the  boun- 
daries of  the  county,  the  courts  will  not  determine  it  on  motion^ : 
And  in  order  to  set  aside  the  service  of  a  writ  in  a  wrong  coanty, 
there  must  be  a  positive  affidavit,  in  the  King's  Bench,  shewing  that 
there  could  be  no  dispute  as  to  the  boundaries*.     On  serving  the 
copy,  it  is  not  necessary,  though  usual,  to  shew  the  original  process^ 
unless  demanded'.     And  if  the  defendant  refuse  to  accept  a  copy  of 
process,  i(,  may  be  left  in  his  house"" ;  or,  if  he  lock  himself  in,  it  may 
be  put  through  the  crevice  of  his  door" ;  or,  in  the  Common  Pleas,  it 
seems,  that  if  he  keep  out  of  the  way  to  avoid  being  served,  it  may 
be  sent  him  in  a  letter  by  the  posto.    In  a  joint  action  against  two  or 
oiore  defendants,  each  of  them  must  be  served  with  a  copy  of  the 


•1  Chit.  Rep.  319. 

^  Baroes,  415.  424. 

«  2  Bur.  812.  1  Darnf.  flc  East,  192.  Pr. 
Reg.  352.  2  Wils.  372.  1  H.  Blac.  222.  3 
Taunt.  400.  1  Moore,  573. 

'  Doug.  384.  1  Dnrnf.  U  East,  187.  1 
£sp.  Rep.  42. 

•  2  Str.  1094. 

'  4  Maule  &  Sel.  412.  1  Chit  Rep.  15. 
(c).  but  lee  Doug.  384.  1  Durnf.  &  East, 
187.  6  Durnf.  &  East,  74.  8  Durnf.  fc 
Suft,  S35«  mmbi  centra. 


»  7  Taunt.  233.  2  Marsb.  550.  S.  C  «od 
see  2  New  Rep.  C.  P.  167.  1  Marsh.  9.  1 
Moore,  299.  1  Chit.  Rep.  15.  fc). 

^  1  Wils.  77.  Doug.  384w  1  DamC  k 
East,  187.  4  Maule  k  Sel.  412. 

1  1  Chit.  Rep.  14.  and  tee  id.  333. 

k  2  Str.  877.  Barnes,  302.  422. 

1  Cas.  imp.  Haidw.  198. 

■>  Barnes,  278. 

n  Cas.  Pr.  C.  P.  103.  Pr.  Reg.  354. 
Barnes,  405.  S.  C.  and  see  Barnes,  423. 

?  5  Taunt,  186.  1  Manb.  8.  &  C. 
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procefl9\    But  in  an  action  against  husband  and  wife,  it  is  deemed 
sufficient  to  serve  the  husband  only''. 

ir,  upon  the  semce,  the  defendant  speak  contemptuous  words  of  Ihe 
courty  or  its  process,  he  is  Dable  to  an  attachment.  And  where  the 
words  are  spoken  of  the  courtj  the  attachment  issues  in  the  first 
ioslance* ;  for  it  would  be  to  no  purpose  to  grant  a  rule  to  shew  cause, 
which  would  probably  expose  the  court  to  further  insult''.  It  has 
been  doubted,  however,  whether  when  such  words  are  sworn  to  by 
ooe  person  only,  the  rule  should  be  absolute,  or  only  to  shew  cause*  ; 
the  rule  in  Chancery  requiring  two  affidavits,  to  deprive  the  party 
of  the  benefit  of  shewing  cause;  and  in  tite  King's  Bench,  the  rule 
it  oaly  to  shew  cause,  where  the  words  are  spoken  of  its  process^. 


*  Pr.  Reg.  501.  ment  was  roofed  for  agaioft  the  defendant'a 

*  Barnet,  406.  412.  Pr.  Reg.  351.  S.  C.  wife  and  daughter,  for  treating  the  process  of 
■6  Mod  43.  1  Salk.  S4»  I  SCr.  185.  Say.  the  court  with  contempt,  by  throwing  it  into 

Bcj^  47.  R.  T.  n  Qeow  lU.  K.  B.  the  street,  &c.  and  the  court  said,  that  oo 

*  1  Salk.  04.  a  return  by  the  sheriff,  the  rule  for  an  at* 

*  8  Str.  IU68.  tachiuent  was  absolute  in  the  first  instance; 
'Say.  Rep.  114.    In  the  case  of  i^doiftion  but  on  affidavit^  the  party  must  have  an 

f.  GAmp  H.  27  Geo.  III.  K.  B.  an  attach-  opportuuity  of  answering. 
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CHAP.  X. 


0/ the  Arrkst  upon  bailable  Process. 

TN  treating  of  the  law  of  arrest,  I  shall  consider,  first,  for  what 
cause  of  action  it  is  allowed  ;  2dly,  the  affidavit  to  hold  to  bail; 
3dly,  what  persons  may,  or.  may  not  be  arrested ;  and  lastly,  by 
whom,  and  under  what  authority,  when,  where,  and  in  what  manner 
the  arrest  may  be  made. 

When  the  cause  of  action  amounts  to  Jifteefh  pounds  or  upwards, 
and  an  affidavit  thereof  is  made  and  filed  according  to  the  statutes, 
the  process  is  bailable  ;  and  the  defendant  may  in  general  be  arrest- 
ed, and  holden  to  special  bail.     And  where  the  cause  of  action  arises 
on  a  bill  of  exchange  or  promissory  note,  the  defendant  may  be 
arrested  for  the  sum  of  101.  or  upwards.    But  by  a  statute*,  made 
previous  to,  and  not  repealed  or  altered  by  the  12  Geo.  I.  c.  29^ 
''  no  sheriff*  shall  hold  any  person  to  special  bail,  in    Wales  or  the 
*^  counties  palatine^  upon  any  process  issuing  out  of  the  courts,  at 
«  Westminster^  unless  an  affidavit  be  first  made  and  filed  of  the 
'^  cause  of  action,  and  that  the  same  is  twenty  pounds  and  upwards ; 
^'  and  bail  shall  not  be  taken  for  more  than  the  single  sum  expressed 
«  in  the  affidavit." 

With  respect  to  the  cause  of  action,  it  is  a  rule,  that  where  there  is 
a  certain  debt  to  the  amount  of  ^fifteen  pounds,  or  damages  to  ttiat 
amount  which  may  be  reduced  to  a  certainty,  as  in  assumpsit  or 
covenant  for  the  payment  of  moneys,  the  defendant  may  be  arrested, 


»  U,  12  W.  III.  c.  9.  §  2.  security  by  bond  and  warrant  of  attorney, 

^  2  Str.  llOi.  &c.  for  the  old  debt,  cannot  hold  the  dc. 

«  Barnes,  79,  80.  108.    But  one  who  be-  fendant  to  bail  thereon  by  affidarit,  as  for 

came  surety  for  the  defendant,  before  his  so  much  money  paid  for  bid  use.    3  East, 

discbarge  under  an  insolvent  debtors'  act,  169. 

and  was  afterwards  obliged  to  gire  a  new 
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ts  a  matter  of  course,  on  an  affldayit  idiortly  stating  the  caase  of 
action.  And  he  might  rormerly  have  been  arrested  in  like  manner, 
in  an  action  of  irover*y  or  detinue ;  tor  these  were  considered  as 
beihg  more  properly  actions  of  property,  than  of  tort.  But  inhere 
the  defendant,  bbing  a  custom-house  officer,  was  arrestied^  in  an  action 
of  trover,  brought  against  him  for  seizing  goods,  and  it  appeared  by 
affidavit  that  there  was  a  reasonable  foundation  for  the  seizure,  that 
the  goods  were  deposited  in  the  king^s  warehouse,  and  that  the  de- 
fendant had  used  due  diligence  in  proceeding  towards  a  condemna- 
tion in  the  Exchequer,  the  court  ordered  common  bail  to  be  ac- 
cepted^  And  by  a  late  rule^,  in  all  the  courts,  '^  no  person  can  be 
held  to  special  bail,  in  an  action  of  trover  or  detinue,  without  an 
order  made  for  that  purpose  by  the  Lord  Chief  Justice,  or  one  of  the 
judges." 

On  the  other  hand,  where  the  damages  are  altogether  uncerta%n\ 
ts  in  aseumpsit  or  covenant  to  indemnify,  &c.  or  in  actions  for  a 
tort  or  trespass^,  there  can  be  no  arrest,  without  a  special  order  of 
the  coart  or  a  judge,  on  a  full  affidavit  of  the  circumstances ;  for  it 
would  be  unreasonable  that  the  defendant  should  be  arrested,  for 
what  damages  the  plaintifT  fancies  he  has  sustained,  and  is  pleased  to 
swear  to.  And  it  is  not  usual  to  grant  a  special  order,  except  where 
there' has  been  an  outrageous  battery  or  mayhem^,  or  the  defendant 
is  about  to  quit  the  kingdom.  An  affidavit  stating  that  ^^  the  de- 
fendant was  indebted  to  the  plaintiffin  S0002.  and  upwards,  being  the 
value  of  certaiiv  bars  of  silver,  delivered  by  the  plaintifT  or  on  his  ac- 
count to  the  defendant^  to  be  by  him  carried  and  delivered,  and  by 
the  defendant  undertaken  to  be  carried  and  delivered,  to  E.  B.  at 
G^ttenburgh  in  Sweden^  for  the  use  and  on  account  of  the  plaintifi^ 
bul  which  bars  of  silver,  or  any  part  thereof,  the  defendant  had  not 
carried  or  delivered  to  the  said  E.  B.  at  G.  aforesaid,  or  to  any  other 
person,  or  at  any  other  place,  for  the  use  of  the  plaintiff,"  was 


^6  Mod.  14.  Bftme8,  80.  2  Str.  1198.  1  Ex«  Append.  925. 

IWiU.  23.S.  C.  1   Witii.  335.  Say.  Rep.  ^  Barnes,  79,80.  108,  9. 

53.  S.  C.  and  see  Cowp.  529.  «  Id.  61-  Pr.  Reg.  63.  S.  C.  BanieA/76. 

*  2  Blac.  R^.  1018.  1  Will.  335.  Say.  Pr.  Reg.  66.  Ca«.  Pr.  C.  P.  149.  S.  C. 

Rep.  53.  S.  C.  iemb,  contra,  '  R.  M.  1654.  J  9.  £.  B.  R.  M,  1654, 

<  R.  H.  48  Geo.  III.  R.  B.  C  P.  and  $  12.  C.  P. 
Euheq.  9  East,  3it5,  1  Taunt  203.  Man. 
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deemed  safficient  to  bold  the  defendant  to  special  bul,  on  a  jadge*fl 
order;  although  it  was  objected,  that  it  did  not  state  any  debt 
x>wing  from  the  defendant  to  the  plaintifi;  and  that  there  was  no 
averment  that  the  plaintiff  had  any  property  in  the  silver,  or  was 
damnified  by  the  non-delivery  of  it*. 

There  are  also  some  cases,  where  the  defendant  cannot  be  arrested, 
though  the  action  •  be  brought  for  a  sum  certain ;  and  others,  where 
he  cannot  be  arrested  for  the  whole  of  the  legcU  debt,  but  only  for  «o 
much  as  is  equitably  due.  Thus,  in  an  action  of  debt  on  a  penal 
statute^,  the  defendant  cannot  be  arrested,  though  it  h^  for  a  sum 
oertun ;  as  it  is  a  maxim,  that  every  man  shall  be  presumed  innocent 
of  an  offence,  till  he  be  found  guilty  :  But  where  an  action  is  brought 
on  a  remedial  statute,  as  for  money  won  at  play%  or  on  a  statute 
which  expressly  authorizes  an  arrest,  as  for  exporting  wool^,  double 
¥alue  for  holding  over*,  having  unsealed  wrought  silks',  or  insuring 
lottery  dckets',  &e.  the  defiendant  may  be  arrested.  So  in  an  action 
of  debt  upon  a  reco^nivafice  of  bail,  the  defendant  cannot  be  ar- 
rested; for  the  suiBciency  of  the  bail  must  have  been  proved,  or 
admitted,  previous  to  their  being  allowed :  and  if  the  defendant 
were  arrested  in  such  an  action,  there  would  be  bail  in  injinitum. 
And  for  similar  reasons,  an  arrest  is  not  permitted  in  an  action  of 
debt  upon  a  baiP"  or  replevin^  bond ;  whether  the  action  be  brought 
in  the  name  of  the  sheriff^,  or  of  his  assignee.  But  after  judgment  has 
been  obtained  against  the  bail  in  such  action,  the  defendant  may  be 
arrested  in  an  action  on  the  judgment^  A  def^gndant  cannot  be  ar- 
rested, on  an  affidavit  stating  him  to  be  indebted  to  the  plaintiff  for 
goads  bargained  and  sold,  without  saying  that  they  were  delivered^: 
ibr  there  is  no  reason  why  the  plaintiff  should  have  the  security  of 


«  9  East,  453.  bnt  Me  2  Bof.  Ic  Pul.  52S2.  «  4  Geo.  II.  c.  S8. 5  Durnf.  tc  Ernst,  364. 

1  Chit.  Rep.  168.  fo.J  f  36  Geo.  11.  c  21.  3  fiar.  1569. 

^  YeW.  S3.  Gilb.  C.  P.  37.  Barnes,  80.  t  27  Geo.  III.  c.  1. 

«  9  Ann.  c.  14.  fi  Str.  1079.  7  Durnf.  &  ^  R.  M.  8  Ann.  fe,J  K.  B. 

Satt,  259.  but  lee  2  Will.  67.    The  statute  *  1  Salk.  99. 

it  rmmditti^  where  the  aetioo  ii  broagbt  by  ^6  Dar^f.  k  East,  336.  8  Daml  k,  East, 

the  party  injured  ;  but  pmai,  where  brcmght  450. 

by  a  eommon  infiirnier.  J^  Naret,  Just.  2  >  BuU  o.  Moon  Sf  amtikir^  UU  ^  JUadt, 


Blac.  Rep.  1227.  21. 28  Geo.  III.  K.  B.  8  I>ttnir:  ^  East,  S5. 

*  10, 11  W«  III.  c  10,  (  20.  Com.  Rep.         "  12  East,  398. 
95.  T 
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the  defeodant't  body  under  armt,  and  also  retain  the  security  of 
the  goods  in  hb  own  haods*.  Aod  the  oourt  of  Common  Pleas  will 
not  permit  a  defendant  to  be  arrested,  in  an  action  founded  on  the 
prothonotary's  allocaliir,  for  costa^ ;  nor  on  a  policy  of  assurance,  for 
a  total  or  partial  loss,  without  an  adljustment,  or  lexpr^ss  promise 
to  pay  the  mmount^ 

A  party  cannot  be  arrested  and  held  to  bail  for  a  penalty t  but  only 
for  the  sum  secured  by  it^.  And  hence  it  is,  that  in  an  action  of 
debt  apon  bond,  conditioned  for  the  payment  of  money  ^  thouj^h  the 
pentky  is,  strictly  speaking,  the  legal  debt,  yet  as  it  is  now  considered^ 
upon  the  statute  for  the  amendment  of  the  law%  to  be  merely  a 
seeority  for  principal,  interest  and  costs,  the  defendant  cannot  be  ar- 
mtod  for  more  than  the  sum  really  due  by  the  condition.  And,  in 
like  manner,  whese  the  bond  is  conditioned  for  the  performance  of 
eovenami»'^  or  to  eave  Jkarmlets',  Sjfc.  the  defendant  ought  not  to  be 
arrested  for  the  penalty,  but  only  for  the  amount  of  the  dainaofes 
reaUy  sostained  by  the  breach  of  the  condition.  He  may  be  arrested^ 
however,  for  the  penalty  of  a  bond  conditioned  for  the*  performance  of 
a  promise  of  mcuriagehf  &c.  where  the  penalty  is  the  real  debt,  or 
rather  in  nature  of  stated  daroiiges.  And  where  an  agreement  was 
made  in  writing,  to  deliver  a  certain  quantity  of  goods  within  a  certain 
time,  at  the  price  of  300/.  or  in  default  thereof,  that  the  defendan 
would  forfeit  and  pay  to  the  plaintiff  100/. ;  in  an  action  brought  for 
the  penalty,  (he  judges  of  the  Common  Pleas  were  of  opinion,  that 
the  defiendant  might  be  held  to  baiP. 

Where  there  have  been  mutual  dealings  between  the  parties,  the 
balance  is  considered  as  the  debt  at  law,  as  well  as  in  .equity  :  And 
therefore,  upon  an  unliquidated  account,  if  the  plaintiff  were  to  swear 
to  the  sum  due  to  him  on  the  debtor  side  only,  it  would  be  looked 
upon  as  a  mere  evasion ;  and  if  not  ground  enough  to  support  an  in- 


>  Per  Bayky^  Jaft  12  fUst,  399.  •  4,  5  Ann.  c  16.  }  13. 

^  4  Taunt.  705.  M  Sid.  63. 1  Salk.  100.  Binwi,  109.  Say. 

«  5  Tairnt.  801.  1  Manb.  19.  S.  C.  Id.  SI.  Rep.  109.  Doag.  449.  1  Taont.  847. 

(^)  and  tee  1  Maule  H  Set.  494.  f  Barnes,  109. 

'  6  Dnrnf.  &  East,  817.  S  Ra»t,  409.  And  ^  1  Wils.  68.  3  Bur.  1331.  1373.  Doug, 

for  Um  difference  between  ptnaitm  aod  ^  449. 

ffodaud  daaaiw,  fee  Holt  Si.  Pri,  45.  n.  '  Barnei,  86.  but  «ee  id:  108. 
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dictinent  for  perjury,  woald  at  least  entitle  the  defeodant  to'an  action 
upon  the  ease,  for  a  malicioiis  arrest^ 

The  defiendant  having  been  once  arrested,  cannot  in  general  be  ar- 
rested again^  for  the  same  cause  of  action**.    Nemo  debet  bis  vexarij 
pro  eddem  coMsd.    Thus,  ivhere  the  defendant  was  arrested  on  a 
writ  taken  out  pending  a  prior  action,  wherein  he  had  been  pre- 
viously arrested  for  the  same  cause,  the  court  dischai^ed  bin  on 
oonunon  baiK    So  the  defendant  was  discharged,  where  he  bad  been 
arrested  a  second  time,  pending  a  writ  of  error,  and  before  judgment 
was  given  thereon,  or  the. action  discontinued''*     And  where  the 
plaintiff,  not  liking  the  bail  in  the  former  action,  obtained  a  stde-bar 
role  for  leave  to  discontinue,  upon  payment  of  .costs,  and  afterwards 
proceeded  to  charge  the  defendant  in  custody  with  a  declaration  in  a 
new  action,-  the  court,  conceiving  this  to  be  a  trick,  discharged  the 
side-bar  rule;  so  that  the  bail  to  the  former  action  still  continued 
liable^      Bat  where  it  appeared  that. the  bail  in  the  prior  action 
were  forsworn,  the  court  refused  to  assist  the  defendant,  though 'he 
was  arrested  before  the  former  action  was  discontinued  ;  saying,  the 
plaintiff  was  right  in  laying  hold  of  him  as  be  did  ;    for  had  he  dis« 
continued,  the  d^endant  would  probably  have  run  away^.    And  it  has 
been  determined,  that  the  plaintiff,  after  suing  out  common  process, 
may  sue  out  a  bailable  writ  for  the  same  cause,  and  arrest  the  de- 
fendant, before  he  discontinues  the  first  action ;  for  this  is  not  a 
case  within  the  rule  of  not  permitting  the  defendant  to  be  twice 
arrested  for  the  same  cause!.     By  rule  of  Michaelmas^  15  Car.  li^. 
it  is  ordered,  thut  ^'  if  a  defendant  be  lawfully  delivered  from  arrest 
upon  any  process,  he  shall  not  be  arrested  again  at  the  same  time,  by 
virtue  of  another  process,  at  the  suit  of  the  same  plaintiff."    But, 
notwithstanding  this  rule,  the  court  of  King's  Bench  held,  that 
the  plaintiff  might  lodge  a  detainer  against  the  defendant,  in  custody 
upon  mesne  process,  after  bis  bail  had  justified,  the  defendant  not 
having  completed  his  discharge,  but  being  still  within  the  prison ;  and 


■Dr.  Turiingtort^i  case,  4  Bur,  1996.  but  •  4  Bur.  2302. 

see  the  case  of  Brovit  o.  Pigeon^  2  Campb.  '  2  Sir.  1216. 
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Ifcst  he  was  not  entitled  to  be  discharged,  upon  an  affidayit  that  the 
muB  for  which  the  detainer  was  lodged,  was  due  at  the>  time  of  the 
first  arrest/ 

The  rule  for  preventing  vexatious  arrests,  was  formerly  so  rigidly 
adhered  to,  that  where  tire  plaintiff  was  nonprossed  for  want  of  a  de- 
daration,  he  couM  not  afterwards  have  arrested  the  defendant,  int 
a  second  action  for  the  same  cause**.    But  a  difierent  practice  now 
prevails^ ;  for  the  plaintifl^  It  is  said,  suffers  enough  by  paying  costs^ 
in  the  first  action,  and  therefore  ought  not  to  be  in  a  worse  condition 
than  before.    For  a  similar  reason,  where  the  plaintiff,  having  mis« 
conceived  his  action,  moves  to  discontinue  upon  payment  of  costs,  he 
may,  after  the  costs  are  taxed  and  paid^,  take  out  a  new  writ  for  the 
suae  cause,  and  have  the  defendant  arrested  de  novo'.     And  if  the 
pUifitiff  be  nonsuitedy  in  an  action  of  debt  on  bond,  for  not  sufficiently 
proving  the  execution  of  it,  on  non  estfactumf ;  or  on  the  ground  of 
a  variance  in  a  former  action,  in  which  the  defendant  was  arrested*;  he 
may  be  arrested  again,  in  a  second  action  for  the  same  cause.     So 
where  an  action  was  brought  against  one  of  two  partners  for  a  joint 
debt,  abd  the  defendant,  having  been  arrested  therein,  pleaded  the 
partnership  in  abatement^  it  was  holden,  that  the  plaintiff  might,  after 
eDtering  a  cassetur  billa,  bring  a  new  action  against  both  partners, 
aod  arrest  the  defendant  again  for  the  same  debt**.    And  where  the 
plaintiff  becomes  bankrupt,  before  interlocutory  judgment,  the  de- 
fendant may  be  arrested  and  held  to  bail  by  the  assignees,  in  a 
second  action  for  the  same  cause*.     But  where  the  defendant  has 
been  arrested  in  an  action  brought  in  the  name  of  a  bankrupt,  by  the 
authority  of  his  assignees,  he  cannot  be  afterwards  arrested,  at  the 
suit  of  the  assignees,  for  the  same  cause  of  action,  unless  the  first 
action  has  been  discontinued,  and  the  costs  taxed  and  paid^.    And 
where  the  plaintiff  held  the  defendant  to  bail,  before  the  cause  of 
action  accrued,  and  afterwards  discontinued  and  paid  costs,  and  then 
arrested  him  de  novo  for  the  same  cause,  after  it  accrued  ;  the  court 
of  King's  Bench  discharged  the  defendant  on  common  bail*. 


•  3  Maale  It  Sel.  144.  ^  Stdisiurf  ▼.   WhUtaU,  H.  43  Geo.  III. 
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Wherever  ,tbe   second  action  appears  to  be  vexatiousV  or  the 
deFendant  is  arrested  or  detained  in  custody  therein,  after  bein; 
superseded  or  9uper»edeable  in  a  former  action,  by  the  lache$  of  the 
plaintifl^i  the  court  will  discharge  the  defendant  on  common  bail;  eTen 
though  he  be  arrested  on  a  note  given  subsequent  to  the  •upertedeoiS 
or  in  a  different  form  of  action,  so  as  it  be  substantially  for  the  suae 
cause*^.     But  where  there  are  no  laches  in  the  plaintiff,  and  i  fortim 
where  the  defendant  is  in' fault,  the  court  will  not  astist  the  latter: 
Thus,  where  A.  having  been  arrested -at  the  suit  of  B.  gave  him 
a  draft  for  part  of  the  demand,  and  agreed  to  settle  the  remaisder 
in  a  few  days;  after  which,  the  draft  being  dishonoured,  B.  saed 
out  a  new  writ  against  A.,  and  arrested  him  again  on  the  same 
affidavit ;  this  was  holden  to  be  regfular'.    And  if  the  defendant  be 
discharged  out  of  custody,  on  account  of  some  act  for  which  tbe 
pluntiff  is  not   answerable,  such  as  an  alteration  in  the  warrant 
to  arrest  by  the  sheriff^s  officer,  without  the  plaintiff's  knowledge, 
in  such  case  the  defendant  may,  after  (he  first  action  is  discontinued, 
be  again  held  to  bail  for  the  same  caused     So  where  the  first  action 
is  compromised,  and  a  second  brought  for  tbe  same  cause,  the  coart 
will  not  set  aside  the  bail  bond  taken  on  an  arrest,  unless  the  pro- 
ceedings appear  to  be  vexatious'.    The  defendant  having  given  a 
bond,  conditioned  for  the  payment  of  a  sum  of  money,  if  the  sentence 
of  a  Vice-admiralty  court  should  be  affirmed  on  appeal,  and  the  appeal 
having  been  dismissed  for  want  of  prosecution,  the  defendant  was 
arrested  and  holden  to  bail ;  after  which,  the  appeal  being  restored 
upon  petition,  the  action  was  suspended,  and  the  bail  discharged ;  but 
being  again  dismissed,  a  new  action  on  the  bond  was  commenced ; 
and  the  court  of  Common  Pleas  held,  that  the  defendant  might  be 
again  arrested  and  holden  to  bail^.    So  where  the  defendant  has  been 
arrested  abroad,  he  may  be  again  arrested  here,  for  the  same  cause  of 
action ;  at  least,  where  it  does  not  appear  that  the  plaintiff  may  hafe 
the  same  redress  and  benefit  by  the  proceedings  abroad,  as  in  tliis 
country'*    And  where  A.  proceeded  by  foreign  attachment  against  B., 
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who  8urrenderecl|  and  pleaded  to  the  jarisdiction  of  the  court,  upoit 
which  A.  discontinued  the  foreign  attachment,  and  arrested  B.  by 
process  out  of  the  King's  Bench,  the  court  of  Common  Pleas  held; 
that  the  foreign  attachment  was  not  such  a  proceeding  as  to  entitTe 
B.  to  be  discharged  out  of  custody  in  the  present  suit,  on  entering  a 
common  appearanee\  Where  a  defendant  was  twice  arrested,  and 
put  in  bail  to  two  writs  in  different  counties,  for  the  same  canse  of 
action,  the  court  of  King's.  Bench  refused  to  make  a  rule  absolute  for 
setting  aside  one  of  the  two  writs ;  the  proper  course  being,  that  an 
exoneretur  should  be  entered  on  one  of  the  bail-pieces^ 

Upon  the  same  principle,  of  not  permitting  the  defendant  to  be  twice 
arrested  for  the  same  cause,  it  is  holden%  that  in  an  action  of  debt 
upon  judgment,  whether  after  Terdict  or  by  default,  the  defendant 
cannot  be  arrested,  if  he  was  preriously  arrested  in  the  original 
action ;  eyen  though  the  bail  in  that  action  have  since  become  %n^ 
mhent^f  or  the  plaintiff  has  rehaued  them,  by  declaring  in  a  diflferent 
county*,  or  the  defendant  has  $urrendered  in  their  discharge,  and 
obtuned  a.  $uper$edea^.  And  if  a  defendant,  being  arrested  upon 
process  of  the  King's  Bench,  gire  a  warrant  of  attorney  to  confess 
judgment,  and  be  afterwards  holdea  to  bail  in  the  Common  Pleas,  in 
an  action  npon  that  judgment,  the  latter  court  will  disdiarge  him 
upon  a  common  appearance*.  But  if  the  drfendant  were  not  arrested 
in  the  original  action,  he  may  be  arrested  in  an  action  of  debt  on  the 
judgment^.  And  in  the  Common  Pleas,  the  defendant  may  be  ar- 
rested in  such  action,  notwithstanding  a  writ  of  error  has  been  brought, 
and  bail  put  in  thereon^  And  where  a  cause,  in  which  the  defendant 
has  been  arrested,  is  referred  to  arbitration,  and  the  arbitrator  awards 
to  the  pUdntiff  a  sum  exceeding  fifteen  pounds,  the  defendant  may  be 
arrested  ag^n,  in  an  action  upon  the  award^. 

•  5  Taaat.  S51. 1  Msrth.  993.  S.  a  and      H.  Blac.  9TS. 
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It  wa^  fbrqoerly  faolden,  tb^t  where  the  judgment  was  fnerely  for 
costs  upon  a  DOQSiiit%  or  the  debt  was  origiiially  uoder  ten  poiinds, 
but  raised  to  a  larger  sum  by  the  addition  of  costs'^ ;  or  the  action 
was  for  general  damages,  which  were  reduced  by  the  judgment  to  a 
sum  certain  above  ten  pounds^  the  defendant  could  not  be  arrested 
in  the  King's  Benoh,  either  upon  the  judgment  itself,  or  upon  a  fiub^ 
sequent  promise,  in  consideration  of  forbearance'',  to  pay  the  debt  and 
costs.     But  it  was  afterwards  determined,  in  both  courts%  that  a 
defendant  might  be  ai^rested  and  held  to  special  bail,  in  an  action  on  a 
judgment  for  tefi  pounds,  for  damages  and  costs  \  though  the  original 
debt  alone  were  under  that  amount.    This  determination  seems  to 
have  occasioned  the  passing  of  the  statute  id   Geo.  III.,  c.  46. 
§  1.  by  which  it  is  enacted,  that  '*  no  person  shall  be  arrested  or 
^*.  held  to  special  bail,  upon  any  process  issuing  out  of  any  court 
^  in  England  or  Ireland^  for  a  cause  of  action   not  originally 
*'  amounting  to  the  sum  for  which  such  person  is  by  the  hiws  now 
^  in  being  liable  to  be  arrested  and  held  to  bail,  over  aad  above  and 
^  exclusive  of  any  costs,  charges  and  expeaces,  that  may  have  been 
^^  incurred,  recovered  or  become  chargeable,  in  or  about  the  suing  for 
^  or  recovering  the  same,  or  any  part  thereof."  And  by  the  statute  51 
<<  Geo.  lU.  c.  124.  %  1.  (continued  by  the  67  Geo.  111.  c.  JOl.)  ''no 
^^  person  shall  be  held  to  special  bail,  upon  any  process  issuing  out  of  any 
^  court,  where  the  cause  of  action  shall  not  have  originally  amounted 
^  to  the  sum  oi  fifteen  pounds  or  upwards,  over  and  above  and  ex- 
*'  elusive  of  any  such  costs,  &c«  except  where  the  cause  of  such  actipn 
^*  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  or 
^  bills  of  exchange,  promissory  note  or  notes,  in  which  cases  the 
^^  parties  liable  thereupon  may  be  held  to  special  bail,  in  such  manner 
<<  as  if  this  act  had  not  be^  made." 


The  affidavit  required  by  the  statutes,  of  the  cause  of  action,  may 
he  made  by  the  plaintiff,  his  wife,  or  a  third  person^ :  and  it  may  be 
made  by  one  or  several  persons.    The  affirmation  of  a  qudker  is 
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wfficieiit  to  hold  the  defeodant  to  special  bail\  And,  in  the  Common 
Pleas,  an  affidavit  made  by  a  third  person,  need  not  state  any  con- 
nectioQ  between  the  deponent  and  the  plaintiff^.  But  the  affidavit^ 
or  mffifamtion,  must  be  made  by  some  perspn  who  is  legally  com* 
petent  to  be  a  witaesa ;  and  therefore  it  .is  bad,  if  made  by  a  person 
coDTieted  of  felony,  or  other  infamous  crime^.  An  affidavit  however, 
that  the  plaintiff  is  a  transported  felon,  cannot  be  read  in  answer  to 
SD  affidavit  to  hold  to  bail,  made  by  a  third  person'*.  The  true  place 
of  abode  and  addition  of  every  person  making  the  affidavit  must  be 
ioserted  therein^  In  the  King's  Bench,  howevery  the  deponent  may 
be  described  as  ^*  of  the  city  of  Londan,  merchant^ :"  And  in  the 
Common  Pleas,  the  addition  of  <<  manufacturer'^  to  the  deponent's 
name,  has  been  held  sufficient^.  But  the  court  of  King^s  Bench 
nill  not  try  the  real  place  of  the  plaintiff's  abode  upon  affidavits**. 
Aad  there  is  no  occasion  to  insert  in  tlie  affidavit,  the  addition  and 
description  of  the  defemdantK  In  an  affidavit  to  hold  to  bail,  the 
{daiotiff's  clerk  may  state  his  place  of  abode  to  Ixe  the  office  where 
he  is  employed  the  greater  part  of  the  day,  though  at  night  he  sleep 
at  another  place*".  And  a  foreigner  whose  general  residence  is 
abroad,  and  who  only  landed  here  for  a  temporary  purpose,  may  pro- 
perly describe  bis  place  of  abode  Xo  be  in  his  own  country,  and  not  at 
the  plaoe  where  the  affidavit  was  sworn* :  So  where  a  deponent  had 
been  a  few  days  before  discharged  out  of  prison,  but  by  permission 
had  still  continued  to  lodge  there  at  night,  having  no  other  place  of 
residence,  his  describing  himself  2»om4  fide^  in  an  affidavit  to  hold  to 
bail,  as  late  of  such  a  prison,  has  been,  deemed  sufficient*" :  but  a  de- 
ponent who  has  left  one  place  of  residence,  and  resides  in  another, 
caoQOt  regularly  describe  himself  as  late  of  the  former". 

The  affidavit  may  be  sworn  before  a  judge,  or  commissioner  of 
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the  court  authorized  to  take  affidavits,  by  virtue  of  the  statute  89 
Car.  II.  c.  5\  or  else  before  the  officer  who  issues  the  process,  or 
his  deputy^ :  And  it  may  be  sworn  before  a  commissionefy  although 
he  be  concerned  as  attorney  for  the  plaintiflT^.  But  a  special  cajNot, 
issued  upon  an  affidavit  sworn  at  the  bill  of  Middlesex  office,  is  irre« 
gular :  and  though  it  was  contended,  that  the  practice  was  for  the 
filacer,  upon  transmitting  to  him  either  the  original  affidavit  or  an 
office  copy  of  it,  to  issue  his  .writ,  yet  the  court  said  that  such  could 
not  be  the  practice ;  for  that  an  affidavit  made  for  one  specific  object, 
could  not  be  transferred  to  another,  and  perjury  oould  not  be  a9« 
signed  on  the  office  copy*^. 

There  being  no  action  depending  in  court,  at  the  time  when  the 
affidavit  is  made,  it  ought  not  regularly  to  he  entitled  in  a  cause: 
and  in  one  case,  the  King's  Bench '  discharged  the  defendant  out  of 
custody  on  common  bail,  on  account  of  its  being  so  entitled*.  But 
in  a  subsequent  case'^,  they  thought  that  as  the  practice  had  ob- 
tained so  long,  of  adding  a  title  to  affidavits  of  this  kind,  it  would 
be  too  much  to  determine,  that  such  practice  had  been  erroneous  \ 
particularly  as  this  was  a  mere  question  of  form,  and  did  not  interfere 
with  the  justice  of  the  case.  A  rule  of  court  however  has  beea 
since  made  in  the  King's  Bench,  that  ^  affidavits  of  any  cause  of 
action,  before  process  sued  out  to  hold  defendants  to  bail,  be  not  en* 
titled  in  any  cause,  nor  read  if  filed >."  And  in  the  Common  Pleas, 
if  an  affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad ;  and  the 
defendant  may  be  discharged,  on  entering  a  common  appearance^ 
It  is  no  objection  to  an  affidavit  to  hold  to  bail,  that  it  is  not  entitled 
in  any  court^ :  But  in  the  King's  Bench,  if  it  be  not  so  entitled,  but 
only  subscribed' with  the  words,  ^^  Ay  fAe  Courf,"  at  the  bottom  of 
the  jurat,  it  is  not  sufficient^ ;  though  where  the  name  of  one  of  the 


*  Extended  to  the  isle  of  Man,  by  sUtnte  Gea  II.  C  P. 
6  Geo.  III.  c.  50.  $  8.  and  see  the  sutate  *  I  Maule  le  SeL  230. 

55  Geo.  III.  c.  157.  for  empowering  the  *6  Duraf.  fc  East,  640.  and  see  Say:. 

oourU  of  law  and  equity  in  Ireltnd,  to  grant  Eep.  318. 
commUiions  to  take  affidavits,  in  all  parts  '  7  Durnf.  k  East*  3S1. 

of  Great  BrUmm.    The  commission  for  Uk- '        f  R.  M.  38  Geo,  III.  K«  B.  7  DamC  k 

ing  affidavits  in  England^  should  be  sUmped  East,  454. 
wiUi  a  ten  shilling  sUmp.    Sut.  55  Geo.  >"  1  Bos.  fc  Pul.  36.  897. 

III.  o»  184.  SeketL  Part  II.  $  3.  i  7  Durnf.  &  East,  451. 

k  sut.  12  Geo.  I.  o.  S9.  )  8.  k  3  Maole  k,  Sel.  157. 

<^  R.  E.  15  Geo.  II.  reg.  3.  K.  B.  R.  B.  13 
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jadges  of  that  court  is  affixed  to  the  affidaTit,  it  will  entitle  the  party 
to  re  id  It,  as  sworn  in  court*:  And  an  affidavit  not  entitled  in  the 
courts  hnt  purporting  at  the  foot,  to  have  been  sworn  before  the 
deputy  Jilacer^  is  sufficient^ 

An  affidavit  made  abroad^  out  of  the  king's  domioionsi  is  put  on 
the  same  footing  as  an  affidavit  sworn  in  Scotland  or  Ireland; 
Bhich,  though  not  sufficient  of  itself  to  authorize  an  arrest,  will  be  a 
good  ground  for  applying  to  the  court  or  a  judge,  for  an  order  to 
bold  the  defendant  to  special  bail*.  Such  an  affidavit  however  ought 
to  contain  all  the  requisites  that  are  essential  to  affidavits  for  holding 
to  bail  in  England ;  and  therefore  it  was  deemed  necessary  to  state 
in  an  affidavit  made  in  Ireland,  for  the  purpose  of  arresting  the  de- 
fendant in  this  country,  that  he  had  not  made  a  tender  of  the  money 
hi  bank  notes**.  It  has  been  said,  that  where  an  affidavit  of  debt  is 
made  in  Scotland  or  Ireland,  the  party  verifying  it  must  swear 
^  that  it  was  made  by  the  plaintiff;  that  the  hand-writing  subscribed 
thereto,  is  of  his  own  hand-writing  ;  that  the  said  affidavit  was  made 
and  taken  before  a  magistrate,  who,  deponent  believes,  had  compe- 
tent authority  to  administer  an  oath ;  and  that  the  hand-writing  of 
the  person  subscribing  the  said  affidavit,  is  the  liand-writiDg  of  such 
magistrate*.*'  But  in  practice  it  is  deemed  sufficient,  where  the  af-« 
fidavit  of  debt  is  made  in  Scotland  or  Ireland,  to  swear  to  the  hand- 
writinfc  of  the  judge  before  whom  it  was  made' :  And  accordingly, 
where  an  affidavit  of  debt  contained  no  place  in  the  jurat,  but  pur- 
ported to  be  sworn  before  the  Chief  Justice  of  the  King's  Bench  in 
Ireland,  and  to  be  signed  by  him,  and  such  signature  was  verified  by 
affidavit  here,  the  court  held,  that  it  was  a  sufficient  foundation  for 
arresting  the  defendant,  under  a  judge's  order,  on  mesne  process* : 
Though  if  an  affidavit  of  debt  be  made  abroad,  out  of  the  king's  do- 
BsinioDs,  it  ia  usual  to  swear  to  the  other  circumstances  before 
aU«ed\ 


»  3  liftok  H  Sel.  157,  S.  13  East,  189.  ia  woiit.  Stewart  v.  Smtk,  1  Bos.  le  Pal.  139. 

And  for  the  form  of  the  jarwl,  oa  an  affida-  ia  notis*  And  for  the  form  of  an  affidatit  in 

vit  to  bold  to  bail,  tee  Append.  Chap.  UC  Bng/Umd^  to  arreit  in  InUnd^  lee  Append. 

I  1.  Botiee  1  Bca.  fcPal.  871.  by  which  it  Chap.  IX.  §  6. 


to  be  otherwise  ia  the  Common  Pleas.  •  1  Sel.  Prac.  107.  1  Lee's  Prac.  Die.  18. 

k  1  Cbit  Bepk  165.  f  Append.  Chap.  DC.  §  7. 

«  ^alff,  187.  1 1  Maale  It  Sel.  302. 

«  Htt^  T.  Fj/m,  7  Dorat  ft  East,  376.  h  p„  Lard  Kmtgw,  T.  36  Geo.  IlL  K.  B. 
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la  point  ot/onuj  the  affidavit  should  be  direct  and  poriiive^  that 
the  plaintifT  has  a   suhgifting  cause  of  action  :    and  therefore,  if 
it  be  merely  by  way  of  argument^  or  reference  to  books  or  ac- 
counts, &c.  or  as  the  party  making  it  belieee8f  it  will  not  in  general 
be  sufficient*.     But  an  affidavit  that  the  defendant  is  indebted  to  the 
plaintiff  in  such  a  sum,  as  he  computes  tf,  has  been  adjudged  good*^. 
And  in  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff's  agent,  (the 
plaintiff  himself  being  abroad,)  the  debt  on  a  judgment  being  first 
positively  sworn  to,  a  subsequent  statement  that  the  judgment  is  stilf 
in  force,  unpaid  and  unsatisfied,  cm  deponent  verily  believes,  will 
not  vitiate''.     Where  the  plaintiff  sues  as  executor  or  administrator,, 
or  as  assignee  of  a  bankrupt,  it  is  sufficient  for  him,  or  a  clerk  of 
the  te9tator'^,  &c.  to  swear,  that  the  defendadt  is  indebted,  &c.  as 
appears  by  books,  8^c.  and  as  he  verily  believes^ :  bnt  even  in  that 
case,  a  mere  reference  to  books,  &c.  unsupported  by  the  party's 
belief,  is  not  sufficiently  positive^;  and,  in  the  Exdhequer,  an  affi- 
davit  by  an  executor,  of  a  debt  due  to -his  testator,  ^^  as  appears  by 
a  statement  made  from  the  testator's  books,  by  an  accountant  em- 
ployed to  investigate  the  same,  a^  deponent  verily  believes,"  is  in- 
sufficient to  hold  a  defendant  to  special  bail'.     A  co-assignee  of  a 
debt,  arising  out  of  bills  of  exchange  in  his  own  possession,  may  sue 
in  the  name  of  the  original  creditor,  and  hold  the  defendant  to  bail 
on  bis  own  affidavit,  swearing  positively  as  to  all' the  facts  required, 
which  are  within  his  own  knowledge,  and  to  the  best  of  bis  know- 
ledge and  belief,  as  to  such  as  are  within  the  knowledge  of  his  prin- 
cipal and  co-assignees^.    And  where  the  assignee  of  a  bond  swore, 
that  the  obligor  was  indebted  in  ninety  pounds,  for  principal  and 


7  Durnf.  &  East,  2jl.  Haydon  v.  Federici, 
K.  3S  Gea  UI.  K.  B.  8  East,  364. 

•  3  Str.  1131.  1309. 1319.  12Sli.  \<inO.  1 
WilB.  121.  231.  279.  339.  Say.  Rep.  59.  S.  C. 

2  Bur.  655.  3  Bur.  1447. 1687.  4  Bur.  2126. 
Bravon  v.  Phepoe,  H.  24  Geo.  III.  K.  B.  1 
Duriif.  &  East,  716.  2  Durnf.  &  East,  55. 

3  Duruf.  &  East,  575.  5  Durnf.  &  East, 
364.  Barnes,  87.  but  see  3  Wils.  155.  2 
Blac.  Rep.  740.  S.  C  C.  P.  For  the  form$ 
of  affidavits  in  different  cases,  see  Appen- 
dix to  Cbap.  IX.  §  1.  &c. 

b  2  Bar.  1032.  bat  see  1  Durnf.  &  East^ 


-,  M.  45  Geo.  IR. 


717. 
«  1  Chit.  Rep.  165; 

*  Etherington  r.  -^ 
K.  B. 

•  4  Bur.  1992.  2283.  Brown  t.  i^epoe,  H. 
24  Geo.  111.  K.  B.  1  Durnf.  &  East,  83.  4 
Durnf.  &  East^  176.  8  Durnf.  &  East,  419, 
20.  2  Bos.  &  Put.  298.  and  see  Append. 
Chap.  IX.  §39.  41,2.65. 

t  2  Str.  1219.  I   Diimt  fc  E«st»  83.  I 
Chit.  Rep.  92. 
f  1  Price,  402. 
^8piurnf;  &  East,  418, 
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iiterest  Dpon  th6  bond,  a$  he  believed,  the  affidavit  was  deemed 
aifficieiit  to  hxAd  the  defeadant  to  special  bail* :  But  it  is  asoal,  in 
soch  case,  fiir  the  obligee  and  assignee  to' joih  in  an  affidavit,  stating 
theexecatioD  of  the  bond,  the  assignment  of  it,  and  how  mnoh  is  due 
for  principal  and  interest''. 

It  b  also  requisite,  that  the  affidavit  should  be  ceHain  and  expUcU, 
as  to  tke  nature  of  the  cause  of  action  :  Therefore,  an  affidavit  thai 
the  defendant  is  indebted  to  the  plaintiff  in  such  a  sum,  without  moreP, 
or  generally  upon  proimse«^,  or  in  so  much  upon  a  bond  for  per^ 
formcmee  ofeovenanW,  or  upon  breach  ofartioletf^  or  as  a  hcdancd 
ofaccounU  between  the  parties^,  has  been  holden  to  be  too  generaL 
So  aa  affidavit  to  hold  to  bail,  stating  only  that  the*  defendant  ie 
indebted  to  the  plaintiff,  *^  for  goods  sold  and  delivered,  (without 
tayiDg  bff  iheflamiiffio  the  de/enddnij  and  as  the  aeee|]^or  of  a 
bill  of  excfaangeV' or'' for  goods  sold  and  delivered  (not  sajing  iy- 
ike  piamtifi)  td  tlie  defendant^,''  or  ''  for  goods  sold  and  delivered 
/or  the  defendantV*  is  insufficient.  And,  in  the  King's  Bench,  au 
aflldaTit  to  bold  to  bail,  stating  that  the  defendant,  being  captain  of  a 
ship,  was  indebted  to  plaintiff,  ^  for  work  and  labour  of  plaintiff  done 
01  board  the  ship,  and  for  materials  found  by  plaintiff  and  used 
thereiD,  and  for  goods  sold  and  delivered,  and  money  paid  hy  plain* 
tiff,  at  the  request  of  defendant,"'  was  holden  to  be  defiective,  in  not 
stating  that  the  work  was  done,  or  money  paid  for,  or  the  goods  sold 
to  defendant^  But  an  affidavit  of  debt,  stating  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain  sum,  for  principaK  and  interest 
due  on  a  bond,  in  a  greater  penal  8um>  is  sufficient  to  express  that 
such  bond  is  conditioned  for  th6  payment  of  money,  without  setting 
forth  the  condition'*.  So  in  the  Common  Pleas,  an  affidavit  to  hold 
to  bail,  stating'  the  debt  to  be  **  for  money  paid  laid  out  and  ex* 
peoded,  and  wages  due  to  the  plaintiff  for  his  services  on  board  the 


*  I  Wils,  832.  and  tee  7  TauoL  273.     1  C  4  Tauut.  154. 
Moore,  24.  S.  C.  >*  7  East,  194. 

^2  Boib  le   Pal.  355.  and  see  Append.  *  8  East,   106.     11  Eait,  315.     6  Tauat. 

Cbip.  IX.  (  69.  1 92.    1  Manb.  335.  S.  C. 

<  1  H.  Blac  10.  k  2  Baro.  U  Aid.  596.  1  Chit.  Rap.  331. 

'  Doag.  467.  S.  C. 

*  Say.  Rep.  ]09.  l  S  Manle  &  Sel.  6Ud. 

f  Boohr  ▼.  Friend,  cited  in  Say.  Rep.  109.  »  7  Taunt  975.  1  Moora,  24.  S.  C. 
Per  Or.  M.  41  Geo.  III.  K.  B. 
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d6fendaiit*t  ship/*  is  sufficient,  without  expressly  stttiiif  tbtt  Ibe 
wsges  were  due  from  the  defendant*.    So  An  affidsTit  to  hold  to  bail, 
which  states  that  the  defendant  is  indebted  to  the  plaintiff,  4br  the 
hire  of  divers  carriajfes,  &c.  of  the  plaintiff,  to  and  for  the  ufie  of  the 
defendant,  is  sufficient,  Without  stating  that  they  were  hired  of  the 
plaintiff,  or  by  whom  they  were  hired^.      So  it  has  been  deemed  suffi- 
cient to  state,  in  an  affidaYit  to  hold  to  bail,  that  the  defendant  ii 
indebted  to  the  plaintiff  in  such  a*  sum,  ^'  for  money  had  and  received 
on  account  of  the  plaintiffs  ^  without  adding,  that  it  was  received  by 
the  defendant^.    And  in  an  affidavit  of  debt  for  money  paid  to  the 
use  of  the  defendant^,  or  for  work  and  labour  as  the  defendant's 
9erv8nt%  it  is  not  necessary  to  state  that  it  was  at  bis  requetd.     So 
an  affidavit  made  by  a  married  woman,  that  the  defendant  was 
indebted,  **  for  the  rent  of  lodgings,  and  for  money  lent  by  her  to  the 
defendant,*'  was  held  sufficient ;   although  it  did  npt  state  to  whom 
the  lodgings  were  let,  and  the  person  making  the  affidavit  was  herself 
incapable  of  lending  money  :  for  she  might  have  lent  it  as  agent  to 
her  husband^      And  an  affidavit  that  B.  Patten  is  indebted  for 
money  paid  to  the  use  of  the  said  A.  Jackson,  is  well  enough*.     An 
affidavit  to  hold  to  bail  on  a  bill  of  exchange,  has  been  deoned 
sufficient,  though  it  do  not  state  in  what  character  the  plaintiff  sues, 
whether  as  payee  or  indorsee^ :    But  an  affidavit,  that  the  defendant 
is  indebted  to  the  plaintiff,  *^  as  indorsee  of  a  promissory  note,  or 
bill  of  exchange  made  or  accepted  by  defendant,*'  without  stating 
the  date  of  the  note  or  bill^  or  that  it  was  payable  on  demand,  or  at  a 
day  past,  is  insufficient'. 

An  affidavit  to  hold  to  bail,  stating  that  the  defendant  is  indebted 
to  the  plaintiff  in  so  much  for  interest  money,  under  and  by  virtue  of 
an  agreement  under  the  hand  of  the  defendant,  is  not  sufficient^  In 
holding  to  bail  for  stipulated  damages,  for  not  performing  an  agree- 


>  1  Marsh.  317.  7  Taant.  171.    8  Mareb.  4S3.   S.  C  C.  P. 

^  6  Taunt  389.  2  Manh.  83.  S.  C.  accord,  bat  see  6  Taaot.  25.    1  Mar^h.  424. 

«  8  Darof.  fc  East,  338.  and  see  id.  27.  S.  C.  6  Taunt.  631.   2  Btarsh.  231.  S.  C 

<  5  Tannt.  704^  751.  1  Marsh.  315.  S.  C.  contra, 

«  5  Taunt  756.  1  Marsh.  317.  (o.)  S.  C.  <2  Maale  Sc  Sel.  148. 475.  K.  B.  7  Taunt 

6  Taunt.  389.  S.  P.  l7i.  2  Marsh.  483.  S.  C.  C.  P.  accord,  but 

f  Per  Ckr.  T.  40  Geo.  III.  K.  B.                  '  see  I  New  Rep.  C.  P.  157.  torUra. 

(  3  Maule  Sc  Set.  178.  ^  10  Bast,  358. 
^  7  But,  94.  2  Smith  R.  117.  S.  C.  K.  B. 
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uent,  the  affidavit  must  state  what  the  agreement  was,  and  the  breach 
flf  it*.  And  as  a  party  cannot  be  held  to  bail  for  a  penalty ^  but  only 
for  the  sum  secured  by  it,  an  affidavit  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  lOOOl.  ^<  under  an  agreement  in .  writing, 
thereby  the  defendant  undertook  to  pay  the  plaintiff  the  balance  of 
accounts,.  &c.  which  balance  is  still  due  and  unpaid,''  is  insufficient, 
without  stating  that  the  balance  was  1000^.  So  an  affidavit,  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  6000/.  <<  upon  a 
bond,  bearing  date^  &c.  and  made  and  entered  into  by  defendant  to 
plaintiff,  in  the  penal  sum  of  25,0002.''  without  shewing  the  condition 
of  the  bond,  was  holden  insufficient ;  and  the  court  discharged  the 
defendant  on  common  bail*^.  So  an  affidavit  to  hold  to  bail,  in  an 
actiim  against  a  surety  on  an  arbitration  bond,  must  set  out  the  con^ 
dition,  and  shew  that  a  deoAand  of  the  money  was  made  on  the  /prin- 
cipal, if  requured  by  the  award^.  So  an  affidavit,  that  the  defendant 
was  uidebted  to*  the  plaintiff  in  50L  '^  by  virtue  of  an  agreement, 
whereby  he  bound  himself  in  that  sum  for  the  performance  of  the  said 
agreement,  and  which  he  had  neglected  and  refused  to  perform," 
without  stating  what  the  agreement  was,  or  the  breach  of  it,  is  not 
sufficieDf  •  So  if  a  tenant  bind  himself  in  a  penalty,  for  performance 
of  repairs  within  a  qertain  time,  the  court  will  not  permit  him  to  be 
arrested  for  the  penalty,  upon  an  affidavit  which  does  not  shew*  in 
what  respect,  and  to  what  amount,  he  has  violated  his  contract^  But 
in  the  Common  Pleas,  an  affidavit  to  hold  to  bail,  stating  tlio  de- 
teodant  to  be  indebted,  ^'  for  damages  awarded,  and  for  costs  and 
expences  taxed  and  allowed,"  is  sufficiently  certain ;  for  it  will  be 
inferred,  that  the  award  and  taxation  are  such  as  will  support  the 
actions.  Where  an  affidavit  stated,  that  the  defendant  was  indebted 
to  the  plaintiff  in  •2451.  "  for  money  lent  by  plaintiff  to  defendant,  for 
the  use  of  another,  and  for  which  the  defendant  promised  to  be  ac- 
countable, and  repay  or  cause  to  be  paid  or  $ecured  to  the  plaintiff, 
lie."  the  defendant  waS  discharged  on  common  bail ;  it  not  appear- 
ing m  the  affidavit,  but  that  the  money  had  been  secured,  according 
to  the  agreement\ 


*$Dant  k,  Eatt,  13.  Per  Cur.  H.  41  •  9  East,  409. 

Cmu  IIL  K.  B.  2  Eaft,  409.  ^  5  Tannt.  247. 

^  6  Diini£  k,  Bast,  817.  c  1  Bot.  it  Put.  365. 

«  4  Msola  k,  Sel.  330.  ^  5  Danif.  k  East,  552.  and  see  8  Bos.  tc 

*  7  Tavnt.  405.  t  Moore,  1 10.  S.  C.  ^1.  48. 
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It  was  formerly  suflSci^t,  in  order  to  hold  to  bail  in  frooer,  to 
make  a  js^eneral  aflSdavit,  that  the  defendant  had  possessed  himself  of 
divers  ^oods  and  chattels  of  the  plaintiff,  of  the  value,  iic.  which  he 
had  refused  to  deliver  to  the  plaintiff,  and  had  converted  the  same  to 
bis  own  use.    But  an  affidavit  stating  that  the  defendant  was  ia- 
debted  to  the  plaintiff  **  m.  tnn>er^y'  or  that  **  the  defendants  had 
possessed  themselves  of  cei'iain  goods,  &e.  of  the  plaintiff,  emd  of 
oihBrperaont^';^*  or  that  *^  the  plaititiff  *8  cause  of  action  against  the 
defendant  was  for  converting  and  disposing  of  divers  goods  of  the 
plaintiff,  of  the  value  of  2501.  which  he  refused  to  deliver,  though 
the  plaintiff  had  demanded  the  same,  and  that  neither  the  drfendaot 
nor  any  perspon  on  his  behalf  had  offered  to  pay  to  the  plaintiff  the 
2501.  or  value  of  the  goods^,"  has  been  deemed  insufficient.     And  to 
obtain  a  judge's  order  under  the  late  rule^,  the  affidavit  should  fully 
set  forth  the  circumstances  under  which  the  defendant  has  possessed 
himself  of  the  goods,  the  particulars  of  which  they  consist,  and  the 
value  of  them,  and  in  what  manner  the  defendant^has  converted  them 
to  his  own  use.     In  order  to  hold  to  bail  in  trover  for  a  bill  of  ex- 
change,  it  should  bo  stated  that  the  bill  remains  unpaid*.     And  ao 
affidavit  to  hold  to  bail  in  tnwer,  by  the  assignees  of  a  bankrupt, 
stating  that  "  the  defendant  possessed  himself  of  the  goods,  which  be 
refused  to  deliver,  and  has   converted  them  to  his  own  use,  as 
appears  by  the  bankrupt's  books  of  account,  and  by  the  letters  of  S, 
(the  agent,)  and  letters  of  the  plaintiffir,  as  deponent  beKeveSj''  was 
holden  not  to  be  sufficiently    certain,  to  shew  a   i^onversion ;  and 
therefore  the  court  discharged  the  defendant  on  common  baiK. 

An  affidavit  to  hold  to  bail  on  the  lottery  act,  must  specify  the 
nature  of  the  offence,  and  aver  that  the  defendant 'has  incurred  the 
forfeiture^ :  but  the  offence  need  not  be  described  circumstantially, 
nor  is  the  plaintiff  obliged  to  swear,  that  the  defendant  is  indebted  to 
him  to  the  amouut  of  the  penalty*^ :  In  such  an  affidavit,  several 
ofienees  of  the  same  nature  may  be  included' ;    and  it  need  not  state 


»  1  H.  BUc.  218.  •7  Dttraf.  &  Etst,  32)^ 

^Per  Cur,  T,  42  Geo.  HI.  K.  B.  '2  Maale  &  Sel.  563. 

«  7  Durnf.  &  East,  550.  S  1  Durnf.  &  Cast,  705. 

^  R.  H.  48  Geo.  III.  K.  B.  C.  P.  Ic  fix«  >>  2  Duntf.  k  Bast,  654; 

cbcq.  Antey  193.  *  4  Daraf,  &  East,  228. 
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that  the  defendant  recMTed  any  consideration  for  making  the  insu- 
nooes,  or  set  out  the  plaintiff's  authority  to  bring  the  action\ 

By  the  Bank  aots\  the  affidavit  to  hold  to  bail  must  state,  that 
no  oBee  has  been  made  to  pay  the  sum  sworn  to,  in  notes  of  the 
gOTemor  and  company  of  the  Btnk  of  England,  expressed  to  be 
payable  on  demand,  (fractional  parts  of  the  sum  of  30«.  only  ex- 
cepied^)  These  acts  of  parliament  haye  been  construed  to  extend 
to  tfidavits  made  in  Irelattdj  for  the  purpose  of  being  used  in  this 
couotry"^ :  And  if  an  affidavit  be  made  here,  to  be  used  in  Ireland^ 
It  most  negative  the  tender  in  Jriti,  as  well  as  En^lUh  b^nk  notes. 
But  the  acts  do  not  apply  to  the  ease  of  a  defendant  liolden  to  bail 
in  trmer,  which  can  only  be  done  under  a  judge's  order,  on  aa 
affidavit  of  the  circumstances".  By  tliese  aots^,  **  no  action  or  suit 
ihall  be  prosecuted  against  the  governor  and  company  of  the  Bank  of 
England,  during  the  continnance  of  the  restriction  thereby  impojted 
on  ptymaats  by  the  said  governor  and  company  in  cash,  to  compel 
payment  of  any  note  of  the  said  governor  and  company,  exprettsed  to 
be  payable  on  demand,  or  of  any  note  of  the  said  governor  and 
company,  made  payable  otherwise  than  on  demand,  or  of  any  sum  of 
money  whatsoever  by  the  said  governor  and  company,  which  they 
shall  be  willing  to  pay  in  their  notes,  expressed  to  be  payable  ou 
demand.**  But  bank  notes  are  not  made  a  legal  tender  by  these 
adfli'. 

• 

Where  the  affidavit  is  made  by  the  plaintiff,  it  must  be  particularly 
sworn,  that  no  tender  or  oflfer  has  been  made,  as  required  by  the  acts ; 
and,  fai  the  King's  Bench,  an  affidavit  that  the  defendant  had  not 
tendered  the  said  sum,  or  any  part  thereof,  in  Bank  of  England  notes, 


•6  Darnf.  fc  East,  640.  and  tee  S  H.  '  NeAiU  ▼.  Pgm,  7  Darnf.  k,  Ea^,  376. 

Blae.  17.  Append.  Chap.  IX.  $  77.  in  notit,  SUmtrt  ▼.  SmUk,  1  Bus.  Sc  Pal.  132* 

^  37  Geo.  III.  c.  45.  §  9.  37  Geo.  III.  e,  in  noiit,  S.  P.  Ante,  204 . 
9(.  f  8. 38  6flO.  III.  c.  1.  §  8.  43  Gea  III.  •  4  Price,  307.  Ante,  J  93.  208. 

c.  18.  and  lee  the  aUtutea  61  Geo.  III.  c.  'See  sUt.  37  O-o.  fll.  c.  46.  }  2.  and  Uie 

127. 52  Gea  III.  e,  50.  53  Geo.  III.  c.  5.  other  statutes  referred  to  in  note  (bj. 
aad  54  Gea  IlL  c.  52.  for  preventing  bank  >  2  Boa.  &  Pul.  526.  And  aee  tde  stitote 

notes  from  being  received  for  leii  than  the  56  Geo.  III.  c.  68.  $  11.  by  which  gold  coin 

sam  specified  therein,  &c.  ii  dachured  to  be  the  only  legal  tender. 

*  Append.  Chap.  IX  §  1. 

P 


mo  O^  THB  AnU>AVlT 

vu  holden  iasoflfcieiit* ;  Lord  Kmnftm  obaenrngy  tb«t  (he  oowt  M 
bftter  abide  by  the  words  of  the  acts  of  parliameiit.  But  in  the 
CommoD  Pleas,  it  is  other¥rise ;  for  it  is  there  holden^  that  such  an 
mfida^it  excludes  the  possibility  of  a  tender  by  any  006  else :  and  if 
any  other  person  had  made  an  oflhr  for  the  defcndaaty  it  would  katc 
been  tantamouot  to  an  ofier  by  llim^  80  if  an  afiidatil  negatiie  t 
4ender  in  notes  of  the  governor  and  company  of  the  Bank  of  Ssg* 
land,  payable  on  demand,  it  is  auScienI ;  though  the  words  of  the 
statute  are  *^  expressed  to  be  payable  on  demand*/* 


In  an  affidavit  to  hold  to  bail  for  an  tnfe^roi  amn^  e«  g.  SOL  wd 
upwardi,  it  is  sufficient  to  negative  a  tender  of  tkM  9mid  mtm  is 
bank  notes ;  that  having  reference  to  the  specific  sum  sworn  tO| 
which  was  such  as  might  have  been  so  tendeped^ :  But  it  is  not  sof* 
irient  in  such  case,  to  negative  a  tender  of  the  Maid  mm  aad 
upwards.  And  in  an  affidavk  to  hold  to  bail  for  a  JraeHamiitwm^ 
m  pounds  shillings  and  pence,  it  is  not  enough  to  nstgative  a  tendsc 
of  the  BOtid  9um  in  bank  notes ;  for  non  comgiat  but  a  tender  in 
bank  notes  was  made  of  all  but  the  fractional  sum,  which  would  hate 
been  sufficient  within  the  statutes^  In  thb  oase,  therefore,  it  is 
usual  to  swear  that  no  tender  or  oflhr  has  been  made,  to  pay  the  said 
sum,  or  any  part  thereof'. 

If  the  affidavit  be  made  by  an  agent,  the  plaintiff  being  abroad, 
it  is  sufficient  to  negative  a  tender  of  the  debt  in  bank  notes,  '^  a$  the 
agent  beU^es^ ;''  and  in  an  action  brought  by  the  corporation  uf 
London,  for  use  and  occupation,  an  affidavit  swom  by  a  clerk  in  the 
chamberlain^s  office,  as  to  the  existence  of  the  debt,  and  that  no 
tender  of  it  had  been  made  in  bank  notes,  to  the  beet  of  hie  know- 
ledge and  belief,  was  held  sufficient'.  But  in  general,  where  the 
principal  resides  here,  it  is  not  sufficient  for  bis  agent  to  negative  a 


•  Per  Cur,  M.  42  Geo.  III.  K.  B.  HI.  K.  B. 

^  1  Bos.  Pul.  34<».  ff  An  affidavit  Uiat  iio  offer  had  bae»made 

«  2  Boi.  &  Pul.  48.  to  pay  the  torn  of  931.  Ss.  6d.  in  notes,  ac. 

<  2  East,  1.  or  ong  frottionai  pari  of  iko  mm  uf  80k  «a» 

•  3  Eait,  1 10.  boldeo  insufficient.  Ptr  Cwr.  M w  4^Oe0te  UL 
'1  East,  17.      So  an  affidavit,  in  such  K.  B. 

case,  negativing,  a  tender  oftheciffliy  omitting  ^  8  Durnf.  &  Eatt|  964* 

4md,  is  iasttfflcicot.     Per  Ocr.  M.  42  Geo.  f  1  Bait,  237. 
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tead€t  of  the  debt  in  bank  notes,  to  (he  best  of  his  knowled^  and 
beGef ;  but  such  tender  must  be  positiTely  negatived*.  In  the  Com- 
mon Pleas,  an  affidavit  to  hold  to  bail,  made  by  the  plain tiO'*8  asrent^ 
is  bad,  though  it  expressly  negative  a  tender  in  bank  notes** ;  unless 
it  appear  in  the  original  affidavit,  or  in  an  explanatory  one,  that  the 
agent  had  some  particular  reason  for  knowing  that  no  tender  had 
been  made*^ :  And  in  an  action  by  the  assignees  of  a  bankrupt,  it  is 
not  sufficient,  in  that  court,  for  the  bankrupt  to  negative  a  tender  in 
bank  notes^  But,  in  the  King^s  Bench,  an  ^affidavit  made  by  the 
agent  of  the  pldntilF,  expressly  negativing  a  tender  of  the  debt  in 
bank  notes,  to  his  principal  as  well  as  to  himself,  is  sufficient ;  though 
the  plaintiff  himself  be  not  therein  stated  to  reside  abroad^  And,  in 
the  Common  Pleas,  if  the  assignee  of  a  bond  positively  nes^ative  a 
tender  in  bank  notes,  it  is  unnecessary  for  the  obligee  to  join  in  such 
affidavit^ 

If  the  affidavit  be  made  by  one  of  several  parffier«%  or  a$9i^ee$^^ 
it  is  Sufficient  for  the  party  making  it  to  negative  a  tender  in  b  ink 
notes  to  himself  positively,  or  to  either  of  his  partners  or  co-assignees, 
to  the  best  of  his  knowledge  and  belief.  And  an  affidavit  to  hold  to 
ban,  made  by  an  adminiitrator  of  a  person  who  died  before  the 
passing  of  the  bank  acts,  need  not  negative  a  tender  in  bank  notes  to 
the  intestate'.  But  in  an  affidavit  to  hold  to  bail,  made  by  the  as- 
signeet  of  a  bankrupt,  it  is  not  sufficient  to  negative  a  tender  of  the 
debt  in  bank  notes  to  the  assignees ;  but  it  must  be  sworn  also,  thai 
no  such  tender  was  made  to  the  bankrupt,  before  his  bankruptcy'^ : 
In  this  case  therefore,  it  is  usual  for  the  bankrupt  and  one  of  his 
assignees  to  join  in  the  affidavit,  the  former  negativing  a  tender 
before,  and  the  latter  after  the  bankruptcy. 


•  8  Dnrnf.  &  Eait,  520.  8  Ea»t,  94»  S.  P.  ^  3  Bos.  k  Pal.  6.  And  Muoke,  J.  added, 
^  8  Bos.  &  Pill  339.  389.  that  he  thought  it  Qonecesflary  in  any  ca^e, 
«  M.  390.  4S0.  590.  for  perionf  suing  as  atfministratort,  to  nef  a* 
^  3  Bon.  di  Pinl.  819;  tivn  a  tender  to  their  intestate. 

•  atkMox  T.  Ahenrxmkift  fl«  41  Geo.  Hi.  ^  8  Dnrnf  k.  Cast,  465.    This  eaMf  #al 
K.  B.  1  East,  415.  determined  before  the  statute  43  Ofo.  Ill- 

'7TaQnt.  875.  1  Moore» 84. S. C.  c  18.  §8;   since  which  it  is  snffi  ient,  in 

ff  2  Boa.  k  Pnl.  390.  an  aoClon  by  the  aasi|mee«  of  a  banlcr^ipt, 

^  8  Doraf.  k  East,  418.  580.  8  SOi.  Is  t0  svtfar  generally,  that  ntf  t«nder  hn»  btta 

Pnl.  590.  ouda  of thMfttbtla bank  vom.  ftmat,  4/95. 
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Tbe  affidavit,  however,  Deed,  not  now  be  very  particular^  in  iiega- 
tiving  a  tender  in  bank  notes ;  for  by  the  statute  43  Geo.  Ill  c.  18. 
§  2.  it  is  enacted,  that  *^  in  case  of  any  application  to  any  of  hb 
'*  mv^eaty^B  courts,  in  WestminMter  hcM,  by  any  person  who  has 
^*  been  or  shall  be  held  to  special  bail,  under  or  by  virtue  of  loy 
^^  process  out  of  such  court,  to  be  discharged  upon  common  bail,  by 
^'  reason  of  any  defect  in  such  part  of  the  affidavit  on  which  he  is  so 
**  held  to  bail,  as  negatives  or  is  intended  to  negative  any  offer  having 
^<  been  made  to  pay  the  sum  in  such  affidavit  mentioned,  in  notes  of 
«  the  governor  and  company  of  the  bank  of  EngUmd^  the  persoo  or 
**  persons  making  such  application  so  to  be  discharged,  shall  not  be 
'*  intitled  to  such  discharge,  unless  he,  she,  or  they  shall  at  the  same 
''  time  make  proof,  by  affidavit,  that  the  whole  sum  of  moneys  for 
'*  which  he,  she  or  they  has  or  have  been  so  held  to  bail,  had  been  or 
^  was,  before  such  holding  to  bail,  oflfered  to  be  paid,  either  wholly  in 
*'  such  notes,  or  partly  in  such  notes  and  partly  in  lawful  money  of 
*<  this  kingdom.'*    This  statute,  however,  was  not  intended  to  remedy 
the  total  omission  of  a  clause  ip  the  affidavit,  negativing  a  tender  in 
bank  notes,  but  merely  to  cure  formal  6lip8\ 

It  should  also  be  observed,  that  there  is  a  proviso  in  the  statute  38 
Geo.  III.  Q.  1^.  that  **  if  an  affidavit  shall  be  made,  upon  which  any 
^'  person  might  have  been  held  to   special  bail,  upon  any  process 
^*  issuing  out  of  any  court,  and  it  shall  be  likewise  sworn  in  such 
*'  affidavit,  that  such  offer  of  payment  has  been  made  as  therein  men- 
^'  tinned,  so  that  the  person  who  might  have  been  arrested  and  held 
^  .to  special  bail  upon  such  process,  if  that  act  had  not  been  made, 
^  cannot,  by  reason  of  such  offer,  and  of  the  provisions  in  that  act 
**  contained,  be  so  arrested  and  held  to  special  bail,  it  shall  be  lawful 
^  for  the  court  out  of  which  such  process  shall  issue,  or  for  any 
^  judge  of  such  court,  in  a  summary  way,  to  order  the  defendant  in 
^*  'Ae  action  In  which  such  process  shall  issue,  and  who  might  have 
«  been  so  held  to  special  bail  as  aforesaid,  if  that  act  had  not  been 
**  made,  to  cause  notes  of  the  said  governor  and  company,  expressed 
^*  to  be  payable  on  demand,  to  the  amount  of  the  sum  of  money  for 
^<  which  such  person  might  have  been  so   held  to  special  hid,  if 


»  mod  T.  JMim,  M.  45  Om.  III.  K.3. .    59, 6a  161.  foj, 
a  Smith  R.  156.S,  a  sad  MB  1  Bet.  Ic  Pol  ,       ^  f  S» 
att.  1  XmsI.  405, 1  .Chit.:Rfp»  .58,  fmj\ 
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*<  that  act  bad  not  been  made,  to  be  deposited,  in  isttch  manner  ar 
*^  sadi  court  or  such  judge  shall  diieot,  to  answer  the  demands  of  the* 
*^  l^aiotifr,  or  plaintifl^  in*such  action ;  and  if  audi  deposit  shall  not 
^  be  made  within  the  time  limited  by  such  order,  after  aucb  notice* 
^  thereof  as  shall  thereby  be  directed  to  be  given,  it  shall  be  lavrfnl, 
*'  upon  aifidavit  duly  made  and  filed  that  such  deposit  has  not  been 
"  made  according  to  such  order,  to  arrest  such  defendant,  and  hold 
^  him  or  her  to  special  bail,  in  such  and  the  same  manner  ias  if  tha4 
*^  act  had  not  been  made.** 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to  hold  to  bail  shoufd* 
be  iingle ;  and  therefore  if  it  contain  two  or  more  diflferent  causes  of 
complaint,  that  cannot  be  joioed  in  the  same  action,  either  at  the 
salt  of  one  or  several  plaintifis*,  or  against  one^  or  several^  defendai)ts^ 
it  is  irregular,  and  the  courts  on  motion  will  set  aside  the  proceedings. 

If  there  be  no  affidavit,  or  if  the  affidavit  be  defective^ ^  or  not  duly 
jUech,  or  if  the  sum  sworn  to  be  not  indoned  on  the  writ^,  the  court 
will  discharge  the  defendant  upon  common  bail.  But  if  the  affidavit 
be  merely  informal,  the  defendant  cannot  object  to  it,  after  he  ha? 
voUntarUy  given  a  bail-bond^,  put  in^  or  perfected*  bail  above,  taken 
the  declaration  out  of  the  office^,  pleaded  to  the  action',  or  let  judg* 
ment  go  by  default".  And  it  is  a  rule  in  the  King's  Bench,  that  the 
court  will  not  go  out  of  the  affidavit,  or  prejudge  the  cause,  by  enter- 
ing into  the  merits  upon  which  it  is  founded".  The  plaintiff  therefore, 
in  that  court,  must  stand  or  fall  by  his  affidavit ;  it  being  the  constant 
and  uniform  practice  of  the  court,  in  cases  of  arrest,  not  to  receive  a 


*  6  Dvrnf.  ic  Eait,  G8S. 
k  6  Bur.  S690. 

•  Deng.  SI 7.  Fry  ▼.  Mmfgomerj^  and  oikert, 
M.  26  Geo.  I IL  K.  B.  4  Durnf.  &  £a»t,  377. 
695.  5  Dorn£  and  £att,  254.  792.  4  East, 
509.  1  Maale  k,  Sel.  55.  Barnes,  70.  1 
Bos.  &  PqL  49.  2  New  Rep.  C.  P..  82,  1 
Marsh.  274b 

*  7  Damt  Ic  East,  375. 

•  Hmsitif  V.  Buk^nUU^  cited  in  2  Wils.  225. 

(2Wila.«9. 

f  7  Dorof.  Js  East,  375. 

k  1  £ait,330.  1  Mania  k  Sel.  230.    la 


the  latter  case,  Mr.  Joatioe  BayUy  observed, 
that  th«i«  was  not  any  instance,  in  which 
tho  party,  after  patting  in  bail  aboTe,  had 
been  permitted  to  take  advantage  of  a  de« 
fact  in  the  affidavit  to  bold  to  bail.  See 
also  6  Taont.  165.  C.  P.  oecovvf. 

>  1  East,  81.  h  Bos.  k  Pol.  132.  S.  P« 
^  7  Damf.  k  East,  451. 

>  1<L  376.  ta  noiiii  and  see  1  East,  77. 
»8.Damf.  k  East,  77.  1  East,  19.  m 

ttolif.  S.  C. 

A  1  Salk.  100.  but  aaa  Porrest,  153..  3^ 
Saaty  169. 


S14 


OF  THS  AFFIDAVIT,  &C. 


Ma^pflemental  m  explcmatonf  affidayit  on  ihe  part  of  tfie  plaiiitif, 
nor  a  coiMitor  or  contradictory  one  on  the  part  of  the  defendant^ 
Even  an  affidaTit  of  the  plaintiff 'a  coofeaaioB,  that  the  defendant  owet 
bim  nothings  will  not  be  received^  Tbia  practice  however  mast  be 
underatood  with  reference  to  the  merita  of  the  oaoae ;  it  being  com- 
petent to  the  defendant  to  ahew  by  a  couMfer  afBdavit,  that  be  wis 
privileged  from  arreat,  or  had  been  before  holden  to  bail  in  thit 
country,  for  the  aame  cauae  of  actions 

In  the  Common  Fleaa,  where  the  affidavit  to  hold  to  bail  is  de- 
fective,  by  reaaon  of  the  omiasion  of  some  circumstance  necessary  to 
complete  it,  aa  where  it  ia  not  sworn,  in  an  affidavit  made  by  an 
executor,  that  he  believes  the  debt  to  be  due'',  or  that  the  defendant 
acknowledged  an  aiccount  stated",  &c.  the  court  will  permit  the  defi- 
eieflcy  to  be  supplied  by  a  9uppletnent(d  affidavit     And  so  where  the 
natter  of  bail  is  discretionary,  as  in  an  action  for  a  malicious  prose- 
cution', &c.  the  court,  in  determining  whether  an  order  shall  be 
granted  for  special  bail,  will  permit  a  contrcuUctory  affidavit  to  be 
read  on  the  part  of  the  defendant.     But  where  the  affidavit  is  a  mere 
nullity,  aa  being  made  by  a  person  convicted  of  felony*,  or  does  not 
contain  any  positive  oath*',  or  cause  of  action*,  the  court  will  not  re- 
ceive a  supplemental  affidavit ;    nor  will  they  try  the  merits  of  the 
cause  on  a  contradictory  one,  except  in  cases  where  the  matter  of  bail 
18  discretionary^.    In  the  Exchequer,  if  there  is  probable  ground  to 
suspect  that  the  aecurities  upon  which  the  defendant  is  held  to  bail  are 
illegal,  the  court,  it  is  said,  will  discharge  him  upon  filing  common  bail^ 

An  affidavit  to  hold  to  bail  continues  in  force  for  a  year ;  during 
which  period  the  defendant  may  be  arrested,  on  the  first  or  any  sub- 


•  a  Sir.  115V.  1  Will.  935.  Say.  lUp. 
59.  8.  C.  a  Wils.  Sa5.  1  Blae.  Rep.  199, 
1  Bor.  655.  4  Bor.  SOlV.  Doug.  450.  467. 
Jmtfmi  ▼.  Nuwif  E.  S6  Geo.  HI.  K.  B. 
1  Durnf.  k  Eatt^  716.  5  Dor  of.  <e  East, 
559,  3.  S^r^  ▼.  Yowtgt  H.  95  Oea  III. 
X.  B.  a  Maole  Bl  Sel.  563.  1  Taoot.  408. 
1  Moore,  US.  S.  C  bat  tee  9  Blae.  Rep. 
ISd.  lH.Rlae.9ei.  C.  P. 

k  S  Wile.  935.  end  fee  Formt,  155. 

•  9  Eaet,  453. 

4  9  Blaa  Rpp.  999. 

•  Baraes»  100.  and  lee  li  87.  1  ■.  Blae. 


1^48.  1  Boi.  it  Pol.  36.  998.  9  Boi.  le  PnL 
110.998. 

'  Cas.  Pr.  C.  P.  149.  Pr.  Reg.  66*  Barnes, 
76.  S.  C.  and  ice  Pr.  Reg,  63.  Baniei,  61. 
S.  C.  JM.  79.  87. 

f  Pr.  Reg.  49.  Bamei,  79.  8.  C.  1  CbH. 
Rep.  167. 

k  9  Will.  994. 

*  1  H.  Blac.  10.  7  Tannt.  405.  1  Moore, 
1I0.S.  C. 

k  Bamet,  61.  Pr.  Reg.  63.  A.  C  Barnes, 
109.  7  taunt.  935. 

I  Forreil,  153* 
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MqiKDt  pnons  med  Mt  tberaon*.  But  m  affidaTit  made-  more  thai^ 
a  year  before  the  suing  out  of  the  WHl>  is  not  snfScient  to  authorise  ail 
arrest,  in  the  King's  Bench ;  for  the  act  requires  an  oath  of  a  subsisting 
d^bt)  at  the  tine  of  suing  out  tlie  prooess  ;  and  after  a  year,  it  will  be 
presQOied  that  the  debt  has  been  paid,  if  nothing  appear  to  the 
cootraryK  It  is  therefore  necessary  that  a  fresh  afBdaTit  should  be* 
made,  before  a  writ  is  sued  out,  when  more  than  a  year  has  elapsed) 
sbbe  the  naklog  of  the  former  affidavit. 


Having  thus  shewn  for  what  cause  of  action,  and  upon  what  affi» 
daTit,  the  defendant  may  be  arrested,  and  held  to  special  bail,  I  shall 
Dext  consider  the  privilege  from  arrest ;  which  is  personal,  iempo' 
rory,  or  Ioca^. 

Where  the  defendant  is  not  subject  to  a  capias,  he  cannot  of 

course  be  arrested  and  held  to  special  bail.    Thus,  in  the  first  place, 

not  to  mention  the  King  and  Queen,  and  members  of  the  royal 

family^,  it  is  holden,  that  the  servants  in  ordinary  of  the  king  or 

queen  regent,  though  subject  to  a  capias,  ought  not  to  be  arrested,. 

even  upon  process  of  execution%  without  notice  first  given  to,  and 

leave  obtained  from  the  lord  chamberlain  of  his  majesty's  household^ 

And  a  servant  of  this  nature  is  not  liable  to  be  arrested,  although  the 

debt  be  contracted  in  the  course  of  trader  which  he  publicly  carries- 

on'.    But  the  servants  of  the  queen  consort  or  dowager  have  no 

such  priTilege^.    And  it  has  been  doubted,  whether  a  gentleman  of 

the  king's  privy  chamber  be  privileged  from  arrest^    The  king  hatb 

moreover  a  special  prerogative,  (which  indeed  is  very  seldom  ex* 

erted,)  that  he  may,  by  his  writ  0/  protection,  privilege  a  defendant 

from  all  personal,  and  many  real  suits,  for  one  year  at  a  time,  and  no 

longer,  in  respect  of  his  being  engaged  in  his  service  out  of  the 

realm.     And  the  king  also,  by  the  common  law,  might  take  his 


*  A»ii,  175.  198.  •  5  Domf.  &  EmV686. 

^  2  Str.  1870.  PiUhet  r.  Davy  andolfuTS,  H.  '  T.  Raym.  159.  S  Keb.  3.  485^ 

U  G«o.  III.  Stewvi  ▼.  Fr$eman^  E.  47  Geo.  s  8  Taunt.  167. 

liL  K.  B.  bot  see  1  Boa.  dc  Pul.  176.  C.  P.  ^  1  Keb.  848.  877. 

«  8  SftHu  tit  PHoSegi.  <  8  Barn.  &  Aid.  834. 

*2hui.50. 
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debtor  into  his  protection,  so  that  no  one  migh(  sue  or  arrest  him^ 
till  the  kin^^s  debt  were  paid  :  but  by  the  statute  25  Edw.  III.  stat« 
5.  c.  JO.  not witbstandinff  such  protection,  another  creditor  may  pro* 
ceed  to  judgement  against  him,  with  a  stay  of  eifecution  till  the  king^s 
debt  be' paid  ;  unless  such  creditor  will  undertake  for  the  king's  debt, 
and  then  he  shall  haye  execution  for  both*. 

•  «         > 

By  the  law  of  nations,  as  declared  by  the  statute  7  Ann.  c.  12. 
Amba99adors,  and  other  public  ministert^f  are  privileged  from 
arrest ;  as  are  also  their  domestic  servants ;  it  being  enacted  by  the 
above  statute,  that  '*  all  writs  and  process  against  the  persoD  or 
**  goods  of  an  ambcusadorf  or  other  public  minigter  of  a  foreign 
^*  prince  or  state,  or  the  domestic  servant  of  such  ambassador  or 
public  minister,  shall  be  utterly  null  and  void,  to  all  intents  and 
purposes  whatsoever."  But  a  consul  is  not  considered  as  a  public 
minister,  nor  consequently  privileged  from  arrest^.  And  it  has  been 
adjudged^,  that  a  defendant  claimmg  the  benefit  of  this  act,  as  do- 
mestic servant  to  a  public  minister,  must  be  really  and  bond  fide  his 
servant,  at  the  time  of  the  arrest^;  and  must  clearly  shew  by  af- 
fidavit,  the  general  nature  of  bis  service,  the  actual  perfbrmapce  of 
it,  and  that  he  was  not  a  trader  or  object  of  the  bankrupt  laws'^: 
For,  by  the  laws  of  nations,  a  public  minister  cannot  protect  a  person 
who  18  npt  bond  fide  his  servaut.  It  is  «Uie  law  that  gives  the  pro- 
tection ;  and  though  the  process  of  the  law  shall  not  take  a  bond 
fide  servant  out  of  the  service  of  a  public  minister,  yet,  on  the  other 
hand,  a  public  minister  shell  not  take  a  person,  who  is  not  bond  ^de 
his  servant,  out  of  the  custody  of  the  law,  or  screen  him  from  the 
payment  of  his  just  debts'. 

This  privilege,  however,  has  been  long  settled  to  extend  to  the 
servants  of  a  public  minister,  being  natives  of  the  country  where  he 


•  3  BUc  Cora.  989, 90.  800.  S.  C.  1  Wils.  SO.  78.  1  BUc.  Rep.  48. 

^  Cos.  WHp.  Talb.  381.  4  Bur.  9016.  1  Bur.  401.  3  Bar.  1478.  1  BUc.  Rep.  47|. 

«  3  Maale  fc  Bel.  $84.  and  s^e  C»b,  timp,  S.  C.  3  Bar.  1676.  1731.  3  Will.  33.   and 

Talb.  ftSl.  3  Bur.  1481.  $.  C  cited.  Com.  see  3  Campb.  47. 

Dig.  tit.  Ambatsadan^  B.  1  TaonU  106.  9  •Flint  ▼•  De  Ijtifmi,  M.  42  Geo.   UU 

Ea»ty  447.  by  which  it  appears  that  this  K.  B. 

potBt  «as  formerly  coaiidered  a9  doobtfuL  '  See  the  statute^  §  5. 

4  2  Sir.  "idl.  2  Id.  Raym.  1584.  Fitxglb.  f  4  Bar.  8016, 17. 
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Rsides,  M  well  as  to  hn  foreign  serruits*;  and  not  only  to  serrants 
lyin^  in  bis  liouse,  for  many  houses  are  not  large  enough  to  contain 
and  lortp^  all  the  servants  of  some  pnbKc  ministers,  but  also  to  real 
tod  actual  servants  lying  out  of  his  house^ :  Nor  is  it  necessary,  to 
entitle  tbem  to  the  privilege,  that  their  names  should  have  been  re- 
giiit(*red  in  tbe  secretary  of  state's  office,  and  transmitted  to  the 
8beriflr*8  office*;  thougb,  unless*  they  have  been  so  registered  and 
transmitted,  the  sheriff  or  his  officers  cannot  be  proceeded  against 
tot  arresting  them^.  And  it  is  not  to  be  expected,  that  every  parti« 
cular  act*  of  service  sbould  be  specified :  'Tis  enough  if  an  actual 
Inmd  Jide  service  be  proved :  And  if  such  a  service  be  sufficiently 
made  out  by  affidavit,  the  court  will  not,  upon  bare  suspicion,  suppose 
it  to  have  been  merely  colourable  and  collusive*. 

By  the  common  law,  Peer9  of  the  realm  of  Englarndf^  and  Peer- 
e«te«9  whether  by  birth  or  marriage*,  are  constantly  privileged  from 
arrest  in  civil  suits,  on  account  of  their  dignity,  atid  because  they  are 
supposed  to  have  sufficient  property,  by  which  they  may  be  com- 
pelled to  appear :  Which  privilege  is  extended,  by  the  act  of  union 
with  Scotland^  to  Scotch  peers  and  peeresses ;  .and  by  the  act  of 
union  with  IrelantP^  to  Irish  peers  and  peeresses.  And  they  are 
not  liable  to  be  atiachedy  for  the  non-payment  of  money,  pursuant 
to  an  order  of  nisi  prius,  which  has  been  made  a  rule  of  courts 
But  this  privilege  will  not  exempt  them  from  attachments,  for  not 
obeying  the  process  of  the  courts' ;  nor  does  it  extend  to  peeresses 
by  marriage,  if  they  afterwards  intermarry  with  commoners^.  And 
tboogh  the  servas^s  of  peers,  necessarily  employed  about  their  per- 
sons and  estates,  could  not  formerly  have  been  arrested*,  yet  this  pri- 


•3  Bur.  1676.  2  Sir.  990. 

*  9  Str.  797.  3  Wib.  35.  '  39  fc  40  Geo.  III.  c  67.  art.  4.  but  lee 

«  4  Bar.  2017.  3  Durof.  fc  Cast,  79.  1  Moofe,  410. 

<  See  tbe  itatote,  §  5.  1  Wils.  20.  and  a  k  Ld.  Faiklmd*t  case,  £.  36  Geo.  III.  K. 

late -Older.  B.  7  Durof.  &  Bait,  171. 

•4  Bar.  1481.  '  1  Wilt.  332.    Say.  Rep.  50.  S.  C.    1 

'  6  Co.  52.  9  Co.  49.  a.  68.  a.  Hob.  61.  Bar.  631. 

Sty.  1le|i.222.  2SaIk.512.  2  H.  Blac.  272.  »Co.  Lit  16.  2  Inst  50.  4  Co.  IIS- 

3  BMt,  127.  Dyer,  79. 

t  6  Co.  52.  Stj.  Rep.  252.  1  Vent  298.  ■  Onb  Dam.  Proe,  28  Jwai,  1715.  1  Mod* 

S  Chan.  Cai.  224.  146.  2  8tr.  1065.  1  Wilt.  278. 

^  5  Ana.  c  8t  art  23.  and  «ee  Fort  165* 
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vilege  seems  to  have  been  taken  away  by  the  Statute  10  Geo.  III.  c; 
M*.  Where  a  copiat  issues  against  a  peer,  the  court  will  set  sside 
the  proceedings  for  irregularity^ :  But  it  seems^  that  the  slieriff  ii  sot 
a  trespasser  for  execuling  it^. 

By  the  law  and  custom  of  parliament,  Memb€r9  of  ike  Bon$i  of 
Commoml^  are  privileged  from  arrest,  not  only  during  the  sctuil 
sitting  of  parliament,  but  for  a  conirenient  time^  suflhsitot  to  eotbk 
them  to  come  from,  and  return  to  any  part  of  thekingdom^  bsfors 
the  first  meeting,  and  after  the  final  dissolution  of  it ;  and  also  for 
fortif  days*  after  every  prorogation,  and  before  the  next  appoint^ 
meeting ;  which  is  now  in  effect  as  long  as  the  partiament  exists,  it 
being  seldom  prorogued  for  more  than  fourscore  days  at  a  time'.  And 
the  courts  will  not  grant  an  attachment  against  a  member  of  the 
bouse  of  commons,  for  non.-payment  of  money  pursuant  to  an 
award*. 

Members  of  Cbftvocafion  are  allowed,  by  statute^  the  same  pri« 
vilege  from  arrest  in  coming,  tarrying,  and  returning,  as  members  of 
the  bouse  of  comn^ons.  And  members  of  carporatUnu  tMggregai^^ 
and  humdrednrs^f  not  being  liable  to  a  coptas,  cannot  be  arrested  for 
any  thing  done  in  their  corporate  capacity,  or  on  the  statutes  of  has 
and  cry,  &c. 

Attomies  and  other  Officers^  on  account  of  the  supposed  neoestity 
of  their  attendance,  in  order  to  transact  the  business  of  the  courts,  ait 
generally  speaking,  privileged  from  arrest^  But  the  sheriff  omoot 
take  notice  of  their  privilege"* :  nor  is  he  bound  to  discharge  them, 
even  upon  producing  their  writs  of  privilege,  except  where  the  srrest 
was  by  process  issuing  out  of  an  inferior  court,  in 'which  case  their 
writs  of  privilege  ought  to  be  allowed  ttit faitfer".  If  an  attorney  or 
other  officer  of  the  King's  Bench  be  arrested,  by  process  issuing  out  of 


•  5  Duraf.  &  East,  6S7.  1  Chit.  XUp.  83.  v  7  Durnf.  Se  East,  US. 

^4  Taunt.  668.  Ante,  136.  >>  8  Heo.  VI.  c.  1.  1  Eq.  Cas.  Abr.  349. 

«  Doug.  671.  i  Bro.  Abr.  tit  Corporaiion^  43. 

*  Stat.  10  Geo.  III.  c.  50.  8  Str.    985.  ^SKeb.  136,7. 

Fort.  159.  Com.  R«p.  444.  S.  C.  i  1  Mod.  10.  bot  vidir  aale,  73,  4. 

«8  Uv.  72.  1  Chan.  Gas.  221.  S.  C.  but  «Co.  Lit  131.  1  Salk.  1.  aad  seeDoof. 
see  1  Sid.  29.                                                     671-4  Taunt.  631. 

'  1  Blac.  Com.  165.  •  Cas.  ^r.  C  ^.  9. 8  BUc  Rip,  1087. 
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(ke  Mime  court,  be  may  *mo¥e  to  be  discbiMrged  oa  eommoa  bftU\ 
But  an  attoroey  or  officer  of  a  different  court  was  formerly  obliged 
to  find  special  bail,  and  plead  his  privilege  in  abatement^.  This  dis- 
tioctioD  however  seems  to  be  now  abolished  :  and  in  a  late  case,  the 
oottit  of  King^s  Bench  stayed  the  proceedings,  in  an  action  brought 
io  tbftt  court  against  an  attorney  of  the  Common  Pleas,  who  gave 
Mtioe  of  his  privilege,  but  n^Iected  to  plead  it,  after  the  plaintiff  had 
M^oed  judgment  for  want  of  a  plea^.  So  where  an  attorney  of  the 
Cofflmoo  Pleas  was  arrested,  on  an  attachment  of  privilege,  at  the 
suit  of  an  attorney  of  the  King's  Bench,  the  latter  court  ordered  the 
yi-bond  to  be  delivered  up  to  be  cancelled,  on  his  altering  a 
aNomon  appearance^.  But  where  an  attorney,  having  been  arrested 
in  the  beginning  of  Jamuury^  put  in  bsil  above^  and  did  not  apply  to 
tke  court  for  his  discharge  until  the  3d  of  February ^  the  court  held 
the  applies  tion  to  be  too  lato*. 

« 

All  other  persons,  being  subject  to  a  capiae,  were  formerly  liable 
to  be  arrested.  And  indeed,  before  the  statute  12  Geo.  I.  c.  29.  where 
t  capias  was  used,  there  was  no  other  way  of  bringing  them  into 
caart.  But  exeeuiora  and  adminuiraior$  are  privileged  from  arrest, 
where  they  merely  act  en  outer  droits  and  have  duly  administered  the 
c(&ct8  of  the  deceased^ :  though  where  an  executor  or  administrator 
hath  personally  promised  to  pay  a  debt  or  legacy*,  he  may  be  arnfsted 
on  such  promise.  So  he  may  be  arrested  in  an  action  of  debt  on 
jodgment,  suggesting  a  devastavit^ ;  if  it  iq>pear  by  affidavit,  or  the 
sheriff's  return*,  that  he  has  watted  the  effects  of  his  testator  or 
intestate. 

Id  an  action  against  Husband  and  Wife,  the  husband  alone  is 
liable  to  be  arrested  ;  and  shall  not  be  discharged,  until  he  have  put 
b  bail  for  himself  and  his  wife^.    If  the  wife  be  arrested  by  mesne 


» 1  Mod.  10.  3  Sdk.  544. 1  Will.  S98.  C.  P.  Gilb.  C  P.  37. 

*3  Salk.  544.  9  Str.  864.  2  Ld.  Raym.  f  1  Durnf.  k  Eait,  716. 

15CT.  &  C.  1  Will.  306.  Ik  1  Sid.  63.  1  Ler  39.  Cartb.  S64.  ]  Mod. 

*  Gmgmmo,  TWdkfvy.one,  lee.  H.  54  Geo.  16.  J  Salk.  9S.  HighnMve  on  Bad,  10. 
Ul.  K.  B.  ^  Comb.  906.  393. 

<  Afdbv.  Ijgmttf  T.  56  Goo.  IIL  K.  B.  ^1  Vont.  49.  1  Mod.  8.  S.  C.  6  Mod.  17. 

*  1  Obit  Rep.  188.  86.  R.  E.  5  Ooa  II.  1.  (b.J  K.  B.  1  Bam.  U 
'  YelT.  53.  BrowoL  993.  3  Boltt  316.  Aid.  165.  bat  see  1  H.  Blac  935. 

B.M.  15  Car.  II.  K.  B.  R.  M.  1654.  §  12. 
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process,  she  shall  be  discharged  on  common  bail ;  and  that,  whether 
she  be  arrested  singly%  or  jointly  with  her  husband^:    And  it  is  now 
the  practice  to  discbarge  the  wife,  when  taken  in  execution,  as  wd' 
as  on  mesne  process ;  though  formerly,  when  the  wife  was  takea  in 
execution,  she  was  not  entitled  to  be  discharged,  unless  it  appeared 
that  there  was  fraud  and  collusion  between  the  plaintiflT  and  her 
husband,  to  keep  her  in  prison^ :  But  where  a  woman^  who  had  giTen 
a  warrant  of  attorney,  married  during  the  term,  and  was  afterwardi 
taken  in  execution,  o.n  a  judgment  signed  as  of  that  term,  and  tbere^ 
fore  having  relation  to  the  first  day  of  the  term,  it  was  holden,  that 
she   could  not  be  relieved^.    In    an   action   against  a  feme  covert 
only,  the  court,  upon  her  own  affidavit  of  the  marriage,  and  that  her 
husband  is  alive,  will  discbarge  her  out  of  custody^  or,  if  she  has 
given  a  bail-bond,  will  order  it  to  be  delivered  up  to  be  cancelled,  on 
filing  common  bail,  or  entering  a  common  appearance* ;  unless  she 
has  deceived  the  plaintiflT,  by  representing  herself  to  be  a  feme  sole^. 
And  common  bail  was  ordered,  in  a  case  where  the  plaintiflT,  at  the 
time  of  giving  credit  to  the  defendant,  knew  that  she  was  a  married 
woman,  though  living  apart  from  her  husband,  with  a  separate  main- 
tenance*.    It  is  not  necessary  however,  in  order  to  entitle  a  feme- 
covert  to  her  discharge,  that  her  coverture  should  be  known  to  the 
plaintiff;  nor  is  it  sufficient  to  prevent  it,  that  she  appeared  and  acted 
as  a  feme  sole,  and  obtained  credit  in  that  character**.'    And  where  do 
fraud  was  intended,  the  court  of  King's  Bench  discharged  her  oo 
common  bail;  though  at  the  time  of  the  credit  given  her  by  the 
plaintiff,  she  informed  him  by  mistake  that  her  husband  was  dead'. 
If  a  plaintiff  knowingly  arrest  a  married  woman,  the  court  of  Common 
Pleas  will  make  him  pay  the  costs  of  the  motion  for  her  discharge^. 


»  Cro.  Jac,  445.  Pr.  Reg,  65,  6. 1  Barn,  k 
Aid.  165. 

k  1  Ley.  S16.  1  Salk.  115.  6  Mod.  17. 
9  Str.  1279.  1  Durnf.  flc  Eatt,  486.  K.  B. 
Barnes,  96.  3  WiU.  194.  9  Blac.  Rap. 
790,  S.  C.  C.  P.  bnt  see  1  Taunt.  254. 
where  it  was  bolden,  by  the  coort  of  Coimnon 
Pleas,  that  the  wife  is  not  entitled  to  be 
discharged  out  of  custody  on  mesne  pro- 
oessj  if  arretted  with  her  hniband.  Sed 
quart, 

«  9  Str.  4167.  1937.  1  Wilf.  149.  K.  B. 


Barnes,  903.  3  WiU.  194.  9  Bla&  Rep.  790. 
S.  C.  C.  P.  but  see  4  East,  521. 

'  Ar  Bay/<y,  J.  in  Triggt  v.  Triggt,  Trio. 
Vac.  1815.  Man.  Escheq.  67»  S. 

•  9  H.  Blac.  17.  3  Taunt.  307. 

f  6  Mod.  105.  7  Mod.  10.  6  Dornf.  fc. 
East,  451.  1  New  Rep.  C.  P.  54. 
V  7  East,  589.  3  Taunt  307. 
>>  1  New  Rep.  C,  P.  54. 

*  1  East,  16. 

k  3  TaoQt.  307. 
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Bit  ihat  coart  refused  to  discharge  a  defendant  on  the  ground  of 
eoTertore,  she  being  a  foreigner^  and  her  husband  abroad  ;  though 
sbeiras  not  separated  firom  him  by  deed,  had  no  separate  maintenance, 
nor  had  oyer  represented  herself  as  a  single  woman*.  And  if  the  fact 
of  the  coverture  be  doubtful,  or  she  has  obtained  credit  by  imposing 
herself  on  the  pUintiff  as  a  feme  sole,  she  must  find  special  bail,  and 
plead  ber  coYerture,  or  brmg  a  writ  of  erroH*.  Where  a  married 
woman  had  been  arrested  as  acceptor  of  a  bill  of  Exchange,  at  the  suit 
of  an  Mufortee,  the  court  of  Common  Pleas  would  not  order  the 
bail  bond  io  be  cancelled,  on  an  affidavit  that  the  droirer,  when  he 
drew  the  bill,  knew  the  defendant  to  be  a  married  woman*^.  And  so 
where  a  woman  was  arrested  as  dramer  of  a  bill,  at  the  suit  of  an 
tiuibr«ee,  that  court  refused  to  discharge  her,  on  the  affidavit  of  a  third 
person^  that  she  was  married^ 

The  Pariies  to  a  suit,  and  their  Attamie$  and  Witnesietf  are  for 
the  sake  of  public  justice,  protected  from  arrest,  in  coming  to,  attending 
upon,  and  returning  from  the  courts  ;  or,  as  it  is  usually  termed, 
eiNuIo,  morandoj  et  redeyndo\  And  this  protection  extends  to 
perBoos  attending  the  insolvent  debtors'  court^;  or  who  come  from 
abroad  to  give  evidence,  without  a  iubpcena^.  Nor  have  the  courts 
been  nice  in  scanning  this  privilege  ;  but  have  given  it  a  large  and 
liberal  construction.  Thus  a  plaintiff,  who  was  attending  from  day  to 
day  ^at  the  sittings,  in  expectation  of  his  cause  being  tried,  was  held 
to  be  privileged  from  arrest,  whilst  waiting  for  that  purpose  at  a 
ooAe  house  m  the  vicinity  of  the  court,  before  the  actual  day  of  trial*'. 
Aad  where  the  defendant  was  attending  his  cause  at  the  sittings,  and 
though  it  was  put  cSP  early  in  the  day,  stayed  in  court  till  five  in  the 
afiemooii,  and  then  went  with  his  attorney  and  witnesses  to  dine  at  a 
terem,  where  he  was  arrested  daring  dinner ;  the  court  held,  that  such 


•«New  B«p.  C.  P.  380.  March  y.Copelli,  ^  7  Taunt.  55.  2  Marsh.  385.  S.  C. 

B.39G«OlIII.1  EaaH,in.faJ.semb.eontre.  «2  Rol.  Abr.  2T2.  2  Lil.  P.  R.  369.    1 

bot  this  was  said  by  Healk,  J.  to  be  a  Tery  Mod.  66.  S.  C.  1  Vent  1 1.  Oiib.  C.  P.  207, 

loots  note.  2  Nev  Rep.  C  P.  381.  and  see  &c.  Baroes,  27.  378.   Peake's  Evid.  193. 


SSalL  646.  a  Bsp.  Rep.  554.  I  Bn.  dt  1  Campb.  229. 

FiL  357.  f  6  Taunt  356.  2  Marsh.  57.  S.  C. 

^  Wiltam  p.  CampbeU,  iSl.  29  Geo.  III.  K.  €  Walpok  v.  AUxmder,  H.  22  Geo.  III. 

B.  2  Slac.  Rep.  903.  3  Bos.  &  PnU  220,  K.  B. 
5  Duref.  h  Baal^  194.  1  East,  1€.  H  It  £ait»4d9. 

'SManlb40.  7Taant55. 
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a  necessary  tcfireshineBt  as  tfats  ought  not  to  be  looked  upon  t«  t  de- 
▼iflOioB,  so  as  to  cancel  the  defendant's  priTilege  redeundo^.    So 
where  a.  witness,  baying  attended  a  trial  at  Winchester  assizes,  nhich 
was  oTer  on  Friday  about  four  in  the  afternoon,  was  arrested  oa 
Saturday  about  seven  in  the  evening,  as  she  was  goins^  home  in  a 
ooach  to  Portsmouth,  the  court  h^  that  she  ought  to  be  discharged, 
her  protection  not  being  expired;   and  that  a  Kttle  deviation  or 
loitering  would  not  alter  il^.  There  is  indeed  n,  case  in  the  year  books^, 
where  a  man  was  arrested  in  a  tawn,  which  was  forty  miles  out  of  his 
way,  and  yet  waa  allowed  his  priirilege ;  for  perhaps,  H  Is  said,  he 
went  there  to  buy  a  horse,  or  other  necessaries  for  his  journey.    But 
the  sheriff  is  not  bound  to  take  notice-  of  the  privilege  of  a  whoess^. 
And  where  an  attorney  had  been  attending  a  cause  at  the  Middletex 
sittings  in  term,  which  was  put  off  to  the  adjournment  day,  after  #hich 
be  went  with  his  witnesses  to  a  coffee  housei  where  he  was  arrested, 
three  hours  after  the  rising  of  the  court,  on  an  attacbment  for  son- 
payaient  of  money,  the  court  held  that  an  attorney  was  not  to  be  al- 
lowed so  long  a  time  to  speak  to  his  witnesses  on  such  an  occamon, 
before  he  went  home ;  and  that  he  was  properly  taken*.     In  the  same 
case,  the  attorney  having  been  discharged,  on  payment  of  the  money 
for  which  the  attachment  issued,  was  taken  in  execution  at  the  door 
of  the  court,  as  he  was  going  away ;  and  the  court  held,  that  as  he 
was  decided  to  have  been  in  legal  custody,  be  was  not  entitkd  to  any 
privilege  redeundo. 

The  privilege  we  are  speaking  of  has  been  holdei^  to  extend  to 
all  persons  who  have  any  relation  to  a  cause,  which  calls  for  their 
attendance  in  court,  and  who  attend  in  the  couiw  of  that  causey 
though  not  compelled  by  process ;  such  as  bail,  &e^.  And  it  has 
been  determined,  that  the  party  to  a  cause  is  privileged  fpom  arrest 
for  debt,  during  his  attendance  on  an  arbitration,  under  an  ordeir  of 
nisi  priuSf  made  a  rule  of  court'.  So  all  persons  attending  under  the 
summons  of  commissioners  of  bankrupt,  are  protected  froai  arrest : 

•SBIac  Rep.  1113.  t  fFal/Miie^.  Ahtvidir,  H.  9B  Geo.  HI. 

b  Giib.  Cat.  K.  B.  308.  2  Sir.  986.  S.  C  K.  B.  1  ».  Blac.  636^  1  Mkule  *  Sd.  536. 

cited.  2Koae,23.  (dj. 

•  Bm.  Al»r.  tit  Brmbge^l.  ff  S  Bkic.  Rep.  11 H).  8  Durar.  9t  Haiti 

*  2  Blac.  Rep.  1 7  90.  5SS,  S  Bait,  89. 

»  JKear  T.  PridMfir,  M.  27  Goo,UL  X.  B.         ^  7  Vea.  919;  1  Roae,  IM  m 
and  tee  1  Smith  R.  335t 
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And  a  wiUiMs  attendiag  cominisaioaera,  in  order  to  tender  his  te9- 
tinioBy  upon  a  subject  of  iomiiry  before  tbem,  without  having  been 
tummooed  for  that  purpoae,  if  privileged  from  arrest  during  such  at* 
tendance,  and  in  returning*.  But  the  court  of  King's  Bench  would 
Dot  discharge  a  person  in  custody,  by  process  of  the  sheriff's  court, 
ia  a  caoise  afterwards  removed  into  the  King's  Bench,  because  he  was 
arrested  wbdie  attending  commissioners  of  bankrupt,  to  prove  a  debl\ 
And  a  capital  burgess  of  a  borough,  attending  an  election  of  co^- 
burgesses,  under  a  summons  from  the  mayor,  issued  in  obedience  to  a 
WHrndoamm,  divecting  the  corporation  to  proceed  to  such  election, 
isxaot  privileged  from  arrest,  during  his  attendance  there  for  that 
purpose^.  If  a  party  be  arrested,  in  coming  to  attend  the  trial  of  his 
causei  tbe  judge  at  nisi  prius  will  grant  a  habeas  corpus  to  dia<« 
durge  him ;  and  will  put  off  tbe  trial  until  he  is  released'^ :  So 
where  a  'witness  from  the  country,  on  his  arrival  in  London^  for  the 
purpose  of  giving  evidence  in  a  cause  which  stands  for  trial  during 
the  sittings,  is  arrested  for  debt,  the  proper  course  fjr  obtaininsr  hia 
discharge,  is  to  bring  bim  before  a  judge  at  chambers,  by  writ  of 
habeas  corpus*.  And  where  a  solicitor  was  arrested  on  his  way  to 
ImsoMs  Inn  JElaK,  for  the  purpose  of  attending  a  petition  in  bank- 
ruptcy, he  was  ordered  to  be  discharged  on  motion,  having  been  first 
sworn  by  tbe  Register,  and  examined  by  the  Lord  Chancellor^ 


By  the  fmdiny  act',  ^'  all  witnesses  duly  summoned  by  the  judge 
^  advocate,  or  person  officiating  as  such,  shall  during  their  necessary 
*  attendancse  on  courts  martial,,  and  in  going  to  and  returning  from 
^  the  same,  be  privileged  from  arrest,  iu  like  manner^  as  witnesses 
'^  atteiidiii^  any  of  his  majesty's  courts  of  law  are  privileged ;  and  if 
^  say  such  witness  shall  be  unduly  arrested,  he  shall  be  dischargee^ 
^  from  aaok  arrest,  by  the  court  out  of  which  the  writ  or  process* 
''issuedy  by  which  such  witness  was  arrested,  or  if  the  court  be  not 
^  sitting,  tben  by  any  judge  of  the  court  of  King's  Bench,  &o.  aa  tfi» 

«  1  Yes.  &  B.  316.  1  Rote,  451.  S.  C.  ^\  Campb.  8^9. 

bgtfMT*  if  protected  awdb  f  M.  •  1  SUrk.  NL  Pru  470. 

^4  Darnf.  Ac  East,  377.  but  see  7  Ves.  '  16  Ves.  413.  See  alio  14  Yes.  183.  S. 

316.   1  Rose,  265.  fi.    S  Rose,  S4.  temb,  P.  ia  which  tbe  Loni  Cbancelbr  adminii* 

antt  «•  1  AUu  53.  t  Blac.  Rep.  tend  the- oatb,  and  esamined  tbe  pajrtf,ia 


n4S.  1  tL  Bimiu  edA    We»iOA  SxtcnUw     tbe  ia>9eiice  of  Uie  Resistar. 
^  (  53  Geo.  m.  c»  17.  §  97. 

f  1  Moore,  413. 
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**  case  shall  require,  tipon  its  bong  made  appear  to  such  court  or 
*^  judge,  by  afBdayit  in  a  summary  way,  thai  such  witness  was  ip- 
'*  rested  in  going  to,  or  returning  frono^or  attending  upon  such  court 
**  martial." 

Seamefi  and  Soldiers  are  also,  under  certain  circumstances,  pri- 
vileged from  arrest.  Thus,  with  regard  to  seamen^  it  is  enacted*, 
that  *^  no  person  who  shall  serve  as  a  petty  officer^  or  seamaHf  or  be 
«  embarked  as  a  nbn-commisiioned  officer  of  marines,  or  marine^ 
<<  on  board  any  of  his  majesty's  ships  or  vessels,  shall  be  liable  to  be 
"  taken  out  of  his  mqesty's  service,  by  any  process  or  execution 
«*  whatsoever,  either  in  Great  Britain^  Ireland^  or  any  other  part  of 
'*  his  migesty's  dominions,  other  than  for  some  criminal  matter,  unless 
*'  such  process  or  execution  be  for  a  real  debt,  which  shall  have  been 
**  contracted  by  such  pietty  officer  or  seaman,  non-comroissioued 
**  officer  of  marines,  or  marine,  when  he  did  not  belong  to  any  ship 
'^  or  vessel  in  his  majesty's  service,  or  other  just  cause  of  action,  and 
^*  unless  before  the  taking  out  of  such  process  or  execution,  not 
being  for  a  criminal  matter,  or  for  a  debt  contracted  in  the  service 
as  aforesaid,  the  plaintiff  or  plaintiflb  therein,  or  some  other  person 
**  or  persons  on  his  or  their  behalf,  shall  make  affidavit,  before  one 
or  more  judge  or  judges  of  the  court  of  record,  or  other  court  out 
of  which  such  process  or  execution  shall  issue,  or  before  some  per- 
<<  son  authorized  to  take  affidavits  in  such  courts,  that  to  his  or  their 
knowledge,  the  sum  justly  due  to  the  plaintiff  or  plaintiflb,  from  the 
defendant  or  defendants  in  the  action,  or  cause  of  action  on  which 
**  such  process  shall  issuer,  or  the  debt  or  damage  and  costs  for  whidi 
'<  such  execution  shall  bo  issued  out,  amountb  to  the  value  of  twenty 
^  <<  pounds  at  the  least,  and  that  such  debt,  so  amounting  to  twenty 
'<  pounds  or  upwards,  was  contracted  by  the  said  drfendant,  wbra  be 
"  did  not  belong  as  aforesaid  to  any  ship  in  his  majesty's  servke ;  a 
'<  memorandum  of  which  oath  shall  be  marked  on  the  back  of  such 
''  process  or  writ,  for  which  menMrandum  or  oath  no  fee  shall  be 
"  taken." 


it 


»  Stat  1  Geo.  11.  sut  2.  c.  U.  §  15.         *  For  a  description  of  petiy  ik  inMor 

BmiM,  95.  114.  and  lee  the  statntei  3S  officen,  seamen,  and  non-oommiMioiied  ofi- 

Geo.  III.  c.  33.  i  92;  44  Geo.  IH.  c.  1 3.  1 1  oen  of  marines,  or  marine,  eee  the  lUU  32 

^^'25.  Geo.  III.  c.  34.  i  S. 
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A  similar  privilege  is  allowed^  by  the  aooual  ffra^tny  acts%  to  vo- 
Im^teer  soldier$f  who  are  not  liable  to  be  taken  out  of  his  majesty^a- 
senricey  by  any  process  or  execution  whatsoever,  other  than  for  some 
criminal  matter,  unljess  for  a  real  debt,  or  other  just  cause  of  action  :* 
tod  unless,  before  the  taking  out  of  such  process  or  execution,  (not 
being  for  a  criminal  matter,)  an  affidavit  shall  be  made  as  before- 
meotioned,  that  the  original  sum  justly  due  and  owing  to  the  plaibUff 
or  plaintiflb,  from  the  defendant  or  defendants  in  the  action,  or  cause* 
of  action  on  which  such  process  shall  issue,  or  the  original  debt  for 
which  such  execution  shall  be  sued  out,  amounts  to  the  value  of 
twenty  pounds  at  leas(,  over  and  above  all  costs  of  suit  in  the  same 
action,  or  in  any  other  action  on  which  the  same  shall  be  grounded. 

These  acts  have  been  construed  to  exten4  not  merely  to  ooMtnoii 
soldiers,  and  troopers^  in  the  life  guards,  &c.  but  also  to  non-com*^ 
minioned  or  warrant  officers,  as  gunners*^,  Serjeants,  and  drum- 
mers'' :  For  a  terjeant  is  a  soldier  with  a  halbert ;  and  a  drummer  is 
a  soldier  with  a  drum'.  These  acts,  however,  do  not  extend  to  com^ 
munoaed  officers ;  nor  to  the  case  of  soldiers  imprisoned  for  dis- 
obeying orders  of  justices^,  or  on  any  other  criminal  account'.  And 
if  a  non-commissioned  officer  has  been«  arrested  apd  given  bail,  the 
court  of  Common  Pleas  will  not,  after  judgment  recovered  against 
the  bail,  set  aside  the  proceedings,  and  cancel  the  bail-bond''.  It 
should  also  be  observed,  that  volunteer  drill  seijeants,  &c.  though 
subject  to  the  regulations  of  the  mutiny  act,  so  far  as  relates  to  trial 
and  punishment  by  volunteer  courts  martial,  according  to  the  statute 
44  Geo.  III.  c.  54.  §  21.  are  not  privileged  from  arrest  for  debts 
under  20/.  as  regular  soldiers'. 

By  the  same  acts  of  parliament,  ^'  if  any  petty  officer,  or  «eaiiiafi, 
*'  non-commissioned  officer  of  marines,  or  mcariiMf  or  any  volunteer. 
*'  soldier f  shall  nevertheless  be  arrested  contrary  thereto,  it  shall  and 
^  may  be  lawful  for  one  or  more  judge  or  judges  of  the  court  out  of 
**  which  the  process  or  execution  shall  issue,  upon  complaint  thereof 


*  31  Geo.  III.  c  39. )  63.  ftnd  fee  the  latt  •  1  Blac.  Rep.  SO. 
ivtiny  ftct,  59  Geo.  IlL  c.  9.  '2  Dornf.  &  Eut,  270. 

^  1  Str.  2.  Say.  Rep.  107.  9  5  Darnf.  k.  Eut,  156. 

•  I  Str.  7.  ^4  Taunt.  557. 
'  1  Wil&  216.  1  filM.  Rep.  29.  S.  C  '8  East,  105. 


226  OF  THE  PftlTJXEftE 

^'  made  by  the.  party  himself,  or  by  any  one  of  his  superior  offioere, 
^*  to  examine  into  the  same,  by  the  oath  of  the  parties  or  othenrise, 
^'  and  by  warrant  nnder  bis  or  their  hands  and  seals,  to  discharge 
'^  such  petty  officer,  &c.  so  airested,  without  paying  any  fee  or  fees, 
^'  upon  due  proof  made  before  him  or  them,  that  such  petty  officer  or 
^*  seaman,    non-conmiissioned   officer  of  marines,  or  marine,  was 
'<  actually  belonging  to  one  of  his  majesty's  ships  or  vessels,  or  that 
^such   soldier  was  legally  inlisted  as  a  soldier  in  his  majesty's 
**  service,  and  arrested  contrary  to  the  intent  of  the  before-mentioned 
^  acts ;  and  also  to  award  the  party  so  complaining,  such  costs  as 
^^  such  judge  or  judges  shall  think  reasonable ;  for  the  reoo?ery 
'^  whereof,  he  shall  have  the  like  remedy  that  the  person  who  takes 
'*  out  the  said  execution  might  have  had  foi*  bis  costs,  or  the  pkuotiif 
'*  in  the  like  action  might  hav/e  had  for  the  recovery  of  his  costs,  in 
<^  nase  judgment  had  been  given  for  him  with  costs,  against  the  de- 
^*  fendant  in  the  said  action*." 

By  other  acts  of  parliament^  for  the  speedy  and  eflectual  recruit- 
ing of  bis  majesty^s  land  forces  and  marines,  **  no  person,  Uited  by 
**  virtue  of  those  acts,  shall  be  liable  to  be  taken  out  of  bis  majesty's 
f'  service,  by  any  process,,  pther  than  for  some  criminal  matter." 
But  these  latter  acts  were  only  meant  to  privilege  such  persons  as 
were  compelled  to  serve,  against  their  will^ ;  or  rather  to  prevent  their 
being  taken  out  of  the  service,  by  means  of  feigned  actions. 

Ba%ikrupi^  who  are  not  previously  in  custody,  are  exempted  by 
statute*',  from  the  arrest  of  their  creditors,  in  coming  to  surrender, 
tind  from  their  actual  surrender  for  I10O  and  fmfy  days,  or  such 
further  time  as  shall  be  allowed  for  finishing  their  examinatioo; 
whidi  privilege  is  allowed  in  aU  cases,  except  that  of  a  surrender  in 
discharge  of  bail*.  The  surrender  of  the  bankrupt  to  the  commis- 
sioners, at  a  private  meeting,  entitles  him  to  the  benefit  of  this  privi- 
lege^^ and  it  extends  to  the  end  of  the  forty  second  days,  and  after- 
wards, if  the  bankrupt  surrender  within  two  and  forty  days,  to  the 


»Stat  1  Gea  11.  c.  14.  §   15.  33  Geo.  <  5  Geo.  II.  e.  dO.  (5. 

III.  c.  33.  §  S3.  37  Gea  III.  c.  S3.  §  63.  «  5  Darnf.  &  EMt,  909. 

^  89  Geo.  II.  c.  4.  $  U.  30  Geo.  II. «.  8.  M  Rose,  46.  930. 

{90.  «  7  Yes.  317. 

«1  Bar.  339. 466. 
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cod  of  the  enlarged  time  allowed  by  the  commissioners,  or  the  lord 
chaBcellor,  in  pursuance  of  the  statute  5  Geo.  II.  c.  80\    And  where 
a  bankrupt,  whose  last  examination  had  been  adjourned  Mfie  die^ 
gave  his  voluntary  attendance  before  the  commissioners,  in  order  to 
be  examined  at  a  meeting  under  his  commission  for  a  distinct  pur- 
pose, and  was  there  arrested,  the  chancellor  held  him  to  be  entitled 
to  his  discharge**.     So  it  has  been  holden,  that  a  bankrupt  attending 
the  hearing  of  a  petition  for  leave  to  surrender,  after  the  time  has  ex- 
pired, is  privileged  from  arrest,  as  a  party  attending  his  own  caused 
So  a  bankrupt  attending,  upon  notice  for  that  purpose,  a  meeting  of 
the  commissioners,  to  declare  a  dividend  of  his  estate,  is  protected 
from  arrest,  at  the  suit  of  a  creditor,  during  such  attendance,  al- 
though several  years  after  his  last  examination^.    And  where  a  bank- 
rapt  was  arrested  on  a  writ  of  extent^  while  actually  attending  to 
give  evidence  before  commissioners  of  bankrupt,  the  chancellor  dis-» 
charged  him,  as  being  privileged  from  arrest  at  common  lavi*.    But 
as  the  kimg  is  not  bound  by  the  statute  5  Geo.  II.  c.  SO.,  it  is  holden, 
that  a  bankrupt  is  not  entitled  to  be  discharged  by  virtue  of  that 
statute,  when  arrested  on  a  writ  of  eaetent,  during  the  time  of  priri* 
lege'.     It  should  also  be  observed,  that  the  privilege  we  are  now 
speaking  of,  is  a  particular  privilege,  to  enable  bankrupts  to  sur- 
render, and  till  their  actual  surrender,  is  confined  to  the  act  of  going 
with  that  view ;  not  a  general  privilege,  during  the  whole  time  which 
the  act  of  parliament  allows  them  for  that  purpose*.    And  they  may 
be  taken,  in  order  to  be  surrendered  by  their  6at<,  at  any  time ;  even 
during  their  examination  before  the  commissioners^    So  where  a 
bankrupt,  havmg  escaped  out  of  the  custody  of  the  marshal,  and  being 
at  large,  surrendered  to  a  commission  subsequently  issued,  and  re- 
ceived the  protection  conferred  by  the  statute ;  the  court  held,  that 
he  might  notwithstanding  be  retaken,  and  detained  in  custody  by 
the  marshal^ 


'  8  Donif.  &  East,  475.  3  Bsp.  R«p.  40.  West  on  Stlmii,  95. 

S.  C  1  Rose»  464. «.  «  Coirp.  156. 

*  I  Boie^sao.  ^  1  Atk.  238.  Co.  B.  L.  113. 

*  15  Ves.  17.  '1  Barn,  tc  Aid.  308.    And  for  the  eauea 

*  8  Darnf.  k  Baat,  534.  3  Btp.  Rep.  1 17.  in  which  a  bankrapi  is  protected  fioni  arrest. 
S.C.  see  1  Rose,  964,  5.  »/  and  for  those  ia 

*  ExpoHtRusui,  I  Boie» 978.  which  he  may  be discharf^d  on mothn,  or 
^SgfvU  Tu^  9  RoMp  99.  and' ie«  mnit  app  y  by  ^etiYaoir,  id.  930, 
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Whf  D  the  time  of  privilege  is  expired,  bankropts  sre  liable  to  be 
-arrested,  till  they  have  obtained  their  certificates,  for  debto  centnetod 
previous  to  the  date  and  issuing  of*  the  commission,  and  not  proved 
or  claimed  under  it.    And  the  court  vrould  not  discharge  a  defendtat 
out  of  custody  on  -commoa  bail,  on  the  ground  that  the  plaintiffii,  it 
/whose  suit  he  was  afrested,  were  assignees  under  a  commission  of 
•  bankrupt,  sued  out  above  three  years  before,  against  the  defendant, 
under  which  they  had  received  dividends;  though  they  suspended 
:the  execution  of  the  rule  on  the  sheriff  to  bring  in  the  body,  to  gifa 
4he  defendant  iime  to  make  application  to  the  lord  dianoellor  for 
xelief^.    So  where  the  plaintiff  had  petitioned  Jbr  a  sequestration  in 
Scotland  against  the  defendant,  this  was  bolden  not  to  be  a  suiBcient 
cause  for  dbcharging  him  on  common  bail^    But  by  the  statute  40 
Geo.  IIL  c.  121.  §  14.  *^  the  proving  or  claiming  a  debt  under  a 
«  commission  of  bankrupt,  by  any  creditor,  shall  be  deemed  an  else* 
^diom  by  such  creditor,  to  take  the  benefit  of  such  commission,  with 
f  ^^respect  «to  ibe  debt  ao  proved  or  claimed  by  himi*'    This  statute 
.however  has  only  a  proipecttoe  operation:  and  therefore  where  a 
creditor  had  both  proved  his  debt  under  a  commission  of  bankrupt, 
and  commenced  an  action  against  the  bankrupt,  before  the  passing 
of  the  statute,,  the  court  of  <Cemmon  Pleas  held  that  it  did  not  compel 
Jiim  to  xelinquiah  his  aetion^    And  the  words  of  the  statute  must  be 
taken  to  relate  to  oases  where  a  party,  who  has  proved  under  a  oom- 
-mission,  arrests  the  samerperson  under  whose  commission  he  baa 
proved**:    Therefore,  where  -separate   commissions  of   bankruptcy 
were  issued  against  three  of  four  partners,  to  which  they  conformed 
mnd  passed  their  examinations,«and.an  ord^r  was  made  for  allowing 
the  joint  creditors  to  prove  their  debts  under  the  commission  of  one 
H>f  the  three  bankrupte,  under  which  commission  the  plaintiff  *s  proved 
their  joint  debt,  and  afterwards  sued  ril  the  partners  for  .the  same 
debt,  and  arrested  one  of  the  other  two,  under  whose  -commission 
they  had  not  proved,  the  court  held,  that  he  was  not  entitled  to  be 
discharged  out  of  custody**.      So  where  two  parcels  of  goods  were 
sold  at  different  times,  and  paid  for  hj  4>ills,  and  the  vendee  after- 
wards becoming  bankrupt,  the  vendors  proved  under  the  conamission, 
for  the  amount  of  the  first  parcel,  for  which  they  still  held  the  bill  of 


^  8.1>anif.  k  Bait,  364.  and  tee  1  Bos.      K.  B. 
Jk  Pul.  309.  424.  3  Bos.  &  Pul.  6.  •  a  Taunt.  181. 

^Cvniktn  ▼.  FrnkiUs  H.  41  Geo.  III.         M6£ait,S^2. 
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cxchtnge;  and  tbe  bill  for  the  other  parcel  having  been  negotiated 
by  them  prior  to  the  bankruptcyi  and  being  then  outstaodingy  was 
afterwards  dishonoured ;  the  ooart  lield,  that  the  vendors  were  not 
predoded  by  the  above  statute,  from  suing  tbe  bankrupt  for  the 
mount  of  the  last  parcel  of  goodsV  But  it  seems  (hat  the  proving 
of  a  debt  under  a  commission,  is  an  elecHcm  by  the  creditor,  within 
the  statute  49  Geo.  III.  c.  121.  §  14.  which  deprives  him  of  his 
remedy  by  action  against  the  bankrupt,  in  the  cases  excepted  by  the 
statDte  5  Geo.  II.  c»  30.  §  V".  And  where  the  plaintiff,  in  an  action^ 
sgalost  a  bankrupt,  Aiakes  his  election  to  proceed  under  the  oommis- 
rioD,  the  defendant  is  entitled  to  have  some  entry  or  suggestion,  re^ 
the  election,  put  on  the  record** 


Afler  bankrupts  have  duly  obtained  their  certificates,  as  they  can'* 
not  be  sued;  so  they  are  not  liable  to  be  arrested,  for  any  debit  con- 
tracted prior  to  their  bankruptcy^,  or  before  the  date  and  issuing  of 
the  commi8sion%  though  not  payable  till  afterwards^;    nor  for  the- 
cot  (a  of  any  proceedings  for  the  recovery  of  9uch  debts',  or  of  any 
uUeresi  thereon  pending  the  comnrission :   and  if  they  are  arrested^ 
forauch  debts,  &c.  they  shall  be  discharged  out  of  custody  on  com- 
mon bail\    But  where  the  commission',  or  certificate^,  appears  to  be 
fraudulent,  or  the  debt  arises  after  the  bankruptcy,  as  upon  a  recog- ' 
nizanoe  in  error**,  or  bail-bond"*,  which  was  not  then  forfeited,  or  upon 
a  promise  of  indemnity*  which  was  then  unbroken,  the  bankrupt  may 
be  arrested,  notwithstanding  his  certificate.     8o  where  the  obligor  in 
a  bastardy  bond,  after  the  bond  had  been  forfeited,  became  bankrupt, 
and  obtained  his  certificate ;  the  court  held,  that  the  parish  officers- 
were  not  thereby  precluded  from  recovering  upon  the  bond,  further 


•  1  Bam.  &  Aid.  121. 
^3MaDlefcSel.  78.     * 
«6TaaDt.549. 

<  SteC  5  Geo.  11.  c.  3D.  $  7.  13. 

•  SUt.  46  Geo.  111.  c.  135.  §  9. 

'Stat.  7  Geo.  I.  c.  31.  §  1,  2.  Stat.  49 
Gm.  III.  c  121.  §  9.  asd  see  2  Str.  949. 
Barnes,  101.  3Wils.  17.  Covp.  22.  Don;. 
669. 

1 2  str.  1196.    1  Wils.  41.  &  C.  Cowp. 

198.  6  Durof.  Bt  East,  282.  Ka^  v. ,  B. 

44  Geo.  III.K.B.  3  ICaulc  k  Sal  326.  2 
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1 2  Blac.  Rep.  725.  Cowp.  824. 
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•  3  Wils.  13.  2  Blac.  Rep.  794. 839^ 


2S0 


OF  THE  PRIVIIJBGE 


expeDces  hourred  rabseqaeot  to  Ae  banknipto^\    Where  an  «ctio» 
is  brotfgbt  fbr  the  recovery  of  r  debt  due  before  the  baokmptejr,  the 
bankrupt  is  discharged  by  his  certificate  from  the  payment'  of  the 
oosts,  as  well  as  the  debt ;  whether  the  action  be  brought  before,  or 
afteH*  the  issuing  of  the  commission ;    and  if  before,  whether  the 
bankruptcy  happened  before  verdict^  or  after  verdict  and  before  final 
judgment^.    And  a  certifibate  will  discharge  a  oognomif  given  after  a 
secret  act  of  bankruptcy,  for  a  debt  previously  due,  with  ioteieit  and 
cost8^    But  where  an  action  is  brought  for  the  recovery  of  daimage9 
for  a  tori  or  frespcMt,  and  the  defendant  becomes  bankrupt*  between 
verdict  and  judgment,  he  is  not  discharged  by-  his  certificate'.    And 
so  where  the  plaintiff  is  nonsuited*,  or  has  m  verdict^  against  him,  and 
afterwards  becomes  bankrupt  before  judgment,  the  co^ts,  not  being 
proveable  under  the  commission,  are  not  barred  by  his  certificate. 
So  where  a  bankrupt,  sued  as  executor,  pleaded  a  false  pl^a,  between 
the  issuing  of  the  commission  and  the  obtaining  of  his  certificate,  be 
vras  holden  to  be  liable  to  costs  for  such  plea,  de  boni9  propriu^> 
And  the  costs  of  a  suit  in  Chancery  directed  to  be  paid  by  an  award, 
made  before  the  bankruptcy  of  the  defendant,  but  which  costs  were 
not  taxed  till  after  he  became  bankrupt,  cannot  be  proved  under  the 
commission  ;  but  the  bankrupt  remains  liable  to  be  attached  for  the 
non-payment  of  them^.    The  benefit  of  the  certificate  also  is  confined 
to  commissions  issued  in  this  country :  and  therefore  where  the  plain- 
tiff resided  here,  the  court  would  not  order  an  exoneretur  to  be 
entered  on  the  bail- piece,  on  the  ground  that  the  debt  was  contracted 
while  the  defendant  was  resident  in  a  foreign  country,  and  before  be 
became  a  bi^nkrupt  by  the  laws  of  that  country,  though  he  might 
have  obtained  his  certificate  there^    And  it  is  settled,  that  a  bank- 


•  1  Barn,  ft  AM.  491.  8  SUrk.  Ifi.  Pru 
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rupt  may  be  arrested  upoo  a  $ub8€q9Mni  promise,  for  a  debt  con*» 
trteted  previoas  to  his  bankruptcy*. 

Before  the  making  of  the  statute  49  Oeo.  III.  c.  121.  a  sureiyr 
or  person  liable  for  the  debt  of  another,  could  not  have  come  in  and^ 
proved  the  debt,  under  a  commission  issued  against  the  prindpal,. 
nnleas  it  had  been  paid  before  the  issuing  of  the  commission^ ;  nor 
could  the  grantee  of  an  annuih/  haTe  proved  the  Taloe  of  it  as  a 
debt  under  the  commission  issued  against  the  grantor,  unless  the 
anoaity  had  been  secured  by  bond,  which  was  foHeited  by  non-pay- 
ment of  the  arrears,  before  the  bankruptcy^:  and  consequently  ai^ 
action  might  have  been  maintained  in  these  cases,  notwithstanding 
the  certificate,  for  the  money  paid,  or  arrears  of  the  annuity,  after 
the  issuing  of  the  commission  ;  in  whicb  the  defendant  might  hjave 
been  arrested  and  held  to  special  bail.  But  now,  by  the  aboTe 
statute'',  **  in  all  cases  of  commissions  of  bankrupt  thereafter  to  be 
^  issued,  where  at  the  time  of  issuing  the  commission,  any  person 
**  shall  be  surety  for,  or  be  liable  for  any  debt  of  the  bankrupt,  it 
*^  shall  be  lawful  for  such  surety  or  person  liable,  if  he  shall  have 
''  paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole, 
''  (although  he  may  have  paid  the  same  after  the  commission  shall 
**  have  issued,)  and  the  creditor  shall  have  preyed  his  debt  under 
<<  the  commission,  to  stand  in  the  place  of  the  creditor,  as  to  the 
^  difidends  upon  such  proof ;  and  where  the  creditor  shall  not  have 
'^  proved  under  the  commission,  it  shall  be  lawful  for  such  surety  or 
*'  person  liable  to  prove  his  demand,  in  respect  of  such  payment,  as 
**  a  debt  under  the  commission,  not  disturbing  the  former  dividends, 
**  and  to  receive  a  dividend  or  dividends,  proportionably  with  the 
^  other  creditors  taking  the  benefit  of  such  commission  :  And  every 
**  person  against  whom  any  such  commission  of  bankrupt  ahaU  be 
^  awarded,  and  who  shall  obtain  his  certificate,  shall  be  discharged 
of  all  demands,  at  the  suit  of  every  suoh  person  having  so  paid^ 
and  being  enabled  to  prove,  or  to  stand  in  the  place  of  such  cre^ 
"  ditor  as  aforesaid,  with  regard  to  his  debt  in  respect  of  suoh  surety- 
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'*  ship  or  liability,  in  like  manner,  to  all  intents  and  purposes,  as  if 
<<  such  person  had  been  a  creditor  before  the  bankruptcy,  fur  the 
**  ^hole  of  the  debt  in  respect  of  which  he  was  surety  or  liable  as 
*^  aforesaid.'* 
• 

This  branch  of  the  statute  extends  to  all  cases  of  guretie$i  &c. 
where  relief  can  be  had  under  the  commission,  though  the  money  was 
not  paid  till  after  it  issued.     And  where,  upon  a  dissolution  of  part- 
nership between  Ihree  partners,  two  of  the  three  assigned  to  the  other 
all  their  shares  in  the  partnership  debts  and  effects,  and  the  latter 
covenanted  to  pay  all  debts  then  due  from  the  partnership,  and  to 
indemnify  the  two  from  the  payment  of  the  same,  and  from  all 
actions^  &c.  by  reason  of  the  non-payment  thereof,  and  afterwards 
became  bankrupt,  and  a  commission  issued  against  him.  under  which 
he  obtained  his  certificate,  and  afterwards  the  holder  of  a  bill  accepted 
by  the  three  partners,  and  due  before  the  dissolution  of  the  partnership, 
sued  the  two,  and  they  were  obliged  to  pay  the  bill ;   the  court  held, 
that  the  certificate  might  be  pleaded  in  discharge  of  an  actioD  ' 
brought  by  the  two  against  the  other,  upon  his  covenant\     But  the 
drawer  of  a  bill  of  exchange  who  has  paid  the  amount  to  the  holder, 
after  a  commission  of  bankruptcy  issued  against  the  acceptor,  may 
sue  the  latter,  before  he  has  obtained  bis  certificate,  and  arrest  him 
upon  the  bill,  notwithstanding  the  holder  has  proved  it  under  the 
oommission\     So  a  person  discharged  under  the  insolvent  act,  (51 
Geo.  111.  c.  125.)  is  liable  to  bis  surety,  for  the  arrears  of  an  annuity 
due   since   his  discharge,  which  the  surety    has  been'  obliged  to 
pay^    And  a  surety  in  an  annuity  deed,  who  is  compelled  by  the 
annuity  creditor,  after  the  bankruptcy  and  allowance  of  the  certifi- 
cate of  the  principal,  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  is  not  within  the  statute  40  Geo.  III.  d. 
121.  §  8. ;   and  therefore  may  have  an  action  against  the  principal 
for  such  sums,  and  hold  him  to  bail^.     So  a  covenant  in  an  inden- 
ture between  A.  and  B.  assigning  to  the  former  a  sum  of  money 
payable,  under  articles  of  agreement,  by  I.  L.  to  B.  by  instalments, 
that  in  case  the  said  sum,  or  any  instalment  thereof,  should  not 
be  pud  to  A«  at  the  times  and  in  the  manner  provided  for  by  the 


•  2  Maole  &  Sd.  195.  «  S  Maule  k  Sel.  551. 

^  3  Maule  fc  Sel.  91.  *  4  Maule  &  SeL  333^ 
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articles,  B.  would  upon  demand  pay  to  A.  the  said  sum,  or  so  much 
thereof  as  should  not  be  paid,  at  the  times,  &c.  was  holden  not  to 
be  discharged  by  the  bankruptcy  of  B.  as  to  any  instalments  accruing 
due  after  the  bankruptcy ;  this  not  being  a  matter  proveable  under 
the  commission,  by  the  40  Geo.  III.  c.  121*.  And  bail  to  the 
sheriff,  being  only  answerable  for  the  defendant's  appearance,  are 
not  considered  as  sureties  for,  or  liable  for  the  debt  of  a  bankrupt, 
within  the  meaning  of  that  statute^ 

By  the   same  statute,    §  17.   *'  it  shall  be  competent   for  any 
<<  annuity  creditor  of  any  person  against  whom  a  commission  of 
*^  bankrupt  shall  issue,  whether  the  sum  shall  be  secured  by  bond  or 
<'  covenant,  or  bond  and  coTenant,   or  by    whatever  assurance  or 
"  assurances  the  same  shall  be  secured,  and  whether  there  shall  or 
*'  shall  not  be  any  arrears  of  such  annuity,  at  or  before  the  time  of 
^<  the  bankruptcy,  to  prove  under  such  commission,  as  a  cr^itor  for 
<<  the  value  of  such  annuity  ;    which  value  the  commissioners  shall 
*^  have  power,  and  are  thereby  required  to  ascertain  :    And  the  cer- 
<'  tificate  of  every  bankrupt,  under  whose  pommission  such  proof 
"  shall  be  or  might  have  been  made,  shall  be  a  discharge  of  such 
"  bankrupt,  against  all  demands  whatever  in  respect  of  such  annuity, 
^  and  the  arrears  and  future  payments  thereof,  in  the  same  manner 
^  as  such  certificate  would  discharge  the  bankrupt,  with  respect  to 
«  any  other  debt  proved,  or*  which  might  have  been  proved,  under 
"  the  commission."    In  the  construction  pf  this  latter  branch  of  the 
statute  it  has  been  determined,  that  the  bankruptcy  and  certificate  of 
one  of  several  grantors  of  an  annuity,  who  had  jointly  and  severally 
covenanted  for  its  payment,  as  well  as  given  a  warrant  of  attorney  to 
confess  joint  and  several  judgments,  discharges  the  bankrupt"" ;  but 
does  not  affect  the  liability  of  the  other  grantors  :  and  it  seems,  there  is 
no  difference  in  this  respect  between  principals  and  sureties^    So  the 
grantor  of  an  annuity,  who  has  been  discharged  out  of  custody  under 
the  insolvent  act,  (51  Geo.  III.  c.  125.)  is  discharged,  as  to  his  person 
and  property,  against  the  grantee^  from  all  future  payments  of  the 


•  5  Maale  k  Sel.  21.  •  4  Taunt.  90.  and  fee  id.  854.    16  East, 

^6  TauDt.  339,  SO.  8  Marsh.  37.  192.      852« 
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anDQity* :  But  the  act  is  no  discbarge  of  bis  «iirelie<,  or  of  speoifie 
securitietfV  And  if  a  surety  enter  into  a  bond  with  a  prioeipal, 
cooditiuned  for  the  performance  of  ooTenants  contained  in  an  agreo- 
ment  for  a  lease,  such  surety  is  still  liable,  lalthoagh  the  prindpal 
become  bankrupt,  and  be  discharged  under  tlie  statute  49  Geo.  III. 
c.  121.  §  iff*. 

When  the  defendant  is  clearly  entitled  to  the  benefit  of  his  certifi- 
cate,  he  may  be  discharged  by  the  statute  two  ways  ;  first,  by  plead- 
ing his  certificate,  if  in  time ;  and  secondly,  by  applying  to  a  judge, 
upon  an  affidavit  of  the  certificates  when  it  is  obtained  after  judg« 
menf*.  But  vihere  the  validity  of  the  commission  is  disputed,  the 
court  will  direct  it  to  be  tried,  on  a  feigned  issue,  notwithstanding  the 
certificate,  before  they  discbarge  the  defendant*.  The  court  of  Com- 
mon Pleas  would  not  formerly  have  relieved  a  bankrupt  id  a  summary 
way,  where  his  goods  were  taken  in  execution  under  a  fieri  fadiUi 
after  he*  had  obtained  his  certificate ;  and  therefore  if  he  bad  not 
obtained  his  certificate  in  time,  so  as  to  plead  it,  be  must  have 
brought  an  audita  querela^.  But  in  a  late  case,  where  d^fierifadoi 
issued  against  the  goods  of  a  bankrupt,  before  he  had  obtained  his 
certificate,  and  was  not  executed  till  after,  the  court  ordered  the 
goods  to  be  restored  ;  for  it  is  now  the  practice  to  give  that  relief  ui 
a  summary  way,  which  might  be  obtained  by  audita  querela^ 

Insolceni  debtors  and  F!ugitive$,  discharged  under  occasional 
insolvent  acts*^,  are  not  liable  to  be  arrested  for  debts  contracted  prior 
to  the  times  prescribed  by  the  acts :  And,  in  the  King's  Bench,  it  has 
been  determined,  that  an  insolvent  debtor,  who  has  taken  the  benefit 
of  the  54  Geo.  III.  c.  28,  is  not  liable  to  be  arrested,  upon  a  subse- 


•  4  Taant  460.  III.  c.  3.  46  Geo.  III.  c.  106.  49  Geo.  HL 
^  1  Moore,  196.  c.  115.  51  Gea  III.  c  195.  52  Geo.  Ut  e. 
«  Doug.  6*76.  165.  53  Geo.  III.  c.  6.   54  Geou  111.  c  9& 

•  1  Wilt.  41.  Bamei,  386.  1  H.  BUc.  29.  And  an  inwUent,  dtacbargedoo  the  41  Geo. 

•  Ye»  V.  JNen,  H.  23  Geo.  III.  K.  B.  6  III.  e.  70.  ctonot  be  holden  to  bail,  on  a 
Taunt.  75.  but  tee  1  Baro.  le  Aid.  332.  bill  drawn  and  indoraed  over  by  him  pre- 

'  Barnes,  204.  206.  and  tee  1  Dornf.  &  yioot  to  tbe  firrt  of  Monk  1803,  thoagb  not 

East,  361.  dne  tin  after  Uiat  period.  3  Boa.  fc  PnL 

K  1  Bor.  &  Pnl.  427.  394.  bnt  tee  2  Blac  B«i>.  1217.  2  Maale  k 

h  See  tbe  itatntet  37  Geo.  HI.  c.  112.  41  ScL  551. 
Geo.  IILc.  70.  44  Geo.  III.  e.  108.  45  Gee. 
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qoent  promise  to  pay  a  debt  contracted  prior  to  the  day  mentioned  in 
tbe  ict\  Also,  by  the  general  insolyent  act,  (53  Geo.  III.  c.  102. 
^  39.)  *'  no  prisoner  who  shall  haye  obtained  bis  or  her  discbarge  by 
^  Tirtne  of  that  act,  shall  at  any  time  after  such  disobarge,  so  long  as 
"  the  same  shall  remain  in  force,  be  imprisoned  by  reason  of  any 
^  jttdgmeot  or  decree  obtained  for  payment  of  soney  only,  or  for 
/<  any  debt,  damages,  contempt  for  non-payment  of  money,  costs,  or 
^  sums  of  money,  contracted,  incurred,  occasioned,  owing,  or  grow- 
^  ing  due,  with  respect  to  which  such  dischar(fe  shall  have  been 
^  obtained ;  but  that  upon  every  arrest  upon  an;  such  judgment  or 
*^  djBcree,  or  for  any  such  debt,  damage,  contenyt,  costs,  sum  and 
**  sums  #f  money,  it  shall  and  may  be  lawful  for  any  judge  of  the 
*^  court  from  which  any  such  process  shall  have  issued,  upon  shewing 
^'  to  such  judge  the  copy  of  the  order  for  such  discharge  as  afore- 
*^  said,  and  upon  affidavit  that  such  discharge  still  remains  in  force, 
^  to  release  from  custody  such  prisoner  as  aforesaid ;  and  at  the 
^  same  time,  if  such  judge  shall  in  his  discretioa  think  fit,  to  order 
^  the  plaintiff  or  plaintiflb  in  such  suit  or  suits,  or  other  person  or 
^  persons  suing  out  such  process,  to  pay  such  prisoner  the  costs 
*\  which  he  or  she  shall  have  incurred  on  such  occasion,  or  so  much 
^  thereof  as  to  such  judge  shall  seem  just  and  reasonable,  such 
''  prisoner  causing  a  common  appearance  to  be  entered  for  him  or 
**  her,  in  the  action  or  suit  for  any  such  debt  as  aforesaid.'*  But 
ioidveat  debtors  and  fugitives,  discharged  under  occasional  insolvent 
acts,  may  be  arrested  for  debts  contracted  after  the  times  prescribed 
u  the  acts,  and  before  they  were  actually  discharged^.  And  by  the 
general  insolvent  act%  "  no  prisoner  shall  be  discharged  by  virtue  ot 
^  that  act,  of  any  debt  or  other  matter  accrued  or  incurred  subse* 
**  quent  to  the  application  of  such  prisoner  to  be  so  discharged  ;  and, 
"  ifit  shall  appear  to  the  court  to  be  established  by  virtue  of  that 
^  act,  that  any  prisoner  applying  to  be  discharged  as  aforesaid, 
^  stands  charged  in  custody  with  any  debt  or  other  matter  accrued 
^  or  mcarred  subsequent,  as  well  as  previous  to  such  application, 
"  then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  such 
'  court  to  discharge  the  person  of  such  prisoner,  only  from  such 


*  3  Mule  k   SeU  595.  and  see  2  Str.  ^  Cowp.  527.  and  lee  9  Manle  k  Sd.  551. 

1833.  a  Blae.  Rep.  734.  1317.  iKieord.  but         «  53  Geo.  III.  c.  103.  §  30. 
m  tf.  798.  6  Tuat  563.  C.  P.  conira. 
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"  debts  or  other  matters  as  had  accrued  or  been  iacarred  preiion  (9 
*'  sucb  application,  ind  to  remand  him  or  her  back  to  tike  custody  of 
"  the  keeper  of  tbc  prison  from  whence  he  or  she  was  brought,  hr 
"  all  debt!  and  other  matters  for  which  he  or  she  abtU  stud 
"  charged,  and  wbich  shall  hare  accrued  or  been  incurred  Rubte* 
"  quent  to  such  application."  The  clauses  respecting  fmgMeei,  m 
the  oroaMonal  acts,  do  not  extend  to  persons  who  have  coostaotlj 
resided  abroad* ;  or  who  have  been  abroad  merely  ia  the  course  of 
their  trade,  and  no:  for  the  purpose  of  aToiding  Iheur  oredilon^ 
And  it  has  been  tolden,  that  though  certificated  bankrupts,  or 
persons  discharged  ander  tosolvent  acta,  are  privileged  from  arreit, 
yet  the  sherifFor  his  officer  is  not  liable  to  an  action  of  ftHae  impnoB-' 
inent  for  arrestiog  tliem'. 

'  Lastly,  with  regard  to  Alieiu,  &c.  it  is  enacted  by  the  statute  SS 
Cleo.  III.  c.  SO.  §  0.  that  "  Alien*  ahidiog  in  this  kingdom,  hanng 
"  quitted  their  resjteolive  countries  by  reason  of  any  reTolntkn  or 
"  troubles  io  Framce,  or  in  countries  conquered  by  the  arms  of 
"  FraHce,  shall  not  be  liable  to  be  arrested,  imprisoned,  or  bdd  to 
"  bail,  or  to  6nd  any  caution  for  thar  forthcommg  or  paying  any 
**  debt,  nor  to  be  uken  in  execution  on  any  judgment,  nor  by  any 
"  caption,  for  or  fay  reason  of  any  debt  or  other  cause  of  artion, 
"  contracted  or  ariimg  in  any  parts  beyond  the  seas,  other  than  the 
"  dominions  of  bis  majesty,  while  such  aliens  were  not  within  the 
"  said  dominions  of  bis  majesty ;  and  in  case  any  such  alien  shall 
"  be  arrested,  imprisoned,  or  held  to  bail,  or  taken  in  execution  on  a 
"  judgment,  or  by  any  caption,  contrary  to  the  inteat  of  tlus  aol, 
"  sufh  alien  shall  be  discharged  therefrom,  by  order  of  any  of  his 
"  majesty's  courts  in  Weitmintter  Hall,  or  of  the  court  of  Senion  id 
"  Scotland,  or  of  any  judge  of  such  courts  in  vacation  time."  This 
statute  seems  to  have  been  occasioned  by  the  case  of  Melon  v.  Dukt 
de  Fitx-Jamet' :  And  it  was  extended  by  the  statute  41  Geo.  III. 


not  bii  [Mnm,  wm,  tccordiaf  (o  tbe  li«  ol 
Ftmtt*,  uaiK  IJabla  ta  tba  p*f  meat  of  tb« 
)TanDt.631.  ikbt  ined  for :    But  ffM'i,  Juttioa,  wMof  » 

In  that  CH«  it  ■>!  diAsrept  opioioD  ;  And  it  !•  obacnsUe,  tint 
the  Commoa  Pleai,  id  Imltf  v.  BUtfin,  3  Eut,  iS3.  tjKi  £Un- 
ot  ba  belli  to  bail  in  ioroagA  apnucA  ha  dinsat  fhmi  the  de- 
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c  106.  to  all  snob  persons  as  were  bom  in  any  of  tbe  countries  subject 
40  tbe  late  king  of  France^  or  wbo  baying  been  bom  within  tbis 
kingdonii  passed  into  tbe  domiiiions  of  tbe  said  late  king,  under  the 
age  of  fifteen  years,  and  who  had  bond  fide  resided  in  such  countries, 
ts  subjects  of  tbe  said  late  king,  although  born  of  parents  subjects  of 
bis  majesty,  or  bis  predecessors.  And  by  tbe  statute  43  Qeo.  III. 
c  155.  §  28.  this  provision  was  extended  to  his  majesty^s  four  courts 

In  some  of  the  preceding  cases,  the  process  b  declared  to  be  Toid ; 
as  9gtixaX  J^vUHU9ador9j  &c.  In  others,  the  court  is  expressly  re- 
quired to  disobitrge  the  defendant*.  And  it  may  be  remarked,  in 
general,  that  where  tbe  defendant  is.  clearly  entided  to  privilege,  as 
the  arrest  is  irregular  and  unlawful,  tbe  cour|will  discharge  him 
upon  motion ;  and  not  put  him  to  the  necessity  of  suing  out  a  writ 
of  privilege^^  or  of  filing  common  bail^.  And  tie  cannot,  when  ar- 
rested,  be  lawfully  detained  in  custody  by  a  third  person^  But 
where  the  question  of  privilege  from  arrest  is  doubtful,  the  court  will 
not,  upon  motion,  discharge  tbe  party  out  of  custody,  but  leave  him 
to  bis  ^rrit  of  privilege*.  And  they  will  not  discharge  a  defendant 
out4>f  custody  on  common  bail,  on  the  ground  of  infancfg^ ;  or  that 
he  was  mBane  at  tbe  time  of  the  arrests,  or  afterwards  became  so^ : 
nor  will  they  dischftrge  bis  bail,  on  the  ground  of  the  insanity  of  their 
principal,  although  a  commission  of  Iimacy  may  have  issued  against 
him,  under  which  he  has  been  found  a  lunatic^^  The  bail,  however, 
may  have  a  hdbea$  oorpau  to  bring  op  their  principal,  notwithstand- 
ing bis  lunacy,  in  order  to  surrender  him  in  their  discharged 


An  arrettf  when  allowed,  is  made  by  tbe  sheriff  or  his  officers ; 
4n  by  the  bailiff  of  a  liberty  or  franchise.    The  sheriff's  authority  is 


•  Amu,  985, 6.  S89.  835,  6.  ^  1  Bos.  k  Pql.  480. 
^S  Sir.  9S9.  Fort.  159.  Com.  Rep.  444.  «  4  Dwmt  fc  EmI,  121. 

«.  a  5  Donif.  &  Boft,  689.  bot  fee  1  Wilt.  ^  9  Darnf.  4c  East,  390. 

S78.  8  BUc.  Rep,  718.  ^  6  Darnf.  9t  Bait*  133.  8  Boi.  &  PaL 

•  W^dfoh  ▼.  Akx9fdtr,  H.  88  Q«o.  IIL  368.  13  East,  355. 

JL  B.  ^3  Boe.  ac  PaU  550,  and  tee  Highmore 

'  9  East,  89«  OQ  Iwwcf .  183. 

•  8  Bam.  fc  Aid.  894. 
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derived  immediately  from  the  court,  except  in  counties  ptlitine, 
^here  he  acts  by  virtue  of  a  mandate  from  the  officer  to  whom  the 
^rit  is  directed  :  And  eren  there,  if  the  writ  be  directed  iminediately 
to  the  sheriff,  he  is  bound  to  execute  it ;  and  a  bail-bond  taken  on 
the  arrest  in  legal*.  The  officers  of  the  sheriff  are  of  three  kinds, 
first,  bailiffs  tn/ee,  or  perpetual  baiiiflb,  who  have,  by  charter  or 
prescription,  the  execution  of  writs  within  the  gmldabk^ ;  secondlj, 
common  bailiffi,  (called  in  the  old  books  bailifis  errant^ f)  who  m 
usually  bound  with  sureties  in  an  obligation  for  the  dae  execution  of 
their  office,  and  thence  are  called  bound  bailiflb"^;  thirdly,  tpeeial 
buliA,  nominated  by  the  plaintiff  or  his  attorney,  and  appdated 
by  tbe  sheriff  pro  koc  vice\ 

The  sheriff's  %Darrant^to  any  of  these  officers  ought  not  to  be  made 
out,  until  the  sheriff  have  the  writ  in  his  actual  custody' .  And  (here- 
fore,  where  the  defendant  was  arrested  before  the  officer  had  any 
warrant,  and  before  the  writ  was  deliTcred  to  the  sheriff,  the  bail- 
bond  was  ordered  to  be  deliyered  up  to  be  cancelled^  So  where  an 
attorney  fills  up  the  sheriff's  warrant  oh  a  capias  ad  respondendum^ 
after  it  is  signed,  sealed  and  sent  to  him  with  a  blank,  this  is  bad^ 
And  where,  the  sheriff  having  directed  a  warrant  to  A.  and  all  hb 
other  officers,  to  arrest  B.,  and  A^  afterwards  inserted  therein  the 
name  of  C. ;  it  was  holden  that  the  warrant  was  illegal,  and  the 
arrest  by  C.  consequently  Toid^.  But  where  the  sheriff  made  a  war- 
rant to  four  jointly  J  and  not  tevera/Iy,  and  one  of  them  arresled  the 
defendant,  the  court  of  Common  Pleas,  though*  they  were  of  opinion 
that  the  arrest  was  not  authorized  by  the  warrant,  would  not  interfere 
to  discbarge  the  defendant  out  of  the  custody  of  tbe  sherifl^  on  enter- 
ing a  common  appearance^ 


•  6  Darof.  &  Eatt,  71.  r  Append.  Chap.  IX.  }  B4«  5,  6. 

^  For  an  accbant  of  ibe guildabte,  and  bow  V  R.  M.  1654.  {  9.  R.  E.  15  Car.  II.  $  4. 

it  differK  from  a  franekue,  tee  8  Co.  125.  a.  K.  B.   R.  M.  1654.  (  9.  R.  H.  14  &  15 

Dalt.  Sher.  185.  and  ibr  tbe  nature  of  the  Car.  II.  reg.  I.  C.  P.  SUt.  6  Gm.  L  e.  ft- 

office  of  a  bailiff  in  fie^  see  DalL  Sher.  187.  f  53. 

Gitb.  a  P.  30.  k  8  Domf.  k,  £a»t,  187. 

«  3  Eaat,  130.  >  S  Wilt.  47. 

^  1  Kac.  Com.  346.  ^  6  Domf.  le  East,  12t. 

•  9  Blac.  Rep.  959.  4  OamC  Se  But,  ^  9  Tannt.  \6U 
119. 


OF  THS  TIME  OF  ARREST.  239 

If  the  defendant  reside  within  a  liberty^  the  bailiflT  of  which  has 
the  execution  and  retuni  of  writs,  there  should  regularly  be  a  noil 
amMoM ;  or  if  there  be  not,  the  sheriff,  for  haying  execution  of  the 
writ,  should  make  out  his  mandafey  directed  to  the  bailiff  of  the 
fiberty*.  And  if  there  be  two  liberties  in  a  county,  and  the  sheriff 
make  his  mandate  to  thehailiff  of  one  of  them,  wlio  gives  him  no 
answer,  he  may,  upon  a  non  omtffa«,  arrest  the  defendant  in  either 
liberty*";  and  even  if  the  sheriff  enter,  and  arrest  the  defendant  in  a 
liberty,  without  a  non  omilfcur,  the  arrest  is  good,  though  the  sheriff 
may  be  liaUe  to  an  action®. 

The  arrest  may  be  made  at  any  time  (except  on  a  Sunday f)  before^ 
or  oil  the  day  of  the  return  of  the  writ ;  and  at  any  plac^  within  the 
county,  except  where  the  defendant  is  privileged.  But  it  cannot  be 
made,  between  the  day  of  the  return  and  quarto  die  poat^  by  origi« 
DaH.  And  by  the  statute  20  Car.  II.  c.  7.  §  0.  '<  no  person  or  per« 
^soDs,  upon  the  Lord't  day,  shall  serve  or  execute,  or  cause  to  be 
'*  served  or  executed,  any  writ,  process,  warrant,  order,  judgment, 
*^  er  decree,  except  in  cases  of  treason,  felony,  or  breach  of  the 
"  peace :  but  the  service  of  every  such  writ,  &c.  sliall  be  void,  to  all 
**  intents  and  purposes^ ;  and  the  person  or  persons  so  serving  or  ex- 
^  cnting  the  same,  shall  be  as  liable  to  the  suit  of  the  party  grieved, 
**  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he  or  they 
^  had  done  the  same,  without  any  writ,  &c." 

In  eonstruing  this  statute,  it  has  been  holden,  that  an  arrest  can- 
not be  made  on  a  Sundqy^  upon  a  capias  utlagatuin^ ;  or  for  non- 
payment of  a  penalty  upon  conviction'.  And  the  statute  extends 
not  only  to  process  properly  so  called,  but  also  to  all  notices  on  which 
rules  are  made :  and  hence  it  has  been  holden,  that  service  of  notice 
of  plea  filed  on  a  Sunday  is  void,  by  construction  of  the  statute^. 


«  Gilb.  C.  P.  S5,  &c.  *  1  Salk.  78.    The  service  of  process  on  a 

^  5  Co.  92.  a.  Gilb.  C.  P.  29.  9  East,  335.  Sunday,  being  absolutely  Toid  by  the  sutata, 

S40,  cannot  be  made  good  by  any  subsequent 

*  Gilbb  C  P.  27.  Fiitpairiek  t.  Kellg,  M.  waiver  of  the  defendant,  as  by  bis  not  oIh 

SS  Geo.  III.  K.  B.  cited  in  3  Dnmf.  le  East,  jecting  until  after  a  rule  to  plead  given.  $ 

740.  and  aee  5  Durnf.  3c  East,  687.  9  East,  East,  155.  8  East,  547.  fbj. 

341,  S.  7  Taont  31 1.  1  Chit  Rep.  375.  m  '  Barnes,  319. 

K  1  Durnf.  &  East,  865. 

f  1  SkL  «I9.  S  Sip.  Acp.  585.  ^  8  East,  547. 
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Where  A.  was  arrested  at  the  auit  of  B.,  and  discharged,  the  sheriff 
not  jlLDOwing  that  there  was  also  a  detainer  in  his  office  at  the  suit  of 
C.  and  on  the  Sunday  following  he  was  arrested  at  C.'s  suit,  the 
court  discharged  him  out  of  custody*;  considering  the  arrest  on  the 
Sunday  as  an  original  taking,  or  as  a  rei^aking  afiter  a  volufUary 
escape*" ;  and  in  either  case  it  was  prohibited  by  the  statute.  But 
after  a  negligent  escape,  the  defendant  may  be  retaken  on  a  Sunday  ; 
and  that  either  by  the  officer  upon  fresh  pursuit,  or  by  virtue  of  an 
escape  warrant^ :  for  this  is  not  an  original  taking,  but  the  party  is 
still  in  custody  upon  the  old  commitment.  Also  it  is  holden,  that 
bail  may  take  their  principal  on  a  Sunday,  in  order  to  surrender 
him' ;  for  this  is  not  by  virtue  of  any  process  at  all.  And  it  should 
seem  that  process  of  contempt,  being  of  a  criminal  nature,  may.  be 
served  upon  that  day^  But  a  rule  nUi  for  an  attachment,  for  non- 
payment of  mouey  pursuant  to  the  master's  aUocatur,  cannot  be  so 
served^ 

» 

With  regard  to  the  place  where  an  arrest  may  be  made,  it  i» 
holden,  that  no  man  can  be  arrested  in  his  own  house,  provided  the 
outer  door  be  shut* ;  or  in  the  kind's  presence^ ;  or  within  the  verge 
of  his  royal  palace*,  (except  by  an  order  of  the  board  of  green  cloth, 
or  unless  the  process  issue  out  of  the  palace  court'' ;)  or  in  any  place 
where  the  king's  justices  are  actually  sitting*.  And  it  has  been 
decided,  that  process  canoot  be  lawfully  executed  in  Kenaimgion 
palace,  which  is  privileged  for  this  purpose  as  a  royal  residence^". 
But  an  arrest,  within  the  verge  of  the  king's  palace,  has  been  holden, 
in  the  Common  Pleas,  to  be  no  ground  for  discharging  the  defendant 
out  of  custody\  The  privilege  of  the  parties  to  a  suit,  and  their 
witne$$e$,  of  which  we  have  before  spoken^  may  also  in  some  mea- 
sure be  considered  as  of  a  local  nature :  And  of  the  same  kind  is  that 


•  5  Durnf.  Sc  East,  25.  »  Stat.  28  H«sii.  VIII.  c  19.  3  Init.  UL 
"»  Barncn,  373.  2  u.  Raym.  978.  3  Salk.  9l.  284.  6  Mod. 
«  2  Ld.  Raym.  1028.  2  Salk.  626.  6  Mod.  73.  Holt,  590.  S.  C. 

^^'  ^'  C«  *  3  Durnf.  &  Ea«t,  735. 

•  6  Mod.  201.  1  Atk.  239.  but  lee  2  Blac.  i  3  Inst.  140,  41.  2  Mod.  18K  but  tee  1 
^P-  "•'3-  LeT.  106. 

•  12  Mod.  34a  1  Atk.  55.  Willes,  459.  -  |0  East,  578.  1  Campb.  475. 

r  8  Ourof.  &  Eatt,  86.  ■  7  Taunt  311.  and  see  I  Chit.  Rep.  375. 

C  5  Co.  91.  but  fee  Cowp.  1,  jn  noiu. 

^  3  Blac  Com.  289.  •  ^„/e,  221,  2;  3» 
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of  clergymen^  Trho,  by  several  ancient  8tatuti?a%  are  privileged  from 
•iresty  in  going  io  and  returning  from  church,  or  performing  divine 
service ;  but  not  if  they  stay  in  church,  with  a  fraudulent  design  of 
eluding  the  process  of  the  law.  And  it  is  said,  that  the  party  grieved 
may  have  an  action  upon  these  statutes^. 

Id  making  the  arrest,  the  sheriff  or  his  oflScer,  it  has  been  said, 
jaost  actually  seize  or  touch  the  defendant's  body^ :  but  this  does  not 
seem  to  be  absolutely  necessary ;  for  if  a  bailiff  come  into  a  room, 
and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  that  is  held 
(o  be  an  arrest ;  for  he  is  in  custody  of  the  officer^.  And  it  is  not 
necessary  that  the  officer  who  has  the  authority,  should  be  the  hand 
that  arrests,  nor  in  the  presence  of  the  person  arrested,  nor  actually 
ID  sight,  nor  is  any  exact  distance  prescribed  :  it  is  sufficient  if  he 
be  near,  and  acting  in  the  arrest^  If  the  defendant  be  wrongfully 
taken,  without  process',  or  after  it  is  returnable^,  &c.  he  cannot  be 
lawfully  detained  in  custody  under  subsequent  process,  though  regu- 
larly issned :  For  the  court  will  not  suffer  their  process  to  be  abused, 
or  made  the  instrument  of  an  illegal  arrest.  But,  in  the  Common 
Plea^,  a  defendant  illegally  in  custody  at  the  suit  of  one  plaintiff,  is 
not  privileged  from  arrest  at  the  suit  of  another,  unless  there  be  some 
coUosian^. 


•30  EAw.  III.  c  5.  1.  R.  II.  c  15.  and  341.  ,S  BUc.  Rep.  1087. 1190.  Doug.  671. 
tet  1  Mar.  wen.  2.  c.  3.                                  .       «  1  SaJk.  79. 

^  12  Co.  100.    In  5  Bac.  Abr.  566.  it  is  ^  Cas.  temp.  Hardw.  304.  aqd  see  9  New 

said,  that  the  arrest  of  a  clergyman  under  Rep.  C.  P.  211,  12. 
ciTil  procass,  either  in  going  to  church,  to  •  Cowp.  65. 

pcHbm  dWine  service,  or  in  returning  from  t  2  Anst.  461.  and  see  1  New  Rep^  C.  P. 

tbeaccy  oo  aoy  day,  is  a  false  imprison-  135. 

Bcot    But  from  several  later  decisions  it  g  2  H.  Blac.  29.  ^nd  see  3  East,  89.  1 

may  be  collected,  that  if  any  action  would  Rose,  2C1, 2. 

lie,  which  is  doubtful,  it  should  be  an  action  h  2  Dlac.  Rep.  823.  and  see  2  Bos.  Ic  Pul. 

en  liie  east,  and  not  an  action  of  trespass^  282. 
eiaiast  the  aberiff  or  his  officers.  3  Wils. 
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CHAP.  XL 


Of  the  Bail  bond  ;  and  Duty  of  Sheriffs,  Sfc.  on  ik 

Arrest. 

Tl^HEN  the  defendant  ift  arrested,  he  is  either  let  out  of  custody, 
upon  giving  bail  to  the  sheriff,  or  an  attorney's  undertakiog, 
for  his  appearance  ;  or  depositing  in  the  sheriff's  hands,  the  sum  ia- 
dorsed  on  the  writ,  with  ten  pounds  in  addition  to  answer  costs,  &c. 
or  he  remains  in  custody,  or  escapes,  or  is  rescued,  &a 

Bail  in  personal  actions  came  in  with  the  capiat :  and  is  either  to 
the  sheriff,  for  the  appearance  of  the  defendant  at  the  return  of  the 
writ,  or  to  abide  the  event  of  the  suit :  The  former  is  called  bail  to 
the  sheriffs  or  bail  below ;  the  latter,  bail  to  the  actioHj  or,  when 
special,  bail  above.  -  Before  tlie  statute  23  Hen.  VI.  c.  0.  the  sheriff 
was  not  obliged  to  bail  a  defendant  arrested  upon  mesne  process, 
unless  he  sued  out  a  writ  of  mainprize ;  though  he  might  have 
taken  bail  of  bis  own  accord^.  This  arbitrary  power  produced  great 
extortion  and  oppression  of  the  subject :  to  remedy  which,  it  was 
enacted  by  the  above  statute,  that  ''  sheriffs,  &c.  shall  let  oat  of 
^'  prison  all  manner  of  persons  arrested,  or  being  in  their  custody, 
by.  force  of  any  writ,  bill  or  warrant,  in  any  action  personal,  or  by 
cause  of  indictment  of  trespass,  upon  reasonable  sureties  of  suffi- 
cient persons,  having  Sufficient  within  the  counties  where  such  per- 
'^  sons  be  so  let  to  bail  or  mainprize,  to  Iieep  their  days  iu  such  place 
*^  as  the  said  writs,  bills  or  warrants  shall  require ;  persons  being  in 
^^  their  ward  by  condemnation,  execution^  capias  utkigatumf  or  ex- 
^*  communicatiun,  surety  of  the  peace,  or  by  special  commandment 
**  of  any  justice,  and  vagabonds  refusing  to  serve  according  to  the 
^'  statute  of  labourers,  only  excepted.'' 


it 


•Qilb.C.  P,33.  Vent.  55,  85.   2  Saund.  60,  61./.   1  H. 

»» Id,  20,  21.  4  Bac.  Abr.  461.  F.  N.  B.      Blac.  233.  15  East,  321. 
5^1.  Plowd.  67.  Dalt.  Sher.^6.  and  tee  1 
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And  that  *^  no  sherifis,  &o.  shall  take^  or  cause  to  be  taken,  any 
*'  obligation,  for  any  cause  aforesaid,  or  by  colour  of  their  office,  but 
^'  only  to  tbemaeWes,  of  any  person,  nor  by  any  person,  ^hich<8baU 
**  be  in  their  ward  by  oOurse  of  law,  but  by  the  name  of  their  office ; 
"  sod  upon  condition  written^  that  the  prisoners  stiall  appear  at  the 

a 

"  day  and  place  contained  in  the  writ,  bill  or  warrant.  And  if  any 
"  sberiflb,  &c.  take  any  obligation  in  other  form,  by  colour  of  their 
<'  office,  it  shall  be  Yoid.'' 

This  is  a  public  act,  of  which  the  courts  will  judicially  take  notice, 
without  its  being  specially  pleaded\  And  it  hath  two  branches : 
first,  as  to  the  p€r$(m$  to  be  let  to  bail ;  and,  secondly,  as  to  theybrm 
of  the  aecurity^  Upon  the  first  branch  of  the  statute,  it  has  been 
determined,  that  the  sheriff  has  no  authority  to  take  a  bond  for  the 
appearaace  of  persons  arrested  by  him,  under  process  issuing  upon 
an  indictmeot  at  the  quarter  sessions,  for  a  misdemeanour ;  but  can 
only  take  a  recognizance  for  their  appearance^ :  And  it  has  been 
doabted,  whether  the  sheriff  can  take  bail  on  an  attachment  for  a 
coDtempt,  issuing  out  of  a  court  of  law**.    ButHt  is  holden,  that  bail 


•  6  Darnf.  k,  £ast,  355.  15  East,  9S3. 

^  For  tbe  determioatioos  on  both  Uiesc 
braocbes  of  the  sutate,  tee  2  Wms.  Saund. 
59. 11.  (3),  Ice. 

c  4  Dorof.  fc  East,  505.  2  H.  Blac.  418. 

'  In  an  4momymout  case,  reported  io  I  Str. 
479.  tbe  Chief  Justice,  oii  a  motion  for  an 
attacbment,  declared,  that  all  ^be  jodges 
00  consideration  had  resolved,  that  the 
iberiff  coald  not  take  bail  on  an  attachment, 
bot  a  jndgc  at  his  chamber  might.  And 
accordingly,  io  a  late  case  of  Pke^s  o. 
Bvreii,  4  Price,  23.  it  was  determined  by 
tbe  court  of  Exchequer,  that  tbe  sheriff 
cannot  let  out  of  custody  on  bail,  a  defen- 
dsnt  taken  under  an  attachment,  issuing  out 
•f  ooorta  of  )aw,  for  non-payment  of  costs ; 
such  proorss  being  in  nature  of»  and  in 
effect  aoexecotion:  and  see  Com.  Rep, 
t64.  Barnes,  64,  accord  but  see  1  Ld.  Raym. 
t^,  2  Salk.  608.  S.  C  amtra.  The  case  of 
Mamt  V,  Hajfward  bowcTer,  6  Taunt.  569 
2Manb.  280.  S.  C.  b  an  authority  to  sbew, 

R 


that  although  the  sheriff  it  not  boaad  to 
Uke  bail  upon  an  attachment,  yet  if  he  do^ 
he  may  recover  upon  the  bail-bond :  and 
see  the  case  of  Rex  v.  Dawet,  I  Ld.  Raym. 
722.  2  Salk.  608.  S.  C  accord.  That  indeed 
was  the  case  of  an  atUchment  out  of  Chan- 
cery; but  prooess  issuing  out  of  conrta  of 
law  and  equity  is  said  to  stand  on  the  same 
foundation.  That  case  was  decided  upon 
great  consideration,  and  is  at  variance  with 
tbe  subsequent  case  of  PhtUpt  ii  BvrrtU  |  the 
foundation  of  which  was,  that  an  attack* 
ment  is  a  process  in  uature  of  an  esecntion* 
Per  BmfUf,  J.  in  the  case  of  Lemit  v.  ilfor- 
Umd,  2  Bam.  &  Aid.  63.  And  as  it  waa 
determined,  in  tbe  latter  case,  that  an 
attachment  issuing  ont  of  the  eoorl  of 
King's  Bench,  for  non-payment  of  moMtf, 
is  in  nature  of  mesne  process,  the  pria- 
ciple  on  which  the  case  of  Pkel^  o»  BtrraU 
was  decided,  cannot  it  seenss  be  supported. 
In  tbe  case  of  Rew  o.  AifUU,  T.  25  Geo.  III. 
K.  B.  a  dlftinctioo  was  takeaby  tbe  e^nnsel 
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nay  be  taken  on  m  attachmeBt  out  of  Chancery,  on  in««iie  process*, 
though  hot  after  a  decree".    The  pnwtice  upon  mesne  process  is,  for 
the  sheriff  to  take  a  bond  in  the  penalty  of  40/.  for  the  defendut  to 
appear  and  answer* ;  and  an  action  may  be  brought  on  the  bond,  in 
the  name  of  the  sheriff*.    But  though  the  sheriff  may,  yet  he  is  not 
compellable  to  take  bail  on  an  attachment  out  of  Chancery ;  it  hating 
teen  determined,  that  an  action  wiU  not  lie  against  him  for  refusing 
to  take  if :  and  therefore  if  he  wUl  not  take  bail,  the  defendant  must 
remain  in  custody,  and  can  only  be  relicTed  by  applying  to  the  cban. 
cellor,  or  a  judge  of  the  court  out  of  which  the  process  issued'.    If 
the  sheriff  take  bail,  it  seems  from  the  case  of  the  King  v.  l»aiMit, 
that  he  may  be  amerced,  if  the  party  do  not  appear  and  answer;  but 
in  a  subsequent  case*,  a  messenger  was  sent,  upon  the  sheriffs  return 
of  cepi  corpu$,  to  bring  him  in ;  which  seems  to  be  now  the  prsctice 
in  Chancery,  instead  of  making  an  order  on  the  sheriff  to  bring  in  the 
body.    So,  in  the  Exchequer,  if  the  condition  of  the  borid  be  broken, 
the  course  is  said  to  be,  to  get  an  order  on  the  return  by  the  sberiiF  of 
cep»  corpiu,  for  a  messenger  to  bring  in  the  defendant'. 

When  the  defendant  is  arrested,  and  in  actual  custody,  it  is  the 
duty  of  the  sheriff  to  take  bail,  if  required :  and  therefore  if  a  b.U 
bond  be  tendered,  with  sufficient  sureties,  and  the  sheriff  refuse  to 
accept  It,  and  Uberate  the  defendant,  he  is  liable  to  a  special  action 
on  the  case".  But  in  order  to  ,mainUin  such  an  action,  it  must 
appear  that  the  parties  who  were  offered  as  bail,  had  sufficient  within 
the  coun  y  where  the  arrest  was  made-.  The  clause  which  require, 
feasonable  sureties,  was  introduced  for  the  benefit  of  U.e  sheriff;  and 


in  ar9iiiii6nt»  ^Wch  seetn  to  be  reasonable, 
between  an  attachment  for  non-paymeot  of 
moneys  and  for  not  deliTering  papers  or 
^tber  cause;  and  it  was  said,  that  on  the 
-femer,  the  sheriif  might  take  bail,  but 
<her  latter  was  bailable  only  before  a  judge. 

•  Sty.  Hep.  t\%.  «34.  8  Vent.  237.  Com. 
ftep.  864.  Bamta,  64.  8  Blac.  Rep.  955.  6 
Tamt  569.il  Marsh.  880.  S.  C.  butaee  3 
'Leon.  808.  contra. 

*  Gilb.  Rep.  84.  Prec.  Chan.  331.  S.  C 

^  1  Eq.  Gas.  Abr.  351.  4  Bac.  Abr.  tit. 
ifiirtfiO.4V.463. 


*  6  Taunt  569.  2  Marsh.  280.  S.  C.  sihI 
see  3  Price,  224. 

•  1  B.  Blac.  468.  6  Taunt.  571,  &c.  I 
Marsh.  283.  886.  S.  C. 

'  1  Sir.  479. 

f  2  Salk.  608.  1  Ld.  Raym.  722.  S.  C 

*  Prec.  Chan.  33i. 

•  3  Price,  223. 

^  Gilb.  C.  P.  20.  Cro.  Car.  196.  W.  Joo. 
226.  S.  C.  I  Sid..  22.  2  Mod.  31.  84. 180.  8 
Vent.  96.  6  Durnf.  &  Bast,  255.  and  sea  8 
Wms.  Saund.  61.  «.  (5.) 

'  15  East^  380. 
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dierefore,  tboagh  he  may  infist  apon  two  sureties,  yet  he  may  take  a 
bood  with  one  only*.  And  for  the  same  reasoni  the  plaintiff  cannot 
mtintain  an  action  against  him,  for  taking  sureties  that  are  insuf- 
ficieot,  or  do  not  inhabit  within  his  county^.  And  though  the  words 
of  the  statute  seem  to  be  confined  to  persons  arrested  and  in  actual 
custody,  yet  it  has  been  holden,  that  the  arrest  need  not  be  stated  in 
an  action  upon  the  bail  bond^ ;  and  if  stated,  it  is  not  traversable'' : 
for  it  would  be  of  mischievous  consequence,  if  a  bail  bond,  taken 
civilly,  without  exposing  the  party  by  an  arrest,  were  not  as  effectual 
as  if  he  bad  been  actually  arrested. 

The  second  branch  of  the  statute  requires  a  security  by  band  or 
•Uigation* :  and  therefore  an  agreement  in  writing,  made  by  a  third 
person  with  the  sheriff's  oflBcer,  to  put  in  good  bail  for  the  defendant 
at  the  return  of  the  writ,  or  surrender  his  body  to  the  officer,  or  pay 
(he  debt  and  costs^;  or  an  attorney's  undertaking  to  the  officer,  for 
the  appearance  of  the  defendant',  or  to  give  a  bail  bond  to  the  sheriff 
in  due  time^  has  been  holden  to  be  void,  by  the  statute  23  Hen.  YI. 
e.  0.  and  an  action  will  not  lie  upon  such  agreement  or  undertaking^: 
In  these  cases,  if  bail  above  be  not  duly  put  in,  the  sheriff  is  liable  ta 
an  action  for  Hn  escape ;  and  the  court  will  not  relieve  him,  by 
jiermitting  him  afterwards  to  put  in  and  justify  bail^ :  nor,  after  the 
plaintiff  has  recovered  against  the  sheriff  for  the  escape,  will  the  court 
proceed  summarily  against  the  attorney,  to  make  him  pay  the  debt 
and  costs,  for  his  breach  of  faith'.  It  is  also  settled,  that  the  sheriff 
or  bis  officer  cannot  maintain  an  action  against  the  defendant  for 
Doney  paid,  when  he  has  discharged  him  out  of  custody  on  mesne 
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process,  nvithoat  taking  a  bail  bond,  and  has  in  consequence  of  his 
non-appearance,  been  obliged  to  pay  the  debt  and  costs^ 

The  bail  bond  is  required  to  be  on  a  half-crown  stamp*' ;  and  is 
usually  taken  in  a  penalty,  being  double  the  amount  of  the  sum 
sworn  to  and  indorsed  on  the  writ,  notwithstanding  the  statute  \2 
Geo.  I.  c.  20.  which  directs  the  sheriff  to  take  bail  for  that  sum,  and 
BO  more^ ;  and  the  sheriff*s  bail  are  liable  thereon  to  the  full  extent 
of  the  debt  and  costs,   not  exceeding  the  penalty  of  the  bond"*. 
Respecting  the  Jbrm  of  the   bond,  there  are  three  things  to  be 
obseryed  ;  first,  that  it  be  made  to  the  sheriff  himself ;   secondly,  that 
it  be  made  to  him,  by  his  name  of  office;    and  thirdly,  that  it  be  con- 
ditioned for  the  defendant's  appearance  at  the  return  of  the  writ,  and 
for  that  only*.    Therefore,  if  the  bond  be  not  made  to  the  sheriff^  or 
be  not  made  to  him  by  his  name  of  office',  or  if  it  be  single,  without 
any  condition  at  alK,  or  with  an  impossible  condition',  or  the  coa^ 
dition  be  not  for  the  defendant's  appearance',  or  be  for  that  and  sooae- 
tbing  e\ie\  it  is  void  by  the  statute.    So  it  is  void,  if  executed 
before  the  condition  is  filled  up^.      And  if  the  objectioD  to  the  bail 
bond  appear  on  the  face  of   the  declaration,  or  upon  oyer,  the 
defendant  may  demur ;  but  otherwise  he  should  plead  it :    and  when, 
by  pleading  or  otherwise,  it  appears  in  any  part  of  the  record,  be 
may  move  in  arrest  of  judgment'. 

If  the  bond  be  substantially  good,  it  cannot  be  avoided  for  any 
trifling  informality,  or  variance  of  the  condition  from  the  writ,  in  the 
description  of  the  plea,  or  of  the  time  or  place  of  appearance.  Thus, 
where  the  writ  was  to  answer  the  plaintiff  in  a  plea  of  debt  Jar  three 
hundred  and  twenty  pounds,  or  in  a  plea  of  trespass  with  an  ae 
9tiam,  and  the  condition  was  to  answer  the  plaintiff  in  a  plea  of  debt 
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cfr  trespass  generally ,  or  witboat  Mentioning  the  pliea  $i  all,  the 
Tftriances  were  hoMen  to  be  imnuiterial* ;  for  the  statute  only^ 
requires  a  boQd  conditioned  for  the  defendant's  appearance,  and  the* 
description  of  the  plea  is  merely  surplusage.  And  accordingly, 
where  the  sheriff,  upon  an  original  writ  in  a  plea  of  trespass  on  the 
case  an  premiset^  took  a  bail  bond  conditioned  for  the  defendant's 
appearance,  to  answer  the  plaintiff  in  a  plea  of  ire$pas$y  the  court 
held  it  to  be  ValidK  So  where  the  writ,  in  ireapawj  was  to  appear 
before  the  lord  the  king  at  Westminster,  and  the  condition  was  to^ 
appear  before  the  jmtices  of  the  King*9  Bench  at  Westininster% 
the  bond  was  holden  good.  And  where  (be  writ,  by  origincUy  was 
returnable  before  the  lord  the  king,  wheresoever  he  shall  then  be  m 
England,  and  the  condition  was  without  the  words  wheresoeverf 
&c.  the  court  gaye  judgment  for  the  plaintiff,  in  an  action  upon  the 
bond ;  saying,  they  would  understand,  that  by  appearing  before  thei 
king  was  meant,  before  the  king  in  his  courl,  and  not  before  the 
king  in  person*.  So  where  the  condition  of  the  bond,  in  aa  action 
by  mginal,  was  to  appear  before  the  king  at  Westminster,  it  wa» 
deemed  sufficient*.  But  an  allegation,  that  an  action  was  depending 
in  bis  majesty's  court  of  the  Bench  at  Westtminster,  is  not  sustained 
by  proof  of  a  pluries  bill  of  Middlesex ;  for  by  such  allegation,  the* 
Common  Bench  must  be  intended^.  So  where  a  capias  ad  respon-' 
dendum  was  made  returnable  before  his  majesty* s  justices  of  the- 
Bench  at  Westminster,  by  virtue  of  which  the  sheriff  issued  bi» 
mandate  to  the  bailiff  of  a  liberty,  commanding  him  to  take  the 
defendant,  so  that  the  sheriff  might  have  his  body  before  bis  said 
majesty  at  Westminster ;  and  the  bailiff  took  a  bail  bond,  conditioned 
for  the  defendant's  appearance  before  his  said  majesty  at  Westntjjn" 
ster;  the  court  of  Common  Pleas  held,  that  the  variance  between 
the  bail  bond  and  the  writ  was  fatal,  and  therefore  that  the  bond  was 
void,  by  the  stat.  2S  Hen.  VI.  c.  0^.  It  has  also  been  holden,  that 
the  statute  for  preventing  frivolous  and  vexatious  arrests^  is  merely 
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directory  to  the  sheriff;  and  does  not  avoid  the  bul  bond,  where 
there  is  oo  affidavit  of  the  cause  of  action^  or  the  sum  sworo  to  is 
Dot  indorsed  on  the  writ%  or  even  where  the  bond  is  taken  in  a 
penalty,  being  more  than  double  the  amount  of  the  sum  sworn  to*". 

The  defendant  having  given  a  bail  bond,  could  not  formerly  have 
dbcharged  his  bail  to  the  sheriff,  by  surrendering  himself  before  the 
return  of  the  writ ;  for  it  was  considered  as  a  settled  point,  that 
nothing  could  be  a  performance  of  the  condition  of  the  bail  bond,  but 
putting  in  and  perfecting  bail  above^.  But  it  has  since  been  deter- 
mined, that  if  the  defendant  surrender  himself  to  the  sheriff,  before  or 
on  the  return-day  of  the  writ,  the  bail  bond  may  be  given  up  to  be 
cancelled ;  after  which,  the  plaintiff  cannot  take  an  assignment  of  it^  ; 
nor  can  he  rule  the  sheriff,  or  maintain  an  action  against  him,  for  not 
assig^ning  it*.  And  where  the  defendant  surrendered  to  the  gaoler  at 
the  county  gaol,  in  discharge  of  his  bail  to  the  sheriff,  before  twelve 
o^clock  on  the  first  day  of  term,  being  the  return-day  of  the  writ, 
and  the  under-sheriff,  who  lived  at  a  distance,  signified  his  assent  to 
the  surrender  by  return  of  post  the  next  day,  it  was  hel^  sufficient  to 
discharge  the  bail  bond,  of  which  the  plaintiff  had  taken  an  assign- 
ment afterwards,  with  notice  of  such  surrender'^  But  it  is  optional 
in  the  sheriff,  whether  he  will  accept  the  surrender  of  the  party,  in 
discharge  of  the  bail  bond :  and  therefore  where  notice  of  such 
surrender  was  given  to  the  sheriff,  and  to  the  gaoler  in  whose  custody 
the  party  then  was,  at  the  suit  of  another,  after  which  the  gaoler  let 
the  party  out  of  custody,  the  court  held  that  the  gaoler  was  not  liable 
upon  his  bond  of  indemnity  to  the  sheriff,  as  for  an  escape  in  the 
fctfipersuit;  for  the  party  was  not  legally  in  the  custody  of  the 
sheriff  or  his  gaoler,  merely  by  virtue  of  such  surrender*.  And  it 
se^ms,  that  rendering  the  defendant  to  tlie  King^s  Bench  prison, 
before  the  return  of  the  writ,  will  not  discharge  bis  bail  to  the  sheriff^ 
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» 

The  provisions  of  the  statute  of  Hen.  YI.  are  not  applicable  to 
secarities  taken  by,  or  for  the  benefit  of  the  plaintiff  \  And  hence, 
an  attorney's  undertaking  to  appear  for  the  defendant  is  binding,  if 
pTen  to  the  plaintiff  in  the  cause,  though  it  be  not  exactly  in  the 
form  prescribed.  By  an  old  rule  of  court^  *^  a  prisoner  taken  upon 
a  cupuit  shall  not  be  discharged,  till  he  hath  given  bond  to  appear ; 
aalefls  the  plaintiff  or  his  attorney  shall  consent  to  take  an  appear- 
aaoe,  without  bail  :*'  But  it  is  now  the  common  practice  to  take  an 
tttcNiiey*s  undertaking  to  the  plaintiff,  where  special  bail  is  required ; 
and  the  courts  will  enforce  it  by  attachments 

It  sometimes  happens,  that  persons  arrested  upon  mesne  process 
may  not  be  able  to  find  sufficient  sureties  for  their  appearance  at  the 
yetam  of  the  writ,  and  yet  may  be  able  to  make  a  deposit  of  the 
money  for  whkdi  they  are  so  arrested,  together  with  a  competent  sum 
for  costs:  and  therefore,  by  the  statute  43  Geo.  III.  c.  46.  §  2. 
reciting  that  it  is  expedient  that  persons  arrested  should,  upon 
making  such  deposit,  be  permitted  to  go  at  large  until  the  return  of 
the  writ,  without  finding  bail  to  the  sheriff  for  their  appearance  at  the 
return  thereof;  it  is  enacted,  that  '^  all  persons  who  shall  be  arrested 
^  upon  mesne  process,  within  those  parts  of  the  united  kingdom  of 
"  Crtoi  Britain  and  Ireland^  called  England '  and  Ireland,  shall 
^  be  allowed,  in  lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  the 
**  hands  of  the  sheriff,  by  delivering  to  him  or  to  his  under-sheriff,  or 
**  other  officers  to  be  by  him  appointed  for  that  purpose,  the  sum 
^  indorsed  upon  the  writ,  by  virtue  of  the  affidavit  for  holding  to 
**  bail  in  that  action,  together  with  fell  pounds,  in  addition  to  such 
^  sum,  to  answer  the  costs  which  may  accrue  or  be  incurred  in  such 
*'  action,  up  to  and  at  the  time  of  the  return  of  the  writ,  and  also 
^  such  further  sum  of  money,  if  any^  as  shall  have  been  paid  for  the 
*^  king^s  fine  upon  any  original  writ;  and  shall  thereupon  be  dis« 
**  charged  from  such  arrest,  as  to  the  action  in  which  he,  she  or  they 
^  shall  so  deposit  the  sum  indorsed  on  the  writ/* 
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And  that  *^  the  sheriff  shaH,  io  every  such,  case,  at  or  before  ttr 
*^  return  of  the  said  writ,  pay  into  tli^  court  in  which  such  writ  shall 
<^  be  retuifilable,  the  sum  of  money  so  deposited  with  him  as  afore- 
'f  said ;   and  thereupon,  in  case  the  defendant  or  defendants  ahatt 
'^  afterwards  duly  put  in  and  perfect  bail  in  sueh  action,  aecording 
<<  to  the  course  and  practice  of  such  court,  the  sum  of  money  so 
^f  depouted  and  paid  into  court  as  aforesaid  shall,. by  ixrAew  of  the 
^<  court,  upon  motion  to  be  made  for  that  purpose,  be  repaid  to  snob 
<^  defendant  or  defendants  :    but  in  case  the  defendant  or  defendants 
'<  shall  not  duly  put  in  and  perfect  bail  in  such  action,  then  and  in 
'^  such  case  the  said  sum  of  money  so  deposited  and  paid  kito  conrt 
*^  as  aforesaid  shall,  by  order  of  the  court,  upon  a  like  motion  to 
*^  be  made  for  that  purpose,  he  paid  out  to  the  plaintiff  or  plaiotiib 
*'  in  such   action%  who  shall  be  thereupon  authorised  to  enter  a 
**  common  appearance,  or  file  common  bail  for  sooh  defendant  or 
*^  defendantjs,.if  the  said  plaintiff  or  plaintifl^  shaU  so  think  fit ;  such 
'^  payment  to  the  plaintiff  or  plaintiiis  to  be  made  subject  to  such 
deductions,  if  any,  from  the  sum  of  ten  pounds  deposited  and  paid 
to  answer  the  costs  as  aforesaid,  as  upon  the  taxatioD  of  the  plain- 
'^  tiff's  costs,  as  well  of  the  suit  as  of  his  appUcataon  to  the  court  in 
^'  that  behalf,  may  be  found  reasonable/' 

This  act  of  parliament  has  been  sometimes,  though  erroneoosly, 
called  Lord  EUenborougKs  act^ :  and  in  the  construction  of  it,  the 
court  has  holden,  that  where  money  is  paid  to  the  sheriff  upon  an 
arrest,  it  shall  be  presumed  to  have  been  paid  as  a  deposit  in  lieu  of 
bail,  unless  a  discharge  or  some  acknowledgment  in  writing  be  given 
to  the  defendant  for  the  debt  and  costs^.  And  where  the  defendant 
puts  in  bail  above,  who,  on  being  excepted  to,  render  him,  instead  of 
justifying,  the  plaintiff  is  not  entitled  to  receive  the  money  out  of 
court ;  but  the  defendant,  if  he  made  the  deposit,  may  in  such  case 
receive  it  back'*.  So  if  a  defendant,  being  arrested  by  a  wrong  name, 
pay  the  amount  of  the  sum  sworn  to,  and  lOi.  for  costs  to  the 
sheriff,  without  prejudice,  the  court  of  Common  Pleas   will  not 
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permit  the  plaintifFlo  take  it  out  of  court,  on  the  defendant's  omitting 
to  parfect  baU\  If  the  deposit  was  made  by  any  other  person  than 
the  defendant,  the  court  will,  upon  bail  above  being  put  in  and  per- 
fected, or  the  defendant  surrendered,  order  it  to  be  repaid  to  the 
biil,  or  other  person  by  whom  it  was  actually  deposited,  and  not  to 
the  defendant^  The  cases  in  which  the  plaintiff  may  think  fit  to 
enter  a  common  appearance,  or  file  common  bail  for  the  defendant, 
are  where  he  claims  and  means  to  proceed  for  more  thamthe  snm 
ifldorsed  on  the  writ :  but  in  these  cases,  there  is  no  provision  made 
by  the  act,  with  regard  to  costs,  if  he  should  not  eventually  recover 
Dore  than  that  sum  ;  nor  for  his  refunding  any  part  of  it,  if  he  should 
recover  less.  In  an  action  for  a  malicious  arrest,  an  allegation  that 
the  plaintiff  gave  bail  to  the  sheriff  for  hi|i  appearance  at  the  return 
of  the -writ,  is  not  supported  by  evidence  that  he  paid  the  debt  and 
102.  for  costs  into  the  hands  of  the  sheriff;  but  he  may  still  maintain 
the  action,  although  he  cannot  ifecover  for  the  consequential 
damages'. 

If  the  defendant,  upon  being  arrested,  remain  in  custody,  he  is 
either  confined  in  a  private  boose,  or  carried  to  the  county  gaol.  And 
where  a  person  was  arrested  by  virtue  of  a  warrant  directed  to  a 
sheriff's  officer,  but  on  account  of  illness  was  permitted  to  remain  a 
few  days  in  bis  own  house,  in  the  custody  of  the  officer's  follower,  who 
was  not  named  in  the  warrant,  but  who  kept  the  key  of  the  house  ih 
his  possession,  and  was  then  removed  to  gaol,  where  he  continued  for 
the  reaiainder  of  two  months,  the  court  of  Common  Pleas  held,  that 
this  was  a  legal  imprisonment,  so  as  to  constitute  an  act  of  bank- 
ruptcy"*. For  preventing  the  oppression  of  inferior  officers,  in  the 
execation  of  process  for  debt,  it  is  enacted  by  the  statute  32  Geo. 
11.  c«  2d«.  commonly  called  the  Lords*  Act,  that  ^*  no  sheriff,  under- 
^*  sheriff,  baiUff,  Serjeant  at  mace,  or  other  officer  or  minister,  shall 
^  convey  or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or 
^  persons  by  him  or  them  arrested,  or  being  in  his  or  their  custody,  by 
^^  virtae  or  colour  of  any  action,  writ,  process,  or  attachment,  to  any 
^  tavern,  alehouse,  or  other  public  victualling  or  drinking  house,  or  to 
^  the  private  house  of  any  such  officer  olr  minister,  or  of  any  tenant  or 
^  relation  of  his,  without  the  free  and  voluntary  consent  of  the  person 


*  5  Tftnnt  633.  a  5  Tauit  106.  1  Marih,  469.  S.  a 

^  1  Smith  R.  13.  «  §  1. 

;  4  Campb.  S13. 1  Stait.  AZ.  Pri.  48.  S.  C. 
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'^  or  persons  so  arrested  or  in  custody ;  nor  charge  any  such  person  or 
^<  persons'  with  any  sum  of  money,  for  any  wine,  beer,  ale,  yictiials,  to- 
«  baoco,  or  any  other  liquor  or  things  whatsoever,  save  whatbe,  she,  or 
*^  they  shall  call  for,  of  his,  her,  or  their  own  free  accord ;  nor  sbsU 
^^  cause  or  procure  him,  her,  or  them,  to  call  or  pay  for  any  such  liquor 
**  or  things,  except  what  he,  she,  or  they  shall  particularly  and  freely 
**  ask  for ;  nor  shall  demand,  take,  or  receive,  or  cause  to  be  demanded, 
<<  taken,  or  received,  directly  or  indirectly,  any  other  or  greater  sum  or 
**  sums  of  money,  than  is  or  shall  be  by  law  allowed  to  be  taken  or  de- 
<'  manded  for  any  arrest  or  taking,  or  for  detaining,  or  waiting  till  the 
*'  person  or  persons  so  arrested  or  in  custody  shall  have  given  an  ap- 
*^  pearance  or  bail,  as  the  case  shall  require,  or  agreed  with  the  person  or 
<^  persons  at  whose  suit  or  prosecution  he,  she,  or  they  shall  be  taken 
<<  or  arrested,  or  until  he,  she,  or  they  shall  be  sent  to  the  proper 
^'  gaol  belonging  to  the  county,  riding,  division,  city,  town,  or  place, 
*^  where  such  arrest  or  taking  shall  be  ;  nor  shall  exact  or  take  any 
*'  reward,  gratuity  or  money,  for  keeping  the  person  or  persons  so  ar* 
^'  rested  or  in  custody,  out  of  gaol  or  prison/' 

And  that  **  no  sheriff,  &c.  shall  carry  any  such  person  to  any  gaol 
or  prison,  within  /bur  and  twenty  hours  from  the  time  of  such 
arrest,  unless  such  person  or  persons  so  arrested  shall  refuse  to  be 
^'  carried  to  some  safe  and  convenient  dwelling  house,  of  his,  her,  or 
"  their  own  nomination  or  appointment,  within  a  city,  borough,  cor- 
"  poration,  or  market  town,  in  case  such  person  or  persons  shall  be 
^^  there  arrested,  or  within  three  miles  from  the  place  where  such 
**  arrest  shall  be  made,  if  the  same  shall  be  made  out  of  any  city, 
*^  borough,  corporation,  or  market  town,  so  as  such  dwelling  house 
be  not  the  house  of  the  person  arrested,  and  be  within  the  county, 
riding,  division,  or  liberty  in  which  the  person  under  arrest  was  ar- 
**  rested ;  and  then  and  in  any  such  case,  it  shall  be  lawful  to  and  for 
*^  any  such  sheriff,  or  other  officer  or  minister,  to  convey  or  carry  the 
'^  person  or  persons  so  arrested,  and  refusing  to  be  carried  to  such 
'^  safe  and  convenient  dwelling  house  as  aforesaid,  to  such  gaol  or 
'^  prison,  as  he,  she,  or  they  may  be  sent  to,  by  virtue  of  the  action, 
^^  writ,  or  process  against  him,  her  or  them :  And  that  no  aheriff,  &c. 
*'  shall  take  or  receive  any  other  or  greater  sum  or  sums,  for  one  or 
*'  more  night's  lodging,  or  for  a  day's  diet,  or  other  expences  of  any 
*'  person  or  persons-  under  arrest,  on  any  writ,  action,  attachment,  or 
<<  process,  other  than  what  shall  be  allowed  as  reasonable  in  suph 


it 
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*^  esses,  by  some  order  or  orders  made  by  justices  of  the  peace,  iii 
''  pursusQoe  of  the  said  actV* 

These  provisioos  are  confined  to  persons  arrested  on  mesne  process ; 
the  intent  of  them  being,  that  snch  persons  may  haye  an  opportunity 
of  procaring  bail,  or  of  agreeing  with  the  plaintiflb :  and  it  has  ac- 
cordingly been  determined,  that  a  sheriflf  s  officer  is  not  liable  to  the 
penalties  of  the  statute,  for  carrying  a  defendant  taken  in  execuiian 
to  prison,  within  twenty  four  hours  after  the  arrest^.  Neither  is  the 
sherifi*  liable  to  an  action  of  escape,  for  taking  a  prisoner  in  execution 
to  a  lock-up  bouse,  and  keeping  him  there  fourteen  days  before  the 
return  of  the  writ^.  No  time  is  limited  by  the  above  act,  within 
which  a  defendant,  arrested  on  mesne  process,  should  be  carried  to 
the  county  gaol :  And  where,  to  an  action  for  an  escape  on  mesne 
process,  the  sherifi^  pleaded  that  the  debtor  was  rescued  out  of  his 
cnstody^  as  he  was  carrying  him  to  Newgate^  to  which  the  plaintiff 
replied,  that  the  debtor  ought  to  have  been  carried  to  prison  within  a 
cowvenieni  time  after  the  arrest,  and  that  he  was  rescued,  because  the 
defendant  neglected,  &c.  the  court  thought  the  replication  bad,  and 
gsYe  judgment  for  the  defendant^.  But  it  seems  to  be  the  duty  of 
the  sheriff,  if  possible,  to  carry  the  defendant  to  the  county  gaol,  by 
the  return  of  the  writ  on  which  he  was  arrested' ;  and  that  afterwards 
the  sheriff  keeps  him  at  his  peril,  in  case  the  creditor  is  delayed. 
Where  the  defendant,  however,  is  arrested  on  the  return  day,  he 
cannot  be  carried  to  the  county  gaol,  till  the  expiration  of  twenty 
four  boars  after  the  arrest^  And  where  the  sheriff,  having  arrested 
a  defendant  on  mesne  process,  keeps  him  in  his  custody,  after  the 
return  of  the  writ,  and  then  carries  him  to  prison,  he  is  not  liable  to 
an  action  on  the  case,  as  for  an  escape,  if  the  jury  find  that  the  plain- 
tiff has  not  been  delayed,  or  prejudiced  in  his  suit^. 

For  the  further  protection  of  persons  arrested,  against  the  op^ 
prenion  of  inferior  officers,  and  the  exaction  of  gaolers,  to  whose 
custody  they  may  be  committed,  it  is  by  the  same  statute^  enacted, 
that  <«  every  sheriff,  under-sherifl^  bailiff  of  any  liberty,  gaoler  and 


*  }  S.  •Per BuUer,  Jast 5  Dnrnf.  Ic  East, 41. 

*  4  Danir.  fc  Batt,  555,  '  5  Durnf.  &  Baity  40. 

*  4  TauDt  608.  f  Id,  37. 
^  1  Lotv.  1S8.  ^  §  4. 
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• 

**  keeper  of  any  pri9oa  or  gaol,  and  other  person  and  peraoDs^  by 
**  whom,  or  to  whose  custody  or  keeping,  any  one  shall  be  arrested, 
*'  taken,  comoiitted,  or  charged  in  execution,  by  virtue  of  any  writ, 
<<  process,   action,   or  attachment,  shall   at  all  times  permit  and 
<<  suffer  every  such  person  and  persons,  during  his,  her,  and  their 
<<  reqieotive  continuaoee  under  arrest  or  in  custody,  of  in  exeeotioo, 
*^  fof  any  debt,  damages,  costs,  or  contempt,  at  his,  her,  and  their 
'^  free  will  and  pleasure,  to  send  for,  and  havebrought  to  him,  her, 
/f  or  them,  at  seasonable  times  in  the  day  .time,  any  beer,   ale, 
^^  victufils^  or  otb^  necessary  food,  from  what  place  he,  she,  or  they 
*^  shall  think  fit,  or  can  have  the  same ;  and  also  to  have  and  use 
^^  such  bedding,  linen,  or  other  necessary -things,  as  he,  she,  or  they 
*^  shall  have  occasion  ibr,  and  think  fit,  or  shall  be  supplied  with, 
f<  during  his,  her,  or  th^r  continaance  under  any  such  arrest  or 
^  commitment,  without  purloining  or  detaining  the  same,  or  any 
*'  part  thereof,  or  inforciiig  or  requiring,  him,  her,  or  them  to  pay 
**  for  the  having  or  using  thereof,  or  putting  any  manner  of  restraint 
''  or  difficulty  upon  him,  her,  or  them,  in  the  using  thereof,  or  re- 
'^  lating  thereto;  and  no  such  prisoner  or  prisoners  shall  pay  any 
^^  thing  in  respect  thereof,  to  any  such  sherifT,  &c.    And  that  no 
'^  gaoler  or  keeper  of  any  gaol  or  prison,  or  other  person  thereto 
"  belonging,  shall  demand,  take,  or  receiTe,  directly  or  indirectly,  of 
*'  any  prisoner  or  prisoners  for  debt,  damages,  costs,  or  conteiiipt, 
*^  any  other  or  greater  fee  or  fees  whatsoever,  for  his,  her,  or  their 
'^  commit^ient,  or  coming  into  gaol,  chamber  rent  there,  release  or 
**  discharge,  than  what  shall  be  mentioned  or  allowed  in  the  list  or 
<V  table  of  fees,  settled,  inrolled  and  registered,  according  to   the 
«  directions  of  the  said  actV 

And  for  the  more  speedy  puntshfaig  gaolers,  bailiffs,  and  others 
employed  in  the  execution  of  process,  for  extoriiony  or  other  abuses 
in  their  respective  offices  and  places,  it  is  further  enacted,  that 
*^  upon  the  petition  in  term  time,  of  any  prisoner  or  person  beingy 
<<  or  having  beeq  under  arrest  or  in  custody,  complaining  of  any 
"  exaction  or  extortion  by  any  gaoler,  bailiff,  or  oilier  officer  or 
**  person,  in  or  employed  in  the  keeping  or  taking  care  of  any  ^ol 
"  or  prison,  or  other  place,  where  any  such  prisoner  or  person  under, 
'<  or  having  been  made  under  arrest  or  in  custody,  by  any  process  or 
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^  aetion,  h  or  sbsU  baye  been  carried,  or  in  respect  of  the  arresting 
^  or  apprehending  any  person  or  persons,  by  virtue  of  any  process, 
*^  action,  or  warrant,  or  of  any  other  abuse  whatsoever,  committed 
*'  Of  done  in  their  respective  offices  or  places,  unto  any  of  bis  ma« 
*^  jesty's  courts  of  record  at  WeHmituier^  from  whence  the  process 
"  issued,  by  which  any  person  who  shall  so  petition  was  arrested, 
^  or  under  whose  power  or  jurisdiction  any  such  gaol,  prison,  or 
*^  place  is ;  or,  in  vtieaium  time,  to  any  jnii^  of  any  such  courts  at 
**  FFesfMtffisler,  from  whence  any  such  process  so  issued ;  or  to  the 
^*  judges  of  assise,  Itc. ;  every  such  court,  judges  of  assize,  &c.  are 
*^  by  the  said  act  authorized  and  requured  to  hear  and  determine  the 
'*  same,  in  a  summary  way,  and  to  make  sudi  order  thereupon,  for 
^  redresring  the  abuses  which  shall  by  any  such  petition  be  oom- 
**  plained  of,  and  for  ponilshing  such  officer  or  person  complained 
*^  against,  and  for  making  reparation  to  the  party  or  parties  iqjured, 
*^  as  they  shall  think  just,  together  with  the  costs  of  every  such 
^*  complaint;  and  all  orders  and  determinations  which  shall  be 
^^  thereupon  made,  by  any  of  the  said  courts,  &c.  shall  have  the 
^'  same  eflfeet,  force  and  virtue,  as  other  orders  of  the  same  courts, 
**  &c. ;  and  obedience  thereto  may  be  enforced  in  like  manner,  by 
^  attachment  or  otherwiseN''  And  that  **  every  sheriff,  under-sheriff^ 
*^  baUiff  of  any  liberty,  bailiff,  seijeant  at  mace,  gaoler,  and  other 
**  officer  and  person  as  aforesaid,  who  shall  in  anywise  offend  against 
'^  the  said  act,  shall,  for  every  such  offence,  (over  and  above  such 
"  other  penalties  or  punishments  as  be  may  be  liable  unto,)  forfeit 
**  and  pay  to  the  party  thereby  aggrieved,  the  sum  of  Jifty  pounds, 
'*  to  be  recovered,  with  treble  costs  of  suit,  by  action  of  debt,  bill, 
^*  plaint,  or  information,  in  any  of  his  majesty's  courts  of  record  at 
''  Weatmnutw^J' 

At  common  law,  a  sheriff  has  no  right  to  take  fees  for  the  execution 
of  process® :  And  by  the  statute  23  Hen.  VI.  c.  0.  he  is  only  entitled 
to  the  fee  oli  four  pence,  for  issuing  his  warrant  on  mesne  process,  to 
arrest  the  defendant' ;  although,  when  the  plaintiff  has  paid  the  sum 
of  one  guinea  to  the  bailiff  for  an  arrest,  he  has  been  allowed  it  by 
the  master  or  prothonotary,  in  the  taxation  of  oosts^    And  where  a 

*§  11.  <  1  Chit.  Rep.  309«  per  HtJlrogi,  J.  and 

^S  19.  see  S  Blac.  Rep.  1101.  3  Durnf.  ft  East, 

*  8  Bam,  Ic  Aid.  5€3.  1  Chit.  Rep.  S95.  417.  8  New  Rep.  a  P.  59. 1  Surk.  Nu  Pru 

S.C.  417. 
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ftberiflfs  oflSoer,  who  had  arrested  «  defendant,  demanded  and  reoeiTed 
from  htm,  a  larger  sam  than  he  was  liable  to  pay  ts  a  caption  fee, 
and  for  the  expence  of  a  bail  bond,  &c.  the  court  of  Exchequer,  on 
motion,  ordered  it  to  be  referred  to  (he  master,  to  ascertain  what  the 
officer  was  entitled  to  on  that  account,  and  ordered  him  to  restore 
the  surplus  to  the  defendant,  and  to  pay  the  costs  of  the  application\ 
But  if,  by  abuse  of  the  process  of  one  of  the  courts  at  IFe«<iniii#ler, 
a  sheriflTs  oftcer  extort  a  promissory  note  from  a  suitor,  and  then 
dedare  upon  that  note,  in  another  of  the  courts  at  fF6«<mtsi#fer, 
the  latter  court  cannot  interfere  summarily  to  punish  the  officer, 
under  the  statute  83  Geo.  II.  c.  S8«  §  12^  And  in  order  to  reoover 
a  penalty  on  this  statute,  against  a  sheriiF's  officer,  for  takings  a 
larger  fee  than  is  allowed  by  law  upon  an  arrest,  the  plaintiff  must 
prove  what  sum  is  allowed  by  law,  dther  by  a  table  of  fees,  or  some 
regulation  respecting  it  by  the  officers  of  the  court  out  of  which  the 
process  issued^.  The  justices  in  .sessions  have  no  authority  to  6x 
the  bailiff's  fees  for  an  arrest*^ :  And  an  action  will  not  lie  against  the 
sheriff,  where  more  than  the  sum  allowed  has  been  taken  for  a  bail 
bond,  by  one  of  his  officers,  to  whom  the  warrant  was  not  directed, 
but  to  whose  lock*up  house  the  defendant  was  brought,  after  being 
arrested*. 

When  a  defendant  escapes  out  of  legal  custody,  he  may  either  be 
retaken  by  the  sheriff  or  other  officer  on  fresh  pursuit,  or  by  Tirtoe 
of  an  escape  warrant,  (if  he  escaped  out  of  the  custody  of  the  marshal 
of  the  King^s  Bench,  or  warden  of  the  Fleet  prison,)  on  the  statote 
1  Ann.  Stat.  2.  c.  6.  And  though  in  general  a  defendant  cannot 
be  retaken  on  fresh  pursuit,  after  a  voluntary  escape^,  yet  it  lias  been 
determined,  that  a  bailiff  who  has  arrested  a  prisoner  on  mesne 
process,  may  retake  him  before  the  return  of  the  writ,  though  he 
voluntarily  permitted  the  prisoner  to  escape  immediately  after  the 
arrest'.  By  the  aboTe  statute  it  is  enacted,  that  **  if  any  person  or 
**  persons  committed  or  rendered  to,  or  charged  in  custody  of  the 
«  marshal  of  the  King's  Bench,  or  prison  of  the  Fleet,  either  in 
*'  execution  or  upon  mesne  process,  or  uppn  any  contempt  in  not 
^'  performing  the  order  or  decree  of  a  Court  of  Equity,  by  any  of 

•  4  Price,  309.  •  4  Esp.  Kep.  63. 

k  8  Boft.  fc  Pal.  88.  t  Carter,  812.  8  Bac.  Abr.  tit  Etmpe,  C 

«  1  Eip.  Re^  361.  8  New  Rep.  C.  P.  59.  «  8  Durnf.  fl&  JSait,  178. 

'  3  Durnt  k  East,  417. 
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''  ik  ittfl(jesty*s  courts  a^    fTeatminsterj    ghall    escape   from    the 

"  custody  of  tlie  marshal  or  prison  of  the  King*s  Bench,  or  frotn  the 

'^  prisbii  of  the  Fleets  or  shall  go  at  large,  it  shall  and  may  be  lavvfiil, 

"  vfpon  oatb  thei^of  in  writipg,  to  be  made  by  one  or  more  credible 

''  person  or    persons,  before  any  one  of  the  judi^es  of  that  court 

<'  Whei'e  such  action  was  entered,  or  judgment  and  execution  were 

''  obtained',  or   where  the  party  was  so  committed  or  charc^ed  as 

*'  aforesraSd,  to  amd  fot'  such  judge,  before  whom  such  oath  sh  ill  be 

"  oiade  as  abovesaid,  and  such  jddge  is  thereby  authorized  and 

"  required,  from  time  to  time,  to  grant  unto  any  person  whatsoevery 

''  who  shall  demand  the  same,  one  or  more  warrant  or  warranto 

*^  under  his  hand  and  seal,  therein  recking  the  action  or  actions, 

^  execution  or  executions,  contempt  or  contempts,  with  which  such 

"  perison  or  persons,  so  escaping  or  gfolng  at  large,  stood  charged, 

^  or  Were  comnTitted  at  the  Suit  of  any  person  or  persons,  on  whose 

"  behdf  such  warrant  dr  warrants  shall  be  demanded,  at  the  time 

^  of  such  escape  or  $foing  at  large,  (which  s&id  warrant  or  warrants 

''  sbdl  be  in  force  in  all  places  whatsoeyer,  within  the  kingdom  of 

"  Engldndy   dominion  of    WaleSj    and  town   of    Berwick    upon 

"  Tweed  J  directed  to  all  sheriflfs,  mayors,  bailiffs,  constables,  head* 

'^  borouglis  and  tithingmen,  therein  and  thereby  commanding  them, 

^  aiid  every  of  them,  in  their  respective  counties,  cities,  towns,  and 

*'  precincts,  to  seize  and  retake  such  person  or  persons,  so  escaped 

^  or  going  at  large ;  and  such  person  or  persons,  so  retaken  upon 

^  snch  warrant,  forthwith  to  cqnvey  and  commit  to  the  common 

*^  gaol  of  such  county,  where  such  person  or  persdns,  so  escaped  or 

"  going  at'  large,  shall  be  retaken,  there  to  remain  without  bail  or 

**  mainprize,  or  being  thence  upon  any  account  whatsoever  delivered 

^  or  removed,  until  he,  she,  or  they  shall  have  made  full  payment 

^'  or  satisfaction  to  the  respective  plaintiff  or  plaintiffs,  creditor  or 

'^  creditors,  in  such  action  or  actions,  execution  or  executions  named, 

"  or  until  the  judgment  or  judgments,  on  which  such  execution  or 

'*  executions  was  or  were  sued  out  against  such  person  or  persons, 

"  shall  be  reversed  or  discharged  by  due  course  of  law,  or  until 

^  jadgment  in  such  action  or  actions  be  given  for  such  person  or 

^  persons  so  committed  as  aforesaid,  or  until  the  said  contempt  or 

"  contempts,  for  which  such  person  or  persons  were  or  shall  be 

''  cotDinHted,  be  cleared  and  discharged.*'    Upon  this  statute  it 

has  been  detenriined,  that  if  a  person  charged  in  execution  in  the 

King's  Bench,  be  turned  over  to  the  Fleet  and  escape,  either  a  judge 

S 
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of  the  KiDg*s  Bench  or  Common  Pleas  may  grant  an  escape  warrant'. 
And  after  a  negligent  escape^  the  defendant,  we  have  seen**,  nty  be 
retaken  on  a  Sundatfy  by  virtue  of  such  warrant.     But  if  one  who  is 
no  officer,  by  virtue  of  the  warrant,  seize  a  person  escaping,  and 
bring  him  before  the  sheriff,  he  cannot  detain  him ;  for,  being  illegally 
executed,  it  is  the  same  thing  as  if  there  had  been  no  warrant  at  all^ 
It  has  also  been  determined,  that  a  person  who  has  a  day  rule,  cannot 
be  taken  by  virtue  of  an  escape  warrant^ ;  and  if  a  person  be  taken 
thereon  at  eight  in  the  morning,  and  the  same  day  obtain  a  day  rule, 
pursuant  to  a  petition  which  was  not  read  in  court  till  after  eighty  yet 
be  shall  be  discharged ;   for  as  to  this  purpose,  there  shall  be  no 
fraction  of  a  day^. 

The  plaintifTs  remedies,  when  the  defendant  escapes,  are  first,  by 
taking  out  fresh  process  against  him  ;  secondly,  by  obtaining  an  escape 
warrant  for  retaking  him,  if  the  escape  was  from  the  custody  of  the 
marshal  of  the  King^s  Bench,  or  warden  of  the  Fleet ;  and  thirdly,  by 
action  against  the  sheriff  or  officer,  for  an  escape :  And  these  re- 
medies may  be  pursued,  as  well  where  the  escape  was  voluntary^  as 
where  it  was  only  negligent^.  But  where  the  sheriff,  having  arrested 
the  defendant,  suffers  him  to  go  at  large,  upon  giving  bail  for  his 
a{)pearance  at  the  return  of  the  writ,,  he  is  not  liable  to  an  action  of 
escape:  for  he  was  obliged  to  take  bail,  by  the  statute  23  Hen.  VL 
c.  9^  And  even  where  he  suffers  him  to  go  at  large  without  bail,  he 
is  not,  it  seems,  liable  to  an  s^tion,  provided  he  have  him  at  the  return 
of  the  writ^.  But.if  he  have  him  not  then,  or  afterwards  suffer  him  to 
go  at  large,  without  lawful  authority,  he  is,  in  either  case,  liable  to  an 
action*.  And  where  an  action  is  brought  against  the  sheriff,  after  he 
has  taken  bail,  he  must  plead  the  statute ;  and  cannot  take  advantage 
of  it  ondemurrer  to  the  declaration,  or  in  arrest  of  judgment''. 


*  8  Mod.  240.  hg  Dnrnf.  &  East,  172.  2  Bos.  &  Pul. 

*»  i4«<e,  240.  35.   aul  seo  2  Wms.  Saund.  61.  c.  (4). 

<:  6  Mod.  154.  and  see  1  Str.  99,  100.  2  Barn.  &  Aid.  5(>. 

-*  8  Mod.  80.  *  Noy,  39.  1  Mod.  228,  9.  2  Mod.  178. 

«  Id  ikid.  and  see  2  Bac.  Abr.  tit.  Escape^  S.  C.  Gilb.  C.  P.  22.  2  Durnf.  &  £aftt,  174, 

£.  3.  &c.  7  Durnf.  &  East,  109.  1  Boa.  &  Pal- 

^  f  2  Bac.  Abr.  lit.  Escape,  C.  E.  3.  and  sec  225.  3  Anbt.  675.  and  see  2  Wms.  Saund. 

Stat.  8  &  9  W.  III.  c.  26.  61 .  c.  (4). 

«  Cro.  Eliz,  624.  852.  Noy,  39.  S.  C.  ^  Cro.  Eliz.  460.  Moor,  428.  S.  C.  1  Sid. 

1  Sid.  23. 1  Venl.  55.  3  Salk.  314, 15.  Gilb.  22.  439.  1  Vent.  85.   1  Mod.  1^3.  57.  S.  C. 

O  P.  22.  2  Wms.  Saund.  61.  d.  (6).  2  Sannd.  154.  5. 
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An  action  aa^ainst  the  sherifT  for  an  escape  may  it  seems  be  de- 
feated, by  putting  in  bail  in  the  original  action,  of  the  term  in 
which  the  writ  was  return  able,  though  after  the  expiration  of  the 
tipne  allowed  for  putting  it  in  ;  and  even  after  the  action  for  an  escape 
is  brought*:  To  prevent  this,  the  plaintiff  should  oppose  the  jus- 
tification of  bail, .  if  put  in  :  and  in  a  late  case*",  where  bail  had  been 
permitted  to  justify  without  opposition,  the  court  of  King's  Bench 
set  aside  the  rule  for  the  allowance  of  bail,  on  payment  of  Ihe  costs 
of  justification.  And  in  that  court,  bail  put  in  after  the  term  in 
which  the  writ  is  returnable,  is  not  an  answer  to  an  action  against 
the  sheriff  for  an  escape,  brought  before  it  was  put  in^.  So,  in  the 
Common  Pleas,  if  the  sheriff  omit  to  take  a  bail  bond  upon  the 
arrest,  and  afterwards,  upon  an  action  being  commenced  against  him 
for  an  escape,,  he  causes  bail  to  be  perfected,  the  court  will  order  the. 
aliowanoe  of  bail  to  be  set  aside,  that  the  action  may  proceed''.  But 
the  court  of  Exchequer  would  not  set  aside  an  order  for  the  al- 
lowance of  bail,  obtained  after  an  action  commenced  against  the 
sheriff  for  an  escape,  though  no  bail  bond  had  been  taken,  nor  bail 
above  put  in  in  due  time,  where  the  defendant  had  been  rendered  on 
the  day  of  the  expiration  of  the  rule  to  bring  iu  the  body*.  And  in 
aa  action  against  the  sheriflT,  for  not  assigning  a  bail  bond,  that  court 
would  not  grant  a  motion,  to  enter  the  recognizance  of  bail  on  the 
record,  as  taken  on  the  true  day,  (it  being  always  entered  g  nerally 
as  of  the  term,)  to  enable  the  plaintiff  to  proceed  with  his  action^ 
If  a  bail  bond  has  been  taken  by  the  sheriff,  though  his  clerk,  on 
enquiry  at  the  office,  deny  that  he  has  taken  one,  the  plaintiff  cannot 
maintain  an  action  against  him  for  an  escape^ :  It  is  therefore  usual, 
in  declariog  against  the  sheriff,  to  insert  three  counts ;  1st,  for  an 
escape;  2dly,  for  not  taking  the  defendant  when  he  had  an  oppor- 
tuaity  ;  and  3dly,  fur  Hot  assigning  the  bail  bond  on  request.  And 
io  an  action  for  an  escape  upon  mesne  process,  it  is  enough,  without 
producing  the  ivarrant,  or  giving  direct  evidence  of  the  arrest  or 
escape,  to  prove  the  sheriff^s  reiurn  of  cepi  corpus,  and  to  shew 


*  1  Esp.  Rep.  87.  2  Bos.  &  Pul.  35.  846.  ^  1  Taunt.  119.  and  see  id.  23.  6  Taunt. 

1  Taoiit  25,  1  Chit.  Rep.  575.  (a.J  167.  1  Marsh,  320.  S.  C. 

^/ioi€mqu€i  T.  Simpson,  E.  42  Geo.  III.  «  1  Price,  103. 

K,B.  '3  Price,  36. 

«  4  Maule  k  S«L  397.  f  5  Taunt.  325. 

s  2 
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that  the  pajrty  did  DQt.p^t^Ui.haUj  ai|d,  ^c^;i)al  Ui^lM  sberifl^'StCiistc^y 
at  the  returo  o£  th^.  ^jrit*. 


When,  the  defendant  is.  r^^tmed  ^po^  me^pf^  nropc^,  aa.  be.  isi 
going  to  priSDD,  thft  sberiffiWifty  return,  tb^  r^af^ufi^;  l)ut  no^ /wji^r^ 
the  defendant  is  rescued,  after  he  i^  piit  in  prifoq,  ^qept  bjj  tlra 
king*s  enemiesS  Ajid  it  seeiP^  >  tUat:  a  re tnr^  by,  Mifi  sberif,  to .  i^  biU; 
of  Middlesex,  statfog;  that  bfttpok  apd  dqt^p^d  tbe^dofendaot,  until, 
he  rescued,  himself,  and. that  h^  wja$.  not  afterwards  tmnA^  &4$.  ist 
sufficientf  without  naming,  the  rescuers,  or  statUig  tbePA  to  bQ.  poppte 
of  the  county f;  but  the  return,  not.  stating  the  arre$jt  tp,  h^v0  been 
made  in  the  prpper  couutyj  was  holden  to  be.bad^ :  And  if  the  defen^int, 
escape,  owing  to  tfaue  negligence  of  the  officer,  this  will  opt  juHMfy-tb^. 
i:eturn  of  a  rescue*.  Upop  the  sheriflTs  return  of  a  refct^,  th#,p)%i^r 
tiff  has  a  triplp  remedy  against  tbe  rescuers ;  by  attaphroent,  action 
on  the  case,  or  indictment^  The  return  of  a  rescue. is  of  its^f  a 
conviction^;  and. the  courts  will  grant  ap  afificAfii^f  upon.itjn  the 
first  instance^  whicli  should  be  made  returnable  at  a  general  rcjturut 
though  the  origiaal  process  was  at  a  day  certain^  B^t  without  the 
sheriff's  return,  the  courts  will  not  grant  an  attachment,  upop  a  novera 
affidavit  of  the  fact^.  It  was  formerly  the  constant  course,  upon  thp 
return  of  a  rescue,  to  set  a  certain  fine  of  four  nobles  on  each  of- 
fender* :  but  of  late  years,  the  courts  have  fined  acQordiog  to  their  dist- 
cretion,  upon  considering  the  circumstances  of  the  case^.  And  as  the 
sheriff's  return  of  a  rescue  is  not  traversable,  the  court  of  King's 
Bench  will  proceed  to.  punish  the  rescuers^  without  going  thrpugh  the 
ordinary  course  of  examining  them  upon  interrogatories*.   But  wher^ 


kd  Campb.  397.  And  for  the  evidence 
necessary  to  charge  the  defendant  with  the 
act  of  his  bailiff,  see  1  Holt  Ni,  PrL  217. 
1  Stark,  ^i.  PrL  413.  2  Stork.  Ni.  Fri.  189. 

2Q2.  314. 

^  Cro.  Jac.  419.  3  Bolst.  198.  1  Rol.  Rep. 
388.  440.  S.  C.  3  Lev.  46.  1  Str.  435.  Gilb. 
C.  P.  23.  bat  see  Cro.  Eliz.  868.  Moor,  852. 

«  Cro.  Jac.  419.  1  Rol.  Rep.  441.  1  Str. 
435. 5  Bur.  2814. 

<  1  Made  k  Sel.  190.  1  Holt  Ni^  Pii. 
539.  n.  S.  C. 

•  ]  Holt  Nl  PrL  537.  and  see  S  JSUrk. 


NL  Pru  189. 

'  Com.  Dig.  tit.  Retcous,  D.  An  indict- 
ment  for  preventing  an  arrest,  on  process 
issuing  oat  of  an  inferior  court,  must  state 
that  the  process  was  directed  to  the  officer 
of  the  court.     5  East,  304.  ' 

C  Cas.  temp.  Hardw.  1 12. 

b  2  Salk.  586.  Say.  Rep.  1^1. 4  Bur.  2199. 

«  1  Str.  624. 

k  2  Salk.  586.  6  Mod.  141.  1  Str.  531. 

1  T.Jon.  198.  2  Salk.  586. 

■  1  Str.  642. 

«  4  Bur.  2129.  but  see  2  SaU[.  586. 
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a  defendant  in  that  court,  was  brought  up  on  an  attachment^  for  res- 
cuio^  a  person  arrested  on  a  warrant  for  obstructing^  excise  officers, 
it  was  said  to  be  the  inyariable  practice  of  the  court,  in  such  a  case, 
to  put  the  defendant  to  answer  interrogatories,  though  he  did  not 
deDjr  the  charge  in  the  sfttdkvitk,  ht&4i%  the  prosecutor  waived  put- 
iag  them^ 


>  5  Danif.  k  East,  36S. 
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CHAP.  XII. 


Of  Appearance,  and  Bail  to  the  Action. 

TTERETOFORE,  \vben  a  writ  issued  out  of  the  King's  Bench, 
it  was  entered  upon  a  roll ;  so -that  though  the  officer  had  not 
returned  the  writ,  yet  the  defendant  might  have  appeared  at  the 
day  given  by  the  roll,  and  <  that  either  to  save  himself  from  corporal 
pain  by  imprisonment,  or  to  prevent  the  loss  of  issues,  or  to  save  bis 
freehold  or  inheritance*.  And  so  it  was  in  the  Common  Pleas; 
where  they  entered  the  writ  upon  a  roll,  by  way  of  recital,  viz. 
Dominus  rex  muit  breve  suum  clausum,  in  hac  verba,  &c".    ' 

Appearance  is  the  first  act  of  the  defendant  in  court^ ;  and  differs 
from  putting  in  bail,  which  is  the  act  of  the  court  itself*^,  as  is  evident 
from  the  language  of  the  bail-piece  in  the  King's  Bench,  wherein 
the  defendant  is  stated  to  be  delivered  to  bail"*,  &e.  And  it  is  either 
voluntary  or  compulsive,  A  voluntary  appearance  is  oC  no  effect, 
in  the  King's  Bendi,  unless  the  plaintiff's  attorney,  within  fourteen 
days  after  such  appearance,  sue  out  a  writ  of  latitat,  or  bill  of 
Middlesex,  where  the  defendant  abides  in  that  oounty*.  But  this  rule 
cannot  be  taken  advantage  of  by  any  but  the  defendant,  unless  some 
particular  fraud  be  alleged^  In  the  Common  Pleas  it  is  a  rule,  that 
no  bail  be  put  in  for  any  party  against  whom  no  writ  or  process  is 
sued  out,  without  leave  of  the  courts.  And  no  bail  is  required  in 
that  court,  but  a  common  appearance  only,  if  the  defendant  appear 
upon  a  summons,  attachment  or  distress,  or  by  supersedeas  quia  im- 
providi,  &c**. 


»Co.Lit.  135.  a.  1  Salk.  64. 
b  Com.  Dig.  tit.  Pleader,  B.  1. 
«  1  Salk.  8. 
<  1  Atk.  239. 


•  R.  T.  4  W.  at  M.  reg,  1.  K.  B. 
f  1  Maule  &  Sel.  408.  fa,) 
s  R.  U.  14  Jac,  I.  rtg.  2.  §  4. 
^  R.  M.  1654.  §  12.  C.  P. 


OF  APPEARANCE.  SGe*) 

In  actions  by  original,  in  the  King^s  Bencbi  the  appearance  i» 
entered,  on  a  half  crown  8tainp%  with  the  filacer  of  the  county 
where  the  action  is  brought^ ;  and  upon  a  summons,  attachment  or 
digtringOMj  it  should  be  entered  on  or  before  the  quarto  die  post  of 
the  return  of  the  writ^.  So,  in  the  Common  Pleas,  the  appearance  by 
original  is  entered  with  the  proper  filacer^ :  and  the  defendant  in 
that  court,  must  appear  upon  a  summons,  attachment,  or  distringas, 
within  Jour  days  after  the  return,  which  are  reckoned  inclusive  both 
of  the  return  day  and  quarto  die  posV.  And  at  the  time  of  enter- 
iDg  the  appearance,  in  both  courts,  the  defendant's  attorney  must 
ddiyer  to  the  filacer,  a  memorandum  or  minute  of  his  warrant,  duly 
stamped^ 

The  appearance  of  the  defendant  is  triable  by  the  record^ :  and  in 
the  Common  Pleas  it  is  a  rule*",  that  ^*  all  appearances  for  defendants, 
upon  writs  of  capias,  alias  and  pluries,  issuing  out  of  that  court, 
ought  to  be^entered  of  record,  or  otherwise  they  are  not  warranted 
by  the  course  of  the  court ;  neither  can  the  defendant,  if  he  have  been 
arrested,  ])lead  comperuit  ad  diem  in  discharge  of  the  sheriff's 
bond  taken  for  his  appearance/'  By  that  rule,  the  appearance  is 
required  to  be  entered  with  the  proper  filacers  ;  but  there  does  not 
seem  to  be  any  appearance  roll,  or  entry  of  the  defendant's  appear- 
ance, except  the  statement  of  it  on  the  recognizance  roll,  or  ou  the 
imparlance,  plea,  or  issue  roll,  and  the  entries  in  the  filacers'  books  ; 
which  entries  however  cannot  be  considered  as  records. 

Bail  to  the  action  are  common  or  special.  In  the  King's  Bench 
by  bUl,  common  bail  must  be  filed  in  all  cases  where  special  bail  is 
not  necessary,  or  has  been  dispensed  with  by  the  court ;  and  (hey 
are  particularly  required  in  ejectment,  for  the  casual  ejector*,  and  to 
authorize  judgments  by  warrant  of  attorney,  default,  or  non  sum  in- 


•Sut.  48  Geo.  IIT.  c.    149.  Sched,  Part  §  \3.  R.  E.  24  Car.  II.  reg,  2.  C.P. 
II.  S  III*  3^   Geo.  in.  Seked.  Part  II.  §  «  1  H.  Blau.  9. 

in.  f  Ante,  no,  II. 

^  Trye,  ia  prtf,  and  tee  Append.  Chap.         <  Cro.  Eliz.  466,  7. 
XI.  §  1,  2.  *  R.  M.  14  Jac.  I.  reg.  2.  C.  P. 

•Trye.67,8.  «  R.  T.  14   Car.  II.  R.  M.  33  Car.  11. 

**  R.  M.  14  Jac.  I.  reg.  1,  2.  R.  M.  1654.  K.  B.  « 


2^  or   COMMON  BAJX^^ 

formatus^.  These »  b^i^  are  merely  nominat".  lo  th^  Compon 
Pleas,  there  is  oo  comtf^on  bail ;  but  in  thai  court,  a^d  a^so  J9  tb^ 
Kilty's  Bench  by  ori'Hnqil,  ^  comoion  appearance  ia  enl^reU  (or 
jthe  defendaut,  ip  casea  ^here  special  bail  is  ooit  necessary. 

Befor^  the  making  of  the  statute  12  Geo.  I.  c.  29.  the  d^ndaBt 
hems^  always  arrested  upon  process  againat  bis  person,  U  sras  db*- 
cretionary  in  the  courts  to  discbarge  him  upon  common  bail,  /or  a 
coiojnoo  appearance,  or  hold  bim  to  special  bail*^.  Anciently,  if  the 
cause  of  action  were  for  a  sum  under  twenty  pounds,  or  for  uocertfOfi 
damages^,  the  courts  let  the  defendant  out  of  custody  upon  common 
bail ;  but  if  it  were  for  a  sum  certain  above  twenty  pounds,  tbejf 
made  liim  find  special  bail' :  Afterwards,  the  sum  was  reduced  to 
ten  pounds^:  And  now,  by  the  statute  $1  Qeo.  III.  c.  124.  §  1.  (qoo- 
tinned  by  the  57  Geo.  III.  c.  101.)  ^^  no  person  shall  bp  beld  to 
^'  special  bail,  upon  any  propess  issujng  out  of  any  4?durt,  wh^re  Ibe 
^'  cause  of  action  sliall  not  have  originally  amounted  to  the  sum  of 
^^  fifteen  pounds  or  upwards,  over  and  above  and  exclusive  of  ajny 
<<  costs,  charges  and  e^i^pences,  that  may  have  been  incurred,  ro- 
<<  covered,  or  become  chargeable,  in  or  about  the  suing  for  or  re- 
''  covering  the  same,  or  any  part  thereof,  except  where  the  cause  of 
'^  such  action  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any 
'^  bill  or  bills  of  exchange,  promissory  note  or  promissory  notes,  in 
^'  which  cases  the  parties  liable  thereupon  may  be  held  to  special  bail, 
'<  in  such  manner  as  if  this  apt  had  not  been  made."  60  that  special 
or  common  bail  is  no  longer  discretionary  in  the  court,  but  is  governed 
by  the  arreuf ;  it  being  a  general  rule,  that  wherever  the  defendant 
may  be  ajrrested,  he  may  be  holden  to  special  bail ;  and  i  converao, 
that  wherever  the  defendant  cannot  be  arrested,  common  bail  is  suf< 
ficient. 


•  R.  H.  1  W.  &  M.  R.  T.  4  W.  &  M.  Crom^.  Introd.  LXXXV. 

*5-  «   K.  B.  e  R.  M.  1664.  §  9.  K.  B.  Gilb.  K.  B.  309. 

*  For  the  origin  of  common  bail,  we  Gilb.  2  Keb.  101. 

K.  B.  309 ;  fur  the  drfference  between  com-  *  Gilb.  C.  P.  36,  V. 

won  and  tpeeiai  bail,  see  Gilb.  C.  P.  34,  5.  •  Id.  35.  R.  T.  24  Eiiz.  $  1.  R.  M.  1654. 

Cromp*  Introd.  LXIII.  j  and  for  the  man-  §  12  C.  P. 

ner  in  which  the  courts  formerly  exi  rciscd  '  Id,  36.  and  sec  the  statutes  11^  Geo.  i. 

their  diecrttion  of  allowing  contm*  n,  or  re-  c  S9.  &  19  Geo.  III.  c.  70. 

quiring  specMil  bail,  see  Gilb.  C.  P.  dfi,  ^ 
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C^mwo^  bail  vay  he  filed,  iur  a  eovaaon  appearaoce  eoterad^  by 
dte^kfeadant  or  bii  attorney^or  by  tfia  plaiatiiF  according  to  the 
ftatiite* ;  and  it  may  be  filed  or  entered  by  the  <lefeDdaot  ori^iBaUy, 
Of  in  cojiaef  ucnce  of  a  rule  of  eoart^  or  judge's  ^rder,  for  cKsoliarg- 
}X^  bigi  oui  of  custody^  on  filiag  or  entering  it.  In  Ibe  King's 
Btncb,  urbere  ibe  defendant  bas  been  served  witb  the  copy  of  a  bill 
of  UuUlwex^  or  other  process  thereon,  be  should  file  common  bail 
t(  ibe  return  of  it,  or  within  eight  days  after  such  return^  which  are 
r^kooed  0xcluni^ely ;  and  Sanday  is  not.  accounted  as  one  of  them**. 
These  hgil  are  entered  on  a  piece  of  panrhmeot,  called  a  haiUpiece% 
which  is  stamped  with  a  half  crown  stwnp^  and  filed  with  the  clerk 
of  (be  common  baits ;  who  is  required  to  nsrk  the  bail-pieces  nume-' 
rkal^^  as  tliey  are  received^.  The  defendant,  having  been  served 
wiih  a  copy  of  a  capi<M^  or  other  process  by  original^  in  the  King's 
Bench,  should  enter  a  common  appearance  with  the  filacer  of  the 
county  where  the  action  is  laid,  within  eight  days  after  the  appear- 
ance day,  or  quarto  die  post  of  the  return  of  the  process^.  In  the 
Common  Pleas,  the  eight  days  are  reckoned  from  the  return  day,  and 
oot  from  the  quarto  die  post  of  the  return  of  the  writ* ;  and  the  ap- 
pearance is  entered  witb  the  filacer  of  the  county  to  which  the  writ 
is  directed,  upon  a  pracipe  or  note  of  appearance  being  made  out 
and  delivered  to  him,  on  unstamped  paper,  which  he  enters  in  a  book 
kept  for  that  purpose*".  *And  at  the  time  of  filing  common  bail,  or 
entering  an  appearance,  the  defendant's  attorney  should  deliver  to 
the  oflBcer  with  wtiom  it  is  filed  or  entered,  ^  memorandum  or  mi- 
oute  of  his  warrant,  duly  atamped^  In  an  action  against  husband 
aad  wife,  when  the  husband  alone  bus  been  arrested,  special  bail  may 


*  13  Oeo.  I.  c  29. 

^  1  Obit.  Rep.  283. 

<  Sut.  5  Oeo.  II.  c.  27.  §  1 .  This  is  the 
MOBe  time  as  was  allowed  to  file  common 
WU  ttpM  an  anrwt,  before  the  statute  1 2 
Geo.  1.  0.  39.  4oa  iC  tha  ddndant  did 
aot  file  it  witbin  that  time,  he  was  liable  to 
the  penalty  of  fivt  pounds,  to  be  paid  to 
the  pkmtiC  ati|l.  5  W  &  M.  e.  2).  §  3. 
9  &  10  W.  Hi.  e.  25  t  33.  5  Mod.  392  1 
<^  InU.  57.  The  rule  for  payment  of  this 
penalty  was  absokuia  to  tba  first  in^tame ; 
the  vords  of  the  siatuta  bciiig*|  that  tiie 
coart  shall   immidialelg    award  judgment, 


whereupon  the  plaintiff  may  take  uat-eze- 
catioo.  2  Str.  737.  Gilb.  K.  B.  369. 
•>  1  Bur.  bG, 

•  Append.  Chap.  XI.  §  3. 

'Stat.  48  Geo.  III.  c.  149.  Sdud.  Part 
II.  k  III.  55  Geo.  III.  c.  184.  Mfd  Part 
II.  §  111. 

f  R.  E.  30  Geo.  III.  K.  B.  3  Durof.  fc 
Ea^t,  660. 

^  Imp.  K  B.  592. 

*  Imp.  C,  P.  216,  17.  Pr.  Reg.  32. 
^  Imp.  C.  P.  216. 

^'Antt^  no,  n. 
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justify  for  him  only,  on  his  filing  common  bail  for  his  Mrife*;  but 
vben  the  husband  alone  has  been  served  with  process,  he  ought  re- 
gularly to  file  common  bail,  or  enter  an  appearance,  for  himself  and 
his  wife** :  Yet,  where  he  entered  an  appearance  for  himself  only, 
the  court  of  Common  Pleas  held  it  to  be  so  far  regular,  as  that  the 
plaintifT  could  not  sign  judgment,  without  demanding  a  plea"".  And 
where,  in  a  similar  case,  an  appearance  was  entered  for  th#  husband 
only,  by  his  attorney,  who  expressly  disclaimed  any  interference  for 
the  wife,  and  the  latter  not  appearing,  an  appearance  was  entered 
for  her  by  the  plaintiff  according  to  the  statute,  upon  which  the 
plaintiff  declared  against  the  husband  and  wife  jointly,  and  the 
former  pleaded  for  himself  only ;  the  court  of  Exchequer  held,  that 
an  interlocutory  judgment  signed  against  both,  for  want  of  a  joint 
plea,  was  regular^. 

Where  an  attorney  of  either  court  has  accepted  a  warrant,  or  sub- 
scribed a  process,  declaration,  or  warrant  to  appear,  the  rule  in  the 
King^s  Bench  is,  that  ''  he  shall  be  compelled  to  cause  an  appear- 
ance, or  liable  to  an  attachment,  or  put  out  of  the  roll,  as  the  case 
requires  ;  and  the  party  is  not  to  be  received  to  countermand  such 
appearance,  after  his  retainer*.^*  And  in  the  Common  Pleas  it  is  a 
rule,  that  "  every  attorney  accepting*  or  subscribing  any  warrant  U> 
appear  for  any  defendant,  to  any  writ  issuing  out  of  that  court,  shall 
within  fowr  days  after  the  appearance  day  to  tjie  return  of  every 
such  writ  in  London  or  MiddleseXr  and  within  eight  days  after  tlie 
appearance  day  in  any  other  county,  enter  the  appearance  of  such 
defendant  with  the  proper  officer ;  and  if  he  do  not,  he  shall  be  liable 
to  an  attachment,  and  not  discharged  therefrom  till  he  hath  paid  full 
costs  to  the  plaintiff;  and  the  defendant,  when  he  appears,  shall  be 
compelled  to  plead  as  of  the  time  when  he  should  have  pleaded,  if 
his  appearance  had  been  duly  entered^"  The  usual  mode  of  pro- 
ceeding against  an  attorney,  for  not  filing  common  bail,  or  entering 
an  appearance,  pursuant  to  his  undertaking,  is  by  attachment^ ;  and 


•  1  Chit  Rep.  75.  §  13.  C.  P.  and  see  Lofft,  192,  3.  by  which 
^  BarDes,  41-9.  it  appears  that  the  aodertakiog  most  be 
c  1  H.  Blac.  235.  and  see  1  Salk.  114.  tigntd. 

d  RutteU  V.  Buchanan  and  wife,  Man.  Ex.  '  R.  H.  6  Geo.  I.  rf  j.  2.  C.  P. 

AddsndL  625,  &c                                   '  i  6  Mod.  42. 86. 

•  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654. 
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if  an  attorney  undertake  to  appear,  the  conrts  will  oblige  him  to 
do  it  in  a  proper  manner:  therefore  if  he  undertake  to  appear 
for  an  infaniy  he  must  appear  by  guardian*.  And  though  he  may 
bare  been  imposed  upon  by  the  sheriflT's  officer,  yet  they  mil  oblige 
bim  to  fulfil  hi3  undertaking*". 

Before  the  statute  12  Geo.  I.  c.  29.  common  bail  could  only  have 
been  filed,  or  a  common  appearance  entered,  by  the  defendant,  or 
bis  attorney.     But  now,  by  that  statute,  as  altered  by  the  5  Geo.  II. 
c.  27.  "  if  the  defendant,  having  been  served  with  process,  shall  not 
"  appear  at  the  return  thereof,  or  within  ei^ht  days  after  sucli  return, 
"  the  plaintiff,  upon  affidavit  of  the  service  of  such  process'^,  made 
"  before  a  judge,  or  commissioner  of  the  cnurt  for  taking  affidavits,  or 
"  before  the  proper  officer  for  entering  common  appearances,  or  his 
"  deputy,    (and   which  affidavit  shall  be  filed  gratis,)  may  enter  a 
*^  common  appearance,  or  file  common  bail,  for  the  defendant,  and 
^*  proceed  thereon,  as  if  such  defendant  had  entered  his  appearance, 
"or  filed  common  bail."     The  affidavit  required  by  these  statutes 
canout,  in  the  King's  Bench,  be  taken  before  a  commissioner  who  is 
coDcerned  as  attorney  for  the  plaintiff;  but  in  the  Common  Pleas  it 
is  otherwise^  :   And  in  the  latter  court,  a  common  appearance  cannot 
be  entered  by  the  plaintiff,  till  the  ninth  day  after  the  return  of  the 
vrit,  the  defendant  haviug  all  the  eighth  to  enter  it^     Common  bail 
however  should  be  filed,  or  a  common  appearance  entered,  by  the 
plaintiff  for  the  defendant,  of  the  term  in  which  the  writ  is  returnable^, 
or  before  the  quarto  die  post  of  the  first  return  of  the  following  term  ; 
it  being  holden  that  till  then,  common  bail  may  be  filed,  or  an  appear- 
ance entered,  as  of  the  preceding  term^.     And  it  cannot  be  filed  or 
entered  by  the  plaintiff,  in  a  subsequent  term^ :   though  if  judgment 
has  been  irregularly  signed,  without  filing  common  bail  for  the  de- 
fendant according  to  the  statute,  till  after  the  term  succeeding  that  in 
which  the  writ  was  returnable,  and  after  the  judgment  itself  has  been 
entered  up,  yet  the  defendant,  having  given  a  co^novit^  is  estopped 
fi'om  objecting  to  the  irregularity,  if  the  plaintiff  has  filed  common 


^  1  Str.'l  14.  445.  '  Cas.  temp,  Hardw.  138.  Holmes  ▼.  WhiU, 

^  1  Str.  693.  and  see  1  Chit.  Rep.  129.  foj.  Imp.  K.  B.  561 , 2. 2  Ourof.  &  £a5t,  719, 20. 

«  Append.  Chap.  XI.  §  4.  C  6  Bast,  314. 

*  R.  E.  13  Geo.  II.  C.  P.  b  2  Durnf.  &  East,  719,  20. 

•Pf.  Reg.  32.  Imp.  C.  P.  216,  17. 
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luiil  ii»iic  .pro  tunc,  before  the  time  of  making  tbe  objection".  If  tbe 
deCeadant  be  «ued  by  a  wrvng  name,  ami  do  not  appear,  the  plaintiff 
cannot  rectify  the  mistake  by  a|ipeartng  for  bim  in  his  right  name,  ac- 
cording to  the  statute^ :  nor  can  be  appear  for  hhn  in  the  nai&e  by 
which  he  is  sued,  and  afterwards  declare  against  him  in  his  right 
name^  But  in  the  Common  Pleas,  if  the  writ  and  declaration  be 
against  the  defendant  in  his  right  name,  an  appearance  entered  ibr 
him  by  the  plaintiff  according  to  the  statute,  in  a  wrong  name,  may 
be  amended^. 

For  preventing  inconTeniences  which  happened  to  plaintiffs,  by  the 
defendant's  omitting  to  file  common  bail,  according  to  the  ancient 
usage  and  course  of  the  court,  there  is  an  old  rule  in  the  King's 
Bench,  that  **  all  clerks,  &c.  do  within  ten  days  after  the  end  of 
««  every  term,  deliver  to  the  secondary,  a  note  of  all  such  appearances 
^'  as  have  been  made  unto  them  the  term  before,  and  by  whom  they 
*^  were  made,  so  that  the  person  appointed  to  enter  the  bails  may  see 
**  whether  they  are  filed  for  every  such  appearance  or  not'.**  And 
for  the  better  distinguishing  by  whom  common  ball  shall  have  been 
filed,  it  is  ordered,  that  ^'  in  all  cases  where  common  bail  shall  be 
<'  filed  by  the  plaintiff  for  the  defendant^  by  virtue  of  the  act^  these 
**  words  shall  be  written  on  the  bail-piece,  viz.  ^  filed  according  to 
'^  the  utatutCy  or  words  to  the  like  effect^*'  And  where  tbe  plaintiff 
files  common  bail  for  the  defendant,  on  any  day  between  tbe  second 
and  sixth  of  November^  and  be  is  in  other  respects  entitled  to  sign 
judgment,  it  is  signed  as  on  the  day  preceding  the  essoin  day  of 
Michaelmas  term*.  It  should  also  be  remembered^  that  b^  the  statute 
51  Qeo.  III.  c.  Ui.  §  2.  (continued  by  tbe  57  Geo.  III.  c.  101.)  if 
tbe  defendant,  on  being  personally  served  with  the  sumifaons  or 
attachment  by  original^  do  not  appear  at  tbe  retiirn  of  such  writ,  or 
of  tbe  distringaSy  as  tbe  case  may  be,  or  within  eight  days  alW  tbe 
retarn  thereof,  the  plaintiff,  upon  affidavit  being  made  and  filed  in 
tbe  proper  court,  of  the  personal  service  <if  soch  smnnaons  or  attach- 
ment, or  of  the  doe  execution  of  such  distringa»i  &e.  miy  enter  a 


»  7  Durnf.  &  East,  206.  *  3  Wils.  49. 

^  3  Durnf.    U.   East,  Oil.  3  New.  Rep.  •  R.  E.  1657.  teg,  3.  K.  B. 

133.  accord  1  Rok.  &  Pul.  105.  contra.  'R.  M.  10  Geo.  lU  K.  B.  8  Str.  1037. 

«  10  Eait,  328.  11  East,  21».  and  fee  3  Cas.  Ump.  Hardw.  S07.  S.  C 
Maole  k,  Sel.  450.  i  5  Dunif.  3c  East,  65. 
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comnoii^afpearaiioeibr  tlie  dtefeodaiiiy  and'  prooeed  tbcraov,  a»if  be 
bad  biin«elf  entered^  liis  aiypearaoce*^.  And  by  the  nrnUny  aota,  a 
common  appearance  may  be  eoiesed'by  tbe  plaintiflP,  in  actions  agauiat: 
eoUmteer  soldiers^ 

Tbe  pkdatiif' a  attorney,  in  eitber-  court,  may  enter  a  oommoD  ap**- 
peavanee,  or  file  .common  bail  for  tbe  defendant,  according  tof  tbe^ 
statute,  witbottt.  eniertog  or  filing  of  record'  any  memorcifMliMi  or* 
minute  ofi  tbe  defeodant'a  warrant,  pursuant  to  the  %  Geo^  Wk 
e«  90^ :  But  tb^  defendanti's  aUoeney  must  not  plead,  or  cavry  on^ 
apy  fprtber  proceedings  in  tbe  action,  until  such  memormndum»oitf 
minute  sbajh  have  beea  deliFered  to  the  proper  ofiicer,  to  be  enteted^ 
or  filedioftrecordy  accecding  to  tbe  directions  of  theaot^. 


Where  the  defendant  has  been  arrested,  and  discharged  out  of 
custody,  upon  giving  bail  to  the  sheriff  for  his  appearance  at  the 
return  of  the  writ,  he  should  regularly  appear,  if  not  surrendered  to 
tbe  sheriff*,  and  put  in  and  perfect  special  bail  to  the  action,  or 
bail  ab(me  ;  so  called  in  contradistinction  to  the  sheriff's  bail,  or  bail 
below :  Or,  instead  of  giving  bail,  the  court  of  Common  Pleas  will 
permit  a  defendant  to  pay  into  court,  a  sum  sufficient  to  cover  the 
debt  and  costs,  in  order  to  abide  the  event  of  the  cause^.  Special 
ball  may  also  be  put  in  by  tbe  defendant's  attorney,  in  pursuance  of 
his  undertaking;  or  by  the  sheriff^,  or  his  bail\  for  their  own  in- 
dfinnity  :  And  the  sheriff,  or  his  bail,  may  put  in  or  justify  bail  above, 
by  their  own  attorney ^  But  where  two  notices  are  given  by  different 
attomieSj  one  oa  behalf  of  the  defendant,  and  the  other  for  tbe 
sheriff,  of  two  different  sets  of  bail,  and  the  bail  put  in  for  tbe 
sh^pff.hliY^  already  justified,  the  defendant  is  entitled  to  have  his 


^Ai^,  131,  S«    And  86«  the  staUite  45 
On.  I1L&  184.  $  3.  as  to  tke  p]aiutiff>s 
cBterio^  an   appoaraoee  for  a  dofendaa: 
liaring  privilsge.of  parliament,  AnUt  137. 
139. 

^See  thejUtttta  53  Geo,  III.  c.  17^  §  115. 

*  6  Onrof.   &  £aft,  nSi»  1  Dqmt  fc. 
But,  183.  Ante^  248. 
'  I  Taunt  485. 


r  Peake'sCas.  M.  Pri,  169.  1  Chit.  Rep. 
81.  329. 

^  2  Str.  676.  7  Taunt.  47.  8  Miarab.  365. 
S.  C.  r  Chit.  Rep.  81.8  Barn,  fc  AM.  604. 
1  Chit.  Rep.  329.  S.  C.  And  itt  1  Stark.  Ai. 
Pri,  190.  as  to  the  liahlity  of  ibe  bail  in  such 
ewe  to  tbe  def«ndanL*s  attorney,  for  tbe  ge« 
nqnil  expencca  of  tbe  suit* 

>7  Taniit.,  48.  2  Marsh..  365 <  6.  S.  C. 
1  Chit.  Rep.  81.2  Barn,  ft  Aid.  604. 1  Chit. 
Rep.  329.  S.  C. 
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bail  justify  and  allowed^  If  a  defendant  be  arrested  by  process  of 
the  King's  Bench,  and  removed  by  habeas  corpus  to  the  Cotumoo 
Pleas,  be  may  put  in  and  justify  bail  in  either  court*^. 

Special  bail  are  two  or  more  real   and  responsible  persons,  who 
undertake  generally,  or  in  a  sum  certain,  that  if  the  defendant  be 
convicted,  he  shall  satisfy  the  plaintiff,  or  render  himself  to  the  custody 
of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison. 
One  bail  is  not  deemed  sufficient,  even  for  the  purpose  of  rendering 
the  defendant"" ;   but  there  must  be  two  bail  at  least,  and  in  general 
there  are  two  only  ;  though,  in  the  King's  bench"^  and  Exchequer^ 
where  the  debt  is  large,  the  court  will  allow  three  or  four  persons  to 
become  bail,  in  different  sums,  amounting  altogether  to  double  the 
amount  of  the  sum  sworn  to.     The  general  qualification  of  bail 
above  is,  that  they  should  be  housekeeperSy  or  freeholders ;  and, 
except  where  there  are  more  than  two  bail,  that  they  are  respectively 
worth   double  the  amount  of  the  sum  sworn  to,  or  one  thousand 
pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds,  after 
payment  of  all  their  debts.    And  it  is  a  general  rule,  in  both  courts, 
tlmt  "  no  attorney  shall  be  bail,  in  any  action  er  suit  depending 
^'  therein^."     This  rule,  which  was  calculated  for  the  benefit  of  at- 
tornies,  and  intended  to  protect  them  against  the  importunity  of  their 
clients,  has  been  extended  to  their  clerks^.     But  an  attorney,  or  his 
clerk,  has  been  allowed  to  become  bail,  in  order  to  surrender  the  de- 
fendant immediately,  without  justification^.     It  is  also  a  rule,  founded 
on  principles  of  prudent  jealousy,  that  '^  no  sheriff's  officer,  bailiff,  or 
other  person  concerned  in  the  execution  of  process,  shall,  in  either 
court,  be  permitted  to  be  bail,  in  any  action   or  suit  depending 
therein^ :"   which  latter  rule  has  been  applied  to  the  keeper  of  the 


*1  Chit.  Kep.Sl. 

^1  Bos.  &Pu1.  311. 

c  Barnes,  60. 

^  Loflt,  26.  252.  Smith  v.  Trinder,  H.  7 
Geo.  III.  K.  B.  1  Sel.  Pr.  169.  MiUer  v, 
Jenitin,  cited  in  Forrest,  138.  Abter  in"t.  P. 
2  Blac.  Rep.  11S2. 

•  Forrest,  133.  Wigbtw.  110. 

f  R.  M.  1654.  §  1.  R.  M.  U  Geo.  II.  reg.  1. 
K.  B.  R.  T.  24  Elia.  J  g.  R.  M.  1654. 
}  1.  R.  M.  6  Gea  II,  r^.  5.  c.P.  1  Chit. 
Rep.  8. 


f  Coup.  828.  Doug.  466.  Mason  v.  CanBtlf, 
T.  26  Geo.  HI.  K.  B.  2  East,  182   and  see 

1  H.  Blac.  76.  2  H.  Blac.  349.  1  Bos.  &  Pitl. 
356.  2  Bos.  Sl  Pul.  49.  564.  1  Taunt.  162. 
164.  C.  P.  3  Price,  263.  m  Seac 

^  Per  Qtr.  M.  42  Geo.  III.  K.  B.  2  Blac. 

Rep.  1180.  C.  P. 

1  R.  M.  14  Geo.  II.  ftg,  2.  K.  B.  2  Str. 
890. 1  Barnard.  K.  B.  417.  Loflf^,  153.  R.  M. 
6  Gea  II.  reg.  7.  C.  P.  2  Blac.  Rep.  '799. 

2  Bos.  4&  Pul.  150.  Id.  (•}. 
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poultry  compter^    and  nuirthaUea  court  officers^.    .And,  in   the 
CommoD  Pleas,  a  peer  of  the  reahn*",  or  member  of  the  house  of 
commoos'*,  is  not  allowed  to  be  hail,  on  account  of  the  difficulty. of 
proceeding  against  him.     Bankrupts^  who  have  not  obtained   their 
certificates,  are  not  allowed  to  be  bail,  for  want  of  property' ;  or  such 
as  have  been  twice  bankrupts,  and  not  paid  fifteen  ahiUini^s  in  the 
pound  under  the  second  conunissioi/ :   And  for  the  same  reason,  tti* 
fobefi^  debtors,  discharged  under  the  statute  53  Geo.  III.  c.  152. 
are  disqualified  from  being  bail ;  as  their  future  effects  are  liable 
uoder  that  act'.     Though  if  a  person  who,  by  the  rules  of  the  court,  is 
not  permitted  to  become  bail,  be  put  into  the  bail-piece,  and  not  ex- 
cepted to,  the  plaintiff,  in  the  King's  Bench,  cannot  take  an  assign- 
ment of  the  bail  bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put 
io^  But,  in  the  Common  Pleas,  if  an  attorney  be  put  in  as  bail,  even 
though  another  person  be  afterwards  added  in  his  steady  the  plaintiff 
may  treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail 
bond,  or  proceed  against  tl^  sheriff'' :  If  the  plaintiff  however  except 
to  the  added  bail,  who  thereupon  justifies  without  opposition,  the  court 
will  not  set   aside  the  rule  of  allowanced    And   if  added   bail  be 
excepted  to,  on   the  ground  that  the  original  bail  were  attornies 
clerks,  the  court  will  give  time  to  put  in  and  justify   fresh  bail". 

Bail  above  are  in  general  put  in,  at  or  within  a  certain  number 
of  days  after  the  return  of  the  writ ;  but  they  may  be  put  in  before, 
for  the  purpose  of  surrendering  the  defendant** :  and  where  he  is  in 
custody,  they  are  allowed,  for  liberating  him,  after  final  judgment, 
and  before  he  is  charc^cd  in  execution^.  In  the  King's  Bench,  if  the 
defendant  be  arrested  in  London  or  Middlesex,  special  bail  should 


*  Dong.  466. 

^  Per  Cur.  T.  18  Gto.  til.  K.  B. 
«  2  Marsh,  939. 

*  4  Taunt  949. 
<  1  Cbit.  Kep.  9. 

f  Mounlidn  o.  Wilkins,  M.  21  Geo.  III. 
K.  B.  1  Cbit.  Rep.  293. 

r  I  Cbit.  Rep.  9.  and  see  id»  1 43. 

^  Thonuon  ▼.  RouhtU,  E.  22  Geo.  III. 
K.  B.  cited  in  Doug.  466.  9  East,  181. 
tfcronL 

'  Jackton  r.  IWlat,  £.  45  Geo.  III.  C.  P. 


I  ToXmt.  162. 

k  I  Bos.  k,  Pul.  Z56.  2  Bo*.  &  Pul.  56\, 
1  Taont.  162.  164. 

*  1  Taunt.  163. 

n  llodgei  p.  Meek,  E.  59  Geo.  III.  C.  P. 

■  8  Durnf.  &  East,  456.  Barnes,  81. 83. 

<*  nUiv.  Stanton,  H.  55  Geo.  III.  K.  B. 
and  see  2  Marsh.  374.  by  which  it  appears 
that  bail  may  justify  at  any  time  before  ex- 
ecution issues,  though  final  judgment  has 
been  signed. 
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be  put  in  within  four  days  exduswe,  or^  if  iti  any  ortif!'  contiff^ 
within  tfir  days  after  the  return*  of  the  procesaf;  or'  quarf^  (He  potf 
by  original^    And  if  either  the  fourth  or  aixth  daj  fall  oH'  »  S^dby, 
the  defendant  has  all  the  SfondDay  following^  to  pur  in-  baiK    BqC 
excepting  Sunday ,  bail  above  may  be  put  in  on  a  cKet  ik&njimdkv»^ 
as  on  the  second  of  February,  which  i»  consldiered'  its*  tf  dky  for  sUcb 
business  as  is  transacted  at  a  jodge^s  chambers^'.  .  IntHeCoiinnon 
PieaSy  on  prooesH returnable  the^rtff-r^ura  oP  the  tterm;  speridbail' 
shouM  be  putin  within  /bur  days^,  in  Hondhn  ar  JUidHUaeaty  of'itf  any 
other  dity  or  county,  within  ei^/k^  days  after  the  appearirticc^  day,  or 
qmnrio  die  po$t  of  the  return  of 'the  process^  exnlU^ine  oPthe^diiy  M' 
wNieh  it  is  returnable:  but  on  process  returnable  the  •econi^  or atiy 
other  subsequent  return  of  the  t^m,  special  bail  shottfd  be  put  iff 
WTthinyimr  days,  in  London  or  Middleseafy  or  in  any  other* city 
or  county,  within  eight  days  exclusive  after  the  return  of  the  proeess, 
or  day  on  which  it  is  actually  made  returnable'.     And  in  either*  court; 
if  any  further  time  be  required  for  putting  <n  bail,  it  may  be  oMatned 
by  takinnr  out  a  summons  for  that  purpose ;  and  the  judge  Will  make 
an  order,  upon  the  terms  of  putting  the  plaintiff  in  the  same  state 
as  he  would  Imve  been  in,  if  bail  had  been  pot  in  in  due  timC.    In 
the  Exchequer,  it  seems,  the  defendant  is  allowed  only  fAt-ee^days 
after  the  return  day  of  the  writ,  to  put  in  bail*". 

Before  the  statute  4  &  5  W.  &  M.  c.  4.  §  1.  special  bail  could  onlf 
have  been  put  in  before  a  judge  in  town.  But  this  practice  being 
found  productive  of  great  expence  and  inconvenience,  it  was  enactMl' 
by  the  above  statute,  that  **  the  chief  justice,  and  other  the  justices 
**  of  the  court  of  King's  Bench  for  the  tfane  being,  or  any  two  of 
'*  them,  whereof  the  chief  justice  for  the  time  being  to  be  one,  and 
<*  the  chief  justice  of  the  court  of  Common  Pleas  and  other  the  justices 
<<  there  for  the  time  being,  or  any  two  of  them,  whereof  the  chief  justice 
^*  of  the  same  court  to  be  one,  shall  or  may,  by  one  or  more  commiflsioQ' 


•  R.  M.  8  Ann.  I.  K.  B.  Former  rale,  E.  C.  P.  4  Ed.  p.  196.  7. 

11  W.  III.  rrg.  2.  K.  B.  »  R.  T.  30  Geo.  III.  C.  P.  Imp*  C  P. 

^  4  Durnr.  &.  East.  377.  170, 71.  187   194. 

•  R.  M.  8  Add.  I.  (bj,  K.  B.  2  Str.  782.  ^  1  Price,  104.  fa). 

914.  >  This  GOUHDiipioo  i«  sahgect  to  the  tUmp- 

<5  Durnf.  k  East,  170.  daty  of  lOf.  by  SiaL  55  Qco.  UL  c.  184. 

•  2  H.  8  ac.  276.  M«d  Pari  II.  §  II  !• 
f  HTUte  r.  Ciidltr,  T.  26  Geo.  III.  Imp. 
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^  or  cDBUiijraiM9«  iwder  the  sereral  seAb  of  the  said  r^ftpectire 
^  oourls,  from  lime  to  time^  as  need  shall  require,  enpower  such 
'^  and  00  mSAjr  persons,  other  than  oomnion  attornies  and  soiieilors, 
*^  as  they  ahaU  think  fit  and  Boceasary,  in  all  and  every  the  seVeral 
**  shires  and  Oountles  within  the  king^dom  of  England,  dDraibioii  of 
*^  Wale$^  and  tovrn  of  Bentich  upon  Tweed,  to  take  and  receive  all 
"  and  avery  such  recognizance  or  recogniaances  of  bail  or  haite, 
"  as  any  person  or  persons  shall  be  wilUng  or  desirous  to  ae- 
"  knowledge  or  make  before  any  of  the  persons  so  empowered^ 
*^  in  any  action  or  suit  depending  in  the  said  respective  coorts.  In 
^  such  manner  and  form,  and  by  such  recognizance  or  bail-piece, 
*'  as  the  justices  of  the  said  respective  courts  have  used  to  take  the 
'^  same :  which  said  recognizance  or  recognizances  of  bail  or  bail- 
^  piece,  so  taken  as  aforesaid,  shall  be  transmitted  to  some  or  one  of 
''  the  justices  of  the  said  respective  courts ;  who,  upon  affidavit 
''  made  of  the  due  taking  of  the  recognizance  of  such  bail  or  bail- 
^  piece,  by  some  credible  person  present  at  the  taking  thereof,  shall 
^  receive  the  same,  upon  payment  of  the  usual  fees ;  which  recogni- 
'^  zance  of  bail  or  bail-piece,  so  taken  and  transmitted,  shall  be  of 
^  the  like  efiect,  as  if  the  same  were  taken  de  bene  ease,  before  any 
*^  of  the  said  justices :  for  the  taking  of  which  recognizance,  the 
'^  person  empowered  shall  receive  only  the  sum  or  fee  of  iwo  shil- 
'^  lings,  and  no  more.^*  But  in  the  Exchequer  it  has  been  holden, 
that  a  commissioner  is  not  confined  to  that  sum,  if  he  have  been  put 
to  expence  by  travelling,  or  have  taken  extraordinary  trouble,  at  the 
ustaooe  of  the  parties,  to  efiect  the  taking  of  the  recognizance,  or 
where  there  are  other  circumstances  in  the  case  which  afibrd  reason- 
able ground  for  a  further  charge*. 

By  the  aame  statute^,  ^'  the  justices  of  the  said  courts  shall  make 
<<  such  rules  and  orders,  for  the  justifying  of  such  bails,  and  making 
'*  of  the  same  absolute,  as  to  them  shall  seem  meet;  so  as  the 
^  cognizor  or  cognizors  of  such  bail  or  bails  be  not  compelled  to 
^  appear  in  person  in  the  said  courts,  to  justify  him  or  themselves ; 
"  but  the  same  may,  and  is  thereby  directed  to  be  determined  by 
or  affidavits,  duly  taken  before  the  said  commissioners,  who 
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^<  wre  drereby  empowered  aod  required  to  take  the  same,  and  abo  (• 
^examiDe  the  sureties  upon  oath,  touching  the  Talue  of  their  re- 
speotire  estates ;  unless  the  oogoizor  or  cognisors  of  such  bul  do 
*'  live  widiin  the  oities  of  London  and  Westmin$ter^  or  irithin  iea 
'^  miles  thereof.  And  any  judge  of  assise  in  hn  circuit,  sbal)  and 
*^  may  take  and  reoerre  all  and  every  such  recogpoiixanoe  and  re- 
^  cognizances  of  bail  or  bails,  as  any  person  shall  be  willing  and  de- 
"^^  siroustomake  and  adwowledge  before  him;  which  bring  trtns- 
^'  mitted  in  like  manner,  shall,  without  oath,  be  received  in  manner 
*^  as  aforesaid,  upon  payment  of  the  usual  fees*/ 
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Since'the  making  of  the  abore  statute,  special  bail  may  be  put  in 
before  a  judge  in  town,  a  commissioner  in  the  country,  or  a  judge  of 
assize  in  his  circuit.    In  the  King's  Bench,  they  are  put  in,  before  t 
judge  in  town,  at  his  chaml^ers :  and  in  actions  by  hUly  their  recogni- 
zance is  taken  by  the  judge^s  clerk,  on  a  bail'piece\  made  out  by  the 
defendants  attorney,  and  stamped  with  a  half  crown  stamps ;  stating 
the  term,  the  county  into  which  the  writ  issued^,  and  the  names  of  the 
parties,  together  with  the  names  and  additions  of  the  bail,  and  the 
sum  sworn  to.    In  actions  by  original,  in  the  King^s  Bench,  special 
bail  are  put  in  before  a  judge  in  town,  with  the  filacer  or  his  clerk, 
who  enters  it  of  the   county  into  which  the  capicu  issued*;  the 
defendant's  attorney  first  making  out  and  deliyering  to  him  a  note 
in  writing,  answering  to  the  bail-piece  by  bill' :    And  bail  must  like- 
wise  be.put  in  in  that  county,  on  a  testatum  capiat^.    But  where  the 
defendant  had  1>een  arrested  on  a  testatum  capiat  from  Middletex 
to  Kentf  and  bail  was  put  in  in  the  latter  county,  Kent  being  inserted 
in  the  bail-piece,  but  in  the  margin  these  words,  *^  Testatum  from 
Middlesex,^*  the  court  held,  that  the  notice  in  the  margin  made 
it  regular**.     The  recognizance  of  bail  by  bUl  in  the  King*s  Bench, 
if  .taken  4be/bre  judgment,  is  general^,  that  if  the  defendant  be  con- 
demned in  the  action,  he  shall  satisfy  the  costs  and  condemnation 
money,  'Or  render  himself  to  the  custody  of  the  marshal ;  or  that 


«  {  3.  'Trye,  67, 8.  Ap^peod.  Chap.  XL  |  «• 

^  Append.  Chap.  XI.  {5.  *  1  East,  603.  8  Bot.  k,  Pul.  516.  3  Moort, 

«  Stat  48  Geo.  III.  c  149.  Sched,  Part  II.  ^6.  and  tee  Baraei,  63.  R.  JL  SS  Geo.  llL 

§  III.  55  Geo.  IIL  c  184.  SckttL  Part  II.  §  C.  P. 

in.  1"  3  Maale  le  Sel.  539. 

^  7  Dnrn^  &  Eait,  96.  >  2  Bulat.  939.  Cio.  7ae.  449.  645.  i>fc 

« 1  Chit  Rep.  837.  CaCp  4SU  8Salk.564« 
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the  bail  will  pty  the  costs  and  condemtiation  money  for  him' :  And 
tke  bail-pieoe  is  left  at  the  judge^s  chambersy  until  the  bail  are  per« 
fected.  By  or^fifiaf,  the  recognizance  is  taken  in  a  penalty  or 
mm  certain,  being  double  the  amount  of  the  sum  sworn  tu^  or 
MM  ihou»and  pounds  beyond  that  sum,  if  it  exceed  one  thousand 
poaads^ :  And  where  bail  is  put  in  after  judgment,  the  reoogni- 
UDce  is  taken  in  double  the  amount  of  the  sum  recoTered^. 

Id  the  Common  Pleas,  bail  should  be  put  in  with  the  placer  of  the 
county  into  which  the  capias  issued*,  who  attends  to  take  them  at  the 
jodge's  chambers ;  and  on  being  furnished  with  an  abstract  of  the 
irrit,  and  the  names  and  additions  of  the  bail,  he  will  make  an  entry 
thereof  in  a  book  kept  for  that  purpose' :  or  bail  may  be  taken,  in  the 
absence  of  the  filacer,  on  stamped  parchment,  upon  bringing  a  true 
abstract  of  the  writ'.  The  entry  of  bail  in  the  filacer*s  book  is  of  the 
term  generally,  which  of  course  relates  to  the  first  day  of  it :  and 
therefore,  in  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date 
of  the  appearance,  the  court,  upon  aiv  application  by  the  filaintifT,  will 
order  the  day  of  appearance  to  be  entered  in  the  filacer's  b(K>k ; 
although  issue  has  been  already  joined  on  the  plea  of  comperuit  ad 
diem^.  Formerly,  the  defendant,  in  the  Common  Pi^as,  mi^ht  have 
entered  into  the  recognizance  of  bail  himself;  and  in  that  case  he  was 
bound  in  double  the  sum  sworn  to,  and  each  of  the  bail  in  the  single 
sum  only';  but  now,  by  a  late  rule^  *^  in  all  actions  requiring  bail, 
the  defendant  shall  not  be  permitted  to  enter  into  the  recognizance ; 
but  the  bail  shall  each  of  them  enter  into  a  recognizance,  in  double 
the  sum  sworn  to,  or,  by  a  subsequent  ruW,  one  thousand  pounds 
beyond  that  sum,  if  it  exceed  one  thousand  pounds :  And  at  the 
time  of  putting  in  special  bail,  in  all  the  courts,  the  plaintiff's  attor- 
ney should  deliYer  to  the  oflScer  with  whom  it  is  put  in,  a  memo^ 
randum  or  minute  of  his  Warrant,  duly  stamped"*. 


•  Append.  Chap.  XI.  $  8.  <  R.  10  Mir.  5  W.  &  M.  §   1.  C  P.  1 

*  Trye,  l«l,  2.  Bot.  fc  Pul.  206, 7. 

*  R.  M.  51  Geo.  III.  K.  B.  13  East,  (i2.  ^  R.  &   36  Geo.  III.  C  P.    1  Bos.  Ac 
«  Htff  V.  Simntan,  H.  55  Geo.  III.  K.  B.  Pnl  5^ 

•  R.  T.  1  W.  fc  M.  reg.  2.  C.  P.  8  Blac.  »  R.  M.  51  G«).  III.  C   P.    3  Taunt.  341. 
Rep.  1061.  S  Bof.  &  Pyl.  516. 3  Moore,  76.  And  there  b  a  ■imilar  rult*  in  the  Eiirhe- 

'  Append.  Chap.  XL  §  7.  qoer.  Wightw.  1 15.  Man.  £i.  Append.  M6. 

t  AWfaf,  H.  a  Geo.  IL  §  3.C,P.  ■  AtUe^liO,  U., 
h  I  Taoa.  83. 
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Before  a  comwMnoner  i»  the  eounlfy,  a  bail«pieee  is  made  out 
ID  the  K'mg*a  BeDO^%  ivlietber  Ibe  actioa  be  by  biU  or  original,  8od 
the  reco^wzanee  taken  therew,  in  the  same  maaaer  as  in  tomi, 
'whefe'e  the  actbn  is  by  Hl^»    In  tbsOonmoA  Pfeas,  the  rsoogniasBoe 
is  taken  on  a  ban-piece*",  in  a  sun  cerlam^:  And  where  the  defendnt 
had  been   arrested  in  the  eouaty    pahtkie  of   LancaHer,  opos  • 
teMtatum  capias  frosn  I^mdion^  and  tt  appeared  on  the  faee  of  tba 
bail*  piece,  that  they  had   been  put   in  at   Lancaster^   the    coort 
);ield,  that  the  bail-piece  was  wrong,  and  that  it  should  have  been 
^ken  as  upon  a  teaiatum  from  London  into  the  county  palatiDe^ 
In  both  courts,  an  affidacii  of  the  due  taking  of  the  bail  should 
be  niade»  either  before  the  judge  to  whom  the  bail-piece  is  trans* 
mitted^  or  before  a  commissioner  for  taking  affidavits^;   which  af- 
fidavit is  in  general  made  before  a  commissioner,  (not  being  tha 
person  who  took  the  bail,)  and  annexed  to  the  bail-piece' :    but  no 
such  affidavit  is  necessary  upon  the  transmission,  when  the  bail  is 
token  by  a  judge  of  assize  in  his  circuit.     The  rules  of  court  require 
the  bail-piece  to  be  transmitted  to  the  chief  justice,  or  other  judge 
^  the  court  of  King^s  Bench,  in  eight  days,  if  taken  within  forty 
miles  of  London  or   Westminster,  or,   if  taken   above    that  dia* 
tance,  in  fifteen  days  after  the  taking  thereof;   and  in  the  Com- 
mon Pleas,  the  hail,  if  taken  within  forty  miles  of  London,  should 
be  transmitted  within  ten  days,  or  if  taken   above  that  distance, 
within  twenty  days  after  the  taking  thereof^ ;  unless  all  the  judges  are 
on  their  circuits,  and  then  as  soon  as  any  one  of  them  is  returned*. 
But  it  is  said,  that  notwithstanding  these  rules,   the   bail-piece 
must  actually  be  filed  with  one  of  the  judges,  on  the  sixth  day 
after  the  return  of  the  writ  in  the  King's  Bench,  or  the  eighth  day 
in  the  Common  Pleas,  or  the  bail  bond  may  be  assigned^.    And  where 
the  action  is  by  original,  in  the  King^s  Bench  or  Common  Pleas,  the 


^Append.  Chap.  XI.  §  11.  5  W.  &  M.  §  2.  C.  P.  and  lee  Append. 

^  R.  T.  8  W.  111.  reg.  3.  §  1.  K.  B.  Chap.  XI.  §  15. 

•R.  10 March,  5  W.  ft  M.  §  1.  C.  P.  Ap-  i  R.  T.  8  W.  III.  reg.  3.  §  2.  (aj  K.  B, 

^end.  Chop.  XI.  §  19.  ^k.\0  Mar,  5  W.  &  M.  §  3.  C.  P. 

*  Append.  Chap.  XI.  §  14.  i  R.  T.  8  W.  III.  reg,  3.  $  3.  K.  B. 

•  3  Moore,  16,  k  Imp.  K.  B.  Iftfi,  7.  Imp.  C.  P.  187,  8^ 
^R.  T.  8  W.  III.  i  2.  K«  B.  R.  10  Mmk, 
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bail-(H0de  being  ti'ansiniUed  and  allowed  by  the  judge^  sliould  be  filed 
frith  ibe  JUaeer  of  Ute  county  where  the  acuon  is  laid\ 

In  puUing  in  special  bail,  the  parties  to  tbe  suit  should  be  named 
ts  in  the  proeess,  unless  the  defendant  be  called  therein  by  a  wrong 
Biime,  ami  mean  to  avail  himself  of  the  misnomer;  in  which  case,  he 
«h<Hild  put  In  bail  in  his  right  name,  stating  that  he  was  arrested  or 
0ued  by  tbe  name  in  tbe  writ :  For  if  a  defendant,  sued  by  a  wrong 
■ame,  appear  and  perfect  bail  by  his  right  name,  without  identiiyiaf 
himself  as  the  person  sued  by  the  other  name,  tbe  plaintiff  may  treat 
(lie  bail  as  a  nullity,  and  attaeh  tlie  sheriif.  And  if  the  defendant^ 
after  being  arrested,  were  to  put  in  bail  above  in  a  wrong  name,  it 
would  estop  him  from  pleading  the  misnomer  in  abatement'' ;  even 
though  he  were  himself  no  party  to  the  recognizance''.  If  tbe  parties 
however  lie  rightly  named  in  the  recognizance  of  bail,  it  is  sufficient, 
where  tliere  is  no  exceptioni  though  they  are  misnamed  in  the  aAda- 
f its  of  sttfficiefioy,  and  adknowledgnoent  of  tbe  bai^. 

Special  bail  are  abnolate  or  de  bene  e««e^.  In  crimmal  oases^  no 
jasdfication  being  requisite,  tbe  bail  is  absolute  in  tlie  first  instanoe*. 
But  in  civU  cases,  they  cannot  he  taken  cAeolutelgj  without  the  con- 
sent of  the  plaintilT,  or  his  attorney'* :  and  when  they  are  taken  de 
bene  esse,  the  defendant's  attorney  should  give  notice  thereof  in 
writing,  without  delay,  to  the  plaintiff's  attorney'.  Formerly,  the 
defendant's  attorney  was  required  to  give  notice  of  bail,  in  the  King's 
Bench,  to  tbe  plaintiff's  attorney,  before  it  was  put  in^ ;   and  the 


*  1  2mA,  603.  Imp.  K.  B.  594.  1  Crump. 
34.  R.  H.  6  Geo.  I.  reg.  2.  R.  M.  13  G«k>.  I. 
R.  M.  6  Geo.  ir.rvg.  l.C  P. 

^4  Taunt.  813. 

'  Willes,  461.  Barnes,  94.  S.  C.  and  see  1 
StXk.  8.  3  Darnf.  &  £a<t,6ll. 

*  S  New  Rep.  C.  P.  453. 

*  5  Taant.  663.  and  tee  1  Price,  385. 
'The  origin  of  bail  de  bene  esae  is  thos  re** 

bled  by  <%«,  Ch.  J.  *'  A  bishop,  (sayt  be,) 
ktving  arrested  a  man  for  a  largre  debt, 
1m  tendered  bail  to  chief  justice  Rickardton, 
vhoiMkit  In  hit  chamber;  and  the  hail 
hdng  insufficient,  the  bishop  represented 


the  matter  t6  parliament,  snd  prayed  th^h* 
remedy  for  it:  apoa  which  it  wasenttctedy 
that  no  bail,  taken  before  a  jadge  in  his 
chamber,  should  bind  the  plaintiff,  without 
bis  assent  thereto,  or  the  confirmation  of 
such  bail  taken  by  all  the  court.*'  2  Sid.  91. 
For  the  proceedings  in  this  case,  see  Man. 
£x.  Append.  243. 
«8Blac.  Rep.  1110. 

^  R.  M.  1654.  §  8.  K.  B.  R.  M.  1654. 
§11.C.  P. 

^  R.  M.  16  Cfar.  IL  K.  B.  Append.  Chap. 
XI.  §  9,  10. 

kR.M.7/dcI.K.B. 
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plaintiff's  attorneyy  on  such  notice  being  given  to  him,  wm  obGged  to 
Attend  before  a  judge,  to  accept  of,  or  except  to  the  bail* :    But  notice 
of  bail  is  not  now  giYen,  until  after  it  is  put  in ;   and  though  it  should 
regularly  be  given  before  the  time  for  putting  in  bail  is  ex]ttred,  yet 
if  it  be  not  given  in  time,  the  plaintiff  cannot,  after  notice,  regularly 
^take  an  assignment  of  the  bail  bond**.     In  the  Common  Pleas,  where 
lail  was  put  in  in  due  time,  the  defendant  was  not  formerly  bound  to 
give  notice  thereof,  but  the  plaintiff  must  have  searched  in  the  filacer's 
book ;  though  it  was  otherwise,  if  they  had  not  been  put  in  in  due 
time®.    But  now,  by  a  late  rule  of  court*^,  **  when  special  bail  is  pat 
in  for  the  defendant,  a  notice  in  writing  of  such  bail  bdng  so  put  io, 
must  be  forthwith  given  to  the  plaintiff's  attorney  or  agent;  and 
special  bail  shall  not  be  considered  as  put  in,  until  such  notice  shall 
be  given." 

The  noHce  of  bail  in  town  is,  that  they  are  put  in* ;  or,  if  taken 
before  a  commissioner,  that  the  bail-piece  is  JUedf,  with  an  affidavit 
of  the  due  taking  thereof,  at  a  judge's  chambers  ;  or,  in  actions  by 
crigincUj  in  the  King's  Bench  or  Common  Pleas,  that  the  bail  has 
been  allowed  by  a  judge,  and  the  bail-piece  and  affidavit  are  filed 
with  the  filacer.  The  notice,  in  either  case,  should  be  properly  ea- 
tUled* :  and,  where  it  is  of  bail  put  in,  should  set  forth  with  truth 
and  certainty,  thar  names*',  places  of  abode*,  and  degrees  or 
mysteries*',  in  order  that  the  plaintiff  may  have  an  opportunity  of 
enquiring  after  them'.  The  plaintiff  or  his  attorney,  upon  being 
served  with  this  notice,  either  accepts  of,  or  excepts  to  the  bail.  If 
he  accept  of  them,  the  defendant's  attorney,  in  the  King's  Bench, 
should  cause  the  bail-piece  to  be  filed  with  the  master,  within  twenty 
days  after  such  acceptance"  :  But  if  he  be  not  satisfied  with  the  bail, 
he  may  except  to  them  in  either  court,  and  thereby  compel  a  justifica- 
tion.   If  the  bail  to  the  sheriff  become  bail  above,  the  plaintifl^  in  the 


•  R.  M.  SI  Car,  I.  K.  B.  S.  C  1  Moore,  126. 

k  Per  Cur.  M.  44  Geo.  III.  K.  B.  *  Lofi\,  7«.  194.  1  Bos.  &  Pal.  325.  535. 

•  1  H.  Blac.  529.  5  Tauot  173  554. 

«  R.  £.  49  Geo.  III.  C  P.  1  Taunt  616.  »  Lofit,  187.  2S1.  9  Taunt  173.  5  Taunt 

•  Append.  Cbap.  XL  §  9»  10.  554. 
'/4gt§]6,  17.  16  Mod.  24. 

sLofft,237.  "R.T.  ]3Gir.II«K.B,FonMrriiJ^a 

^  Id.  187.  5  TaonU  854.  1  Manh.  386.  $3  Cbr.  L  K.  B. 
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Kiog*9  Bench,  b  not  at  Uberty  to  except  to  them,  after  be  has  taken 
10  assignment  of  the  bail  bond*;  for  by  so  doing,  he  has  admitted" 
<bem  to  be  sufficient :  bat  if  exception  be  taken  to  the  bail,  before  the 
bond  is  assigned,  they  are  bound  to  justify,  notwithstanding  such 
assignment^ :  and  in  the  Common  Pleas  it  is  a  rule,  that  ^^  in  all  cases 
wherein  bail  bonds  shall  be  taken,  and  the  same  bail  is  put  in  aboTC^ 
the  plaintiff  may  except  against  such  bailV*  The  delivery  of  a  decla- 
ration m  cAie/'before  special  bail  put  in,  is  holden,  in  both  courts,  to 
be  a  waiver  of  the  bail ;  and  before  justification,  it  is  an  acceptance 
of  them^  :  But  the  plaintiff  may  declare  de  bene  e«ae,  or  condition- 
ally, provided  good  bail  be  put  in,  or  the  bail  already  put  in  do  jus* 
tif}** ;  though  the  demand  or  acceptance  of  a  plea  will,  even  then,  be 
deemed  a  waiver  of  the  bail,  or  justification^  Where  bail  above  is 
put  in  in  due  time,  and  notice  thereof  given  to  the  plaintiff  *s  attorney 
the  bail  should  be  excepted  to,  and  notice  of  the  exception  given  to 
the  defendant's  attorney,  before  the  shmff  is  ruled'  r  And  there  is  no 
difference  in  this  respect,  between  the  original  and  added  Wd ;  it 
bemg  holden,  that  the  adding  bail  afterwards,  does  not  supersede  the 
necessity  of  such  exception,  before  an  attachment  can  issue  against 
the  sheriff,  on  account  of  the  added  bail  not  having  justified  in  time!". 
But  where  bail  above  is  not  put  in  at  the  time  of  calling  upon  the 
sheriff,  he  must  put  in  and  perfect  it  at  his  peril,  or  render  the  de^ 
fendant,  without  an  exception^ 

In  the  King's  Bench,  the  exception  to  bail,  if  put  in  in  due  time, 
should  be  entered  in  the  bail  book  at  the  judge's  chambers  by  bil^^ 
or  in  the  filacer's  book  by  original^,  within  twenty  days  after  notice 
of  bail  put  in  or  filed",  and  not  afterwards*.    If  it  be  not  entered 


*  1  Salk.  97.  7  Mod.  69. 117.  6  Mod.  182. 
R.  M.  8  Ado.  Reg.  1,  (c.J  R.  E.  5  Geo.  IL 

^11  East,  321. 

*  R.  M.  6  Qto.  II.   Reg.  2.  C.  P.  Barnes, 
63.  2  Wils.  6. 

<  R.  M.  8  Ann.  A;^.  l.fcjK.B.  R.E.  5 
Geo.  II.  Reig.  1,  fa^J  k.  B.  Cas.  Pr.  C.  P. 

81.155. 

*  R.  M.  8  AuD.  Reg.  U  fe.J  K.  B,  Ca«. 
^r.CP.si, 

f  Saniei,  S^. 


f  LoiR,  159.  8  Durnf.  U  Eait»  258.  1 
New  Rep.  C.  P.  139. 

^8  Durnf.  &  East,  258.  7  Darn£  k  East, 
909.  7  East,  607. 

>  Per  Cur,  E.  24  Goo.  III.  K.  B.  2  Blaa. 
Rep.  1206.  C.  P. 

^  R.  M.  8  Aon.  Reg,  2.  (a,J  K.  B.  1  Chit 
Rep.  174.  and  see  Append.  Chap.  XI.  §  t8. 

1  R.  E.  2  Geo.  II.  K.  B. 

"  R.  M.  16  Car.  II.  K.  B.  1  Salk.  98.  S 
Mod.  24.  2  East,  406,  7. 

?  R.  M.  8  Ann.  A#g.  2.  K.  B. 
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within  that  tirott  tbe  bail  becoipes  absolutes  and  the  baii-piece 
abould  be  filed  by  the  defendant's  attorney,  witbin  f^wt  days  after 
the  end  of  tbe  twenty  days^.  But  if  bail  above  be  sot  pm  in  in  dtw 
time,  tbey  inust  be  justified,  though  not  excepted  to  by  the  plaMtilF. 
Tbe  exception  being  entered,  notice  thereof  shoald  be  gi^en  in 
"Writing,  Mfithout  delay,  to  the  defendants  attorticy"^ :  and  ^*  if  tba 
'^  notice  be  given  in  term -time,  tbe  defendant  shall  procitre  bis  bail 
^^  to  justify  in  /our  days  exclude  after  sueb  notice ;  or  ahull  add 
^^  other  hail,  who  shall  justify  within  tbe  said  four  days  ;  but  if  saoli 
*^  exception  be  entered  in  vacation,  and  notice  thereof  givefi  in  like 
^'  manner,  tbe  bail  put  in,  or  other  additional  bail,  shall  justify  upoii 
^[  ihejirst  day  of  the  subsequent  termV  Notice  of  exoepiioD  to  batly 
entitled  by  mistake  ^*  In  the  tx>rd  Mayor^s  court,'*  instaad  at  ^in 
the  King's  Bench,**  is  a  nullity  ;  and  an  attachment  againal  the  sheriff 
was  in  consequence  set  aside^ 

In  the  Common  I^eas,  it  is  a  rule,  that  in  aH  cases  of  exception 
t^  bail,  such  exception  should  be  made,  either  in  the  fikM5er*s  lHK>k, 
or  on  the  baiUpiece,  if  taken  by  a  commissioner,  before  it  is  trans- 
i^itted,  and  afterwards  above,  in  the  filacer's  book,  or  on  tbe  bail- 
])ieoe>^;  and  notice  of  tbe  exception  must  also  be  given  in  writing  to 
the  defendant's,  attorney^.  But  notice  of  justification  of  bail  is.  in 
that  court  a  waiver,  as  between  the  parties,  of  a  neglect  to  give  notice 
of  exception  ;  though  it  is  not  a  waiver,  with  respect  to  the  sberiir, 
60  as  to  support  a  rule  to  bring  in  the  body^  If  special  bail  put  in 
by- tbe  defendant  be  excepted  to,  the  defendant  in  that  court  shall 
perfect  his  bail,  within  Jour  days  after  exception  taken  ;  in  default 
whereof  the  plaintiff  shall  be  at  liberty  to  proceed  upon  the  bail  bond^^ 
and  of  these  four  days,  the  first  is  reckoned  exclusively^  and  the  last 
'inchmveljf ;   so  that  where  the  exception  b  on   Wednesday,  an 


t>mm 


•  I  Chit.  Rep.  174.  &  4  Geo.  II.  C.  P. 

*  R.  M.  16  Car.  li.  K.  B.  M  Chit.  Rep.  374. 

«  7  Durnf.  &  East,  109.  7  East,  607.  f  Cas.  Pr.  C,  P.  33.  55.  Btfoct^  101  • 

*  R    M.  8  Ann.  reg,   2.  {aj.    R.  E.  2  ^  Barnes,  88, 

Geo.  II.  R.  E.  5  Geo.  II.  reg,  1.  7  Durnf.  «c  »  1  H.  Blac  80.  106.  1  Chit  Rep.  114. 

E«»t,  26.  K.  B.    J  H.  Blac.  80.  106.  C.  P.  fa). 

And  tee  Append.  Chap.  XI.  §  19.  .      "  2  H.  Blac.  35, 

•  R.  E.  6  Geo.  II.  reg.  1.  K.  B.  R.  T.  3 
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•ItohmeBt  caimot  regularly  issue  a^inet  tbe  sheriff  till  the  Tuemtay 
Mlewinf ,  Smmday  helng  oonflidered  as  a  dies  non* :  aud  if  an  attadi- 
ipeat  issue  aa  tiie  fourth  day,  tbe  court  will  set  it  asi^,  witb<Nit 
first  caUipg  oa  the  defendant  to  justify  baiP. 

In  the  Exchequer,  it  is  a  rule*,  that  **  in  every  action  where  spe^ 
cial  bail  is  put  in  before  the  barons  of  this  court,  the  plaintiff  may 
ezeept  thereto  within  inp^mty  days  next  after  the  putting  in  of  such 
bftil,  and  notice  thereof  given  in  writing  to  the  plaintiff,  his  attorney 
oroleA  in  court;  but  no  exception  to  bail  shall  be  admitted,  after 
the  time  hereinbefore  limited  :  And  in  ease  exception  shall  be  taken 
tQ  the  bail,  within  the  time  aforesaid,  and  notice  of  such  exception 
given  in  writing  to  the  defendant's  attorney  or  clerk  in  court,  tlie 
defendant  shall  perfect  his  bail,  and  justify  the  same,  (if  the  notice 
be  given  in  term^tiose,)  witliin  four  days  after  such  notice ;  but  if 
exception  be  taken  in  vacation  time,  and  notice  thereof  given  in  like 
manner,  the  defendant  shall  perfect  his  bcul,  and  justify  the  same, 
upon  the  ^rst  day  of  the  subsequent  term,  unless  the  plaintiff,  his 
attorney  or  clerk  in  court,  shall  consent  to  a  justification  before  one 
of  the  barons  of  this  court,  in  which  case  the  bail  shall  justify  them- 
Belvee  before  one  of  tbe  barons,  within  four  days  after  notice  of  such 
exception  in  writing  given  to  tbe  defendant,  hts  attorney  or  clerk  in 
court :  and  in  default  of  the  defendant's  justifying  his  bail,  in  either 
of  the  said  oases,  the  plaintiff  shall  be  at  liberty  to  proceed  on  the 
bail  bond."  But,  notwithstanding  this  rule,  the  practice  has  always 
been,  that  where  an  exception  is  entered  in  vacation,  notice  of  justi- 
fication for  the  Jirwt  day  of  tbe  ensuing  terra,  must  be  given  within 
four  days  after  such  iexoeption'* ;  and  tbe  bail  cannot  regularly  justify 
atobambers  in  vacation,  without  consent,  except  in  the  case  of  a  pri- 
soner*. Notice  of  exception  is  not  entered,  in  this  court,  on  the  bail- 
pieoe,  but  is  given  on  a  separate  paper,  to  the  defendant's  attorney 
or  derk  in  coart,  within  the  twenty  days ;  except  when  the  tweutieik 
day  falls  on  n  Sunday^  in  which  case  the  exoeption  may  be  made  on 
the  following  day^ 


w^ 


*  2  H.  BUc  35.  Ex.  Append.  209. 
^  1  K«w  Rep.  C.  P.  139.  2  H.  Blac  35.         ^  9  £ast,  454. 
«MK&.  coiifro.  *  1  Price,  8. 

«  R.  X  S6  lb  27  Geo.  II.  m  Scat.  Man.  '  7  Durnf.  &  East*  26. 
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By  the  rules  of  all  the  courts,  ^*  every  coimnissiener  is  required  te 
have  a  book,  kept  puqiosely  for  entering*  exactly  tlie  names  of  tlie 
defendant  and  his  bail,  and  of  the  plaintiff,  as  it  is  in  the  bail-pieoe^ 
and  the  time  of  the  taking  thereof,  and  the  name  of  him  by  whom 
such  hail  shall  be  transmitted ;  and  also,  in  the  King's  Bench  and 
Exchequer,  the  name  of  the  attorney  for  the  defendant :  And  the 
plaintiff's  attorney  shall  be  at  liberty  to  repair  to  the  commissioner's 
book,  for  the  names  of  the  bail,  to  the  end  that  he  may  inquire  of  the 
sufficiency  of  tbem  ;  and  if  they  are  found  insufficient,  he  may  ex- 
cept against  them,  within  twenty  days  after  the  said  bail  is  trans- 
mitted, and  notice  to  the  plaintiff  or  his  attorney  of  the  taking  there- 
of :  And  in  that  case,  the  defendant  must  either  put  in  better  bail, 
or  the  cognizors  of  such  bail  must  justify  themseWes  in  open  courtt 
either  by  affidavit  taken  before  such  commissioner  that  took  the  said 
bail,  or  by  oath  made  in  court,  or  before  one  of  the  judges  of  the 
said  courts  respectively*. 

When  the  bail  already  put  in  do  not  mean  to  justify,  others  shouM 
be  added,  before  a  judge,  on  the  bail-piece  by  billf  or  in  the  filacer's 
book  by  original^  in  the  King's  Bench,  or,  in  the  Common  PleaSt 
with  the  filacer  or  his  clerk,  within  the  time  allowed  for  their  justi- 
fication :  and  if  there  be  not  time  enough,  the  defendant's  attorney 
may  take  out  a  summons,  and  obtain  an  order  for  further  ttme**. 
The  summons  in  such  case,  if  made  returnable  before  the  time  al- 
lowed for  justifying  bail  has  expired,  will  operate  as  a  stay  of  pro- 
ceedings^. It  seems  that,  generally  speaking,  bail  are  not  in  a  oon« 
dition  to  make  any  motion  to  the  court,  until  they  have  justified''. 
And  when  bail  are  excepted  to,  they  are  considered  as  no  bail,  unless 
they  justify* ;  and  if  they  do  not  justify,  the  court  will  order  their 
names  to  be  struck  out  of  the  bail-piece^ :  But  until  this  be  done, 
they  are  liable  to  be  proceeded  agdnsts :  And  if  it  be  not  done»*until 
after  proceedings  have  been  had  against  them,  they  roust  pay  the 
costs  of  such  proceedings^     It  should  also  be  obserred,  that  one 


•  R.  T.  8  W.  HI.  reg.  3.  §  4,  5.  K.  B.  '7  East,  580. 

R.  10  Marek,  5  W.  &  M.  §  4,  5.  C.  P.  1  '  Say.  R«p.  58.  1  VTiIt.  337.  S.  C. 

Burt  1S8,  9.  Man.  Ex.  Pr.  106,  7.  in  SetK.  f  Say.  Rep.  308, 9.  1  Taunt.  497. 

k  1  Cromp.  64, 5.  88,  Ice.  »  I  Blac.  Rep.  468.  4  Bur.  2107.  7 

«  6  Taant  340.  581. 

*  7  Doraf.  fc  East,  886. 
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who  is  bail,  being  interested,  cannot  be  a  miineMs  in  the  eause  for  his 
principal :  and  therefore,  if  the  defendant  be  likely  to  have  occasion 
to  examine  one  of  bis  bail  as  a  witness,  he  must  make  an  affidavit 
that  such  bail  will  be  a  material  witness  for  him  in  the  cause* ;  and 
thereupon  move  the  court  for  a  rule  to  shew  cause,  why  his  name 
should  not  be  struck  out  of  the  bail-piece,  on  adding  and  justifying 
another  in  his  stead  ;  which  the  courts  will  order,  on  an  affidavit  of 
service,  if  no  sufficient  cause  be  shewn  to  the  contrary^ 

Previous  to  the  justification  of  bail,  there  should  be  a  wofice,  set- 
ting forth  that  the  bail  already  put  in  will,  on  a  certain  day,  justify 
themselves  in  open  court^;  or  that  one  or  more  persons  will  be 
added,  and  justify  themselves  as  good  bail  for  the  defendant*'.  If  the 
bail  were  put  in  before  a  commissioner,  the  notice  should  express 
that  they  will  justify  themselves  by  qfidamf^ :  And  where  the  de- 
fendant is  a  prisoner,  it  may  be  given  by  a  new  attorney,  without 
an  order  for  changing  the  attorney  before  employed^  In  the 
King's  Bench,  where  the  bail  already  put  in  intend  to  justify,  one 
day's  previous  notice  of  justification,  or  notice  for  the  next  day,  is 
deemed  sufficient' ;  unless  Sunday  intervene,  and  then  notice  must 
be  given  on  Saturday  for  Monday.  But  where  other  bail  are  added 
to  those  already  put  in,  there  must  be  two  days  previous  notice  of 
jostification,  one  inclusive  and  the  other  exclusive,  as  Monday  for 
Wednesday^,  &c.  In  the  Common  Pleas,  two  days  notice  of  jus- 
tification must  be  given,  as  well  where  the  bail  already  put  in  intend 
to  justify,  as  in  the  case  of  added  bail^  And  Sunday  is  not 
reckoned  a  day  for  this  purpose :  therefore  notice  of  added  bail  on 
Saturday  for  Monday  is  not  sufficient^.  If  the  time  allowed  for 
justifying  expire  on  a  day  in  term,  which  happens  to  be  MidMummer 
day,  or  any  other  holyday  when  the  court  does  not  sit,  the  notice  of 
justification  should  be  for  the  day  they  ought  to  justify,  to  prevent 
an  assignment  of  the  bail  bond ;  and  the  bail  may  justify  the  next 
day,  as  a  matter  of  coursed  When  bail  above  is  put  in,  and  excep- 
tion entered  in  vacation,  the  defendant's  attorney,  in  the  King's 


•  Barnes,  69.  ^  Ptr  Cur,  M.  91  Geo.  III.  K.  B.  9  Eur, 
k  Wkall^  V.  Fmmky,  B.  33  Oea  III.  C.  P.  435.  1  Chit.  Rep.  308. 

]aip.C.P.  185.  *  Beraet,  88.  88.  S  Bos.  &  PuL  30.  1 

«  Append.  Chap.  XI.  {  20.  Marsh.  389. 
<  M  {  21,  2.  k  Cue  of  (herton't  bail,  M.  26  Geo.  III. 

•  U  {.20.  K.  B.  Imp.  K.  B.  199, 200.  Barnes,  303. 

•  1  Chit.  Rep.  291.  and  lee  UL  88. 329.  \  By  Master  Foiv/er,  T.  45  Geo.  III.  K.  B« 
>  frngkw.  le^t  H.  15  G«o.  III.  K.  B. 
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Bench,  inast,  within  four  days  after  the  ezeepCion,  give  notice  of 
justification  for  the  first  day  of  the  next  tertn  ;  or  the  plaintiff  najr 
take  an  assignment  of  the  bail  bond* :  It  is  not  necessary  howerer, 
that  the  same  bail  should  JQStify ;  the  rule  of  court^  requiring,  that 
if  tlie  exception  be  entered  in  vaeation,  and  notice  thereof  given,  the 
bail  put  in,  or  other  additional  bail,  shall  jnstify  on  the  first  day  of 
the  subsequent  term  :  and  therefore,  where  bail  were  excepted  to  hi 
vacation,  and  the  defendant  gave  your  days  notice  of  justification  for  the 
first  day  of  the  next  term,  but  two  days  before  that  time  gave  notice 
of  added  bail,  the  court  of  King's  Bench  held,  that  the  latter  bail 
were  entitled  to  justify*.  In  the  Common  Pleas,  notice  of  justifi- 
cation may  be  given  at  any  time  in  vacation,  so  as  there  be  iwo 
days  notice  before  the  first  day  of  the  next  term^ :  And  in  that  court, 
fieo  days  notice  of  bail  is  not  required  on  an  attachment,  but  reason* 
able  notice  is  sufficient^. 


The  notice  of  justification  of  bail  must  be  personally  served,  either 
upon  the  plaintiflTs  attorney,  or  upon  some  clerk  or  servant  in  his 
oflice^.  This  notice  must  have  been  formerly  served  before  ten 
o'clock  at  night,  in  the  King's  Bench'  ;  or  nine  o'clock  at  night,  in 
the  Common  Pleas'.  And  in  the  former  court,  it  was  holdeo,  that 
an  afiidavit  that  the  office  door  was  shut,  and  the  notice  left  there, 
before  ten  o'clock  at  night,  would  not  suffice** ;  unless  the  plaintlff^a 
attorney  had  afterwards  acknowledged  the  receipt  of  it^  But  where 
notice  of  bail  was  served  in  due  time,  by  leaving  it  at  the  office  of 
the  plaintiff's  attorney,  who  returned  it  the  next  day  in  a 
letter,  saying  that  he  should  not  accept  the  notice,  because  he 
bad  taken  an  assignment  of  the  bail  bond,  but  the  letter  did  not 
state  the  time  when  the  notice  was  received,  this  was  deemed  a 
sufficient  acknowledgment  to  render  the  service  of  the  notice  eflBw- 
tual^.  And  now  it  is  a  rule  in  both  courts^,  that  **  ererf  natioa 
for  justifying  bail  in  perion,  shall  be  served  before  eleven  o*clock  in 
the  forenoon  of  the  day  on  which,  according  to  the  present  praotioe. 


•  9  East,  434.  1  Sel.  Pr.  164.  aetard. 

^  R.  E.  5  Geo.  n.  K.  B. 

«  1  Chit.  Ktp.  4. 

'  Barnes,  101. 

•9Blao.  Rap.1110. 

'  1  Chit.  Rep.  T8. 

9  Id.  77.  (•).  Poft,  520,  21. 


k  1  Chit  Rep.  78.  and  see  id.  76.  fcj.  79. 
100.  294. 

•  Id.  77.  100.  294. 

^  Id.  77.  fbj.  par  Bobwyl,  J.  Imt  see 
3  Taunt.  234. 

>  R.  T.  59  Oeo.  III.  K.  B.  <  Bam.  ^ 
AM.  818.  1  Chit  Rep.  756.  R.  M.  60  Qeob 
III.  C.  P.  1  Brod.  ft  Bins.  469. 
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fsck  notice  oug^bt  to  be  served  ;  except  in  ease  of  aA  order  of  the 
court  for  further  time,  in  i?bich  oase  it  shall  be  auffitient  to  serve 
the  Rotiee  before  three  o'clock  in  the  afternoon  of  the  day  in  which 
inch  order  shall  be  granted :  and  in  all  the  cases  aforesaid,  the  affir 
dafit  shall  specify  the  tiine  of  day  at  which  such  notice  shall  bt 
serfed." 

The  oonrt  in  which  bail  are  added  and  justified  la  the  King's 
Beacby  (commonly  called  the  bail  court,)  is  now  usually  holden 
before  one  of  the  judges  of  that  court,  in  the  duchy  chamber,  in  pur* 
loance  of  the  statute  57  Geo»  III.  c.  II.  by  which  any  one  of  the 
jadges  18  authorised,  when  occasion  shall  require,  to  sit  apart  from 
lli6  other  Judges  of  the  same  court,  in  some  place  in  or  near  to  We$U 
winHer  haU^  for  the  business  of  adding  and  justifying  special  bail^ 
ia  causes  depending  in  the  same  court,  whilst  others  of  the  judges 
are  at  the  same  time  proceeding  in  the  dispatch  of  the  other  business 
of  the  same  court  in  banky  in  its  usual  place  of  sitliug  for  that  pur- 
pose in  WoMtminBttr  hail:  and  the  proceedings  so  had  by  and 
before  such  one  of  the  judges,  so  sittmg  apart  for  those  purposes,  are 
made  as  good  and  efiS?ctual  in  the  law,  to  all  intents  and  purposes, 
as  if  the  same  were  had  before  the  court  assembled  and  sitting  as 
Vsualy  in  its  ordinary  place  of  sitting  in  Weitminsiet  haU. 

It  was  formerly  a  rule*,  made  in  consequence  of  the  obstruction  of 
access  to  fVestminsier  hall  during  Mr.  Hastinga^a  trial,  that  the 
court  of  King's  Bench  should  sit  in  Serjeanfa  Inn  hallj  every  morning 
during  term,  from  half  past  eight  o'clock  till  leu,  for  the  purpose  of 
taking  justifications  of  bail,  and  bearing  motions  of  course,  and  dis- 
charging insolvent  debtors ;  and  that  it  should  adjourn  on  Mondays^ 
Fridaya  and  Saturdayay  from  Setjeanfa  Inn  to  Weaiminater  hall, 
to  transact  the  usual  business,  except  the  justifying  of  bail  and  dis- 
cbarging  inscdvent  debtors,  which  business  was  directed  to  he  trans- 
acted entirely  at  Serjeanfa  Inn  hall ;  and  it  was  ordered,  that  the 
bail  should  attend  before  half  past  nine,  and  that  if  they  did  not, 
they  should  not  be  permitted  to  justify.  This  rule  was  repealed  by 
a  subsequent  one'',  ordering,  that  the  sittings  of  the  court  in  Ser^ 


*  R.  £.  9S  Oco.  I1T.  K.*B.  directed  by  a  ftubseqaent  one,  of  H.  46  Geo. 

^  R.  T.  35  Gto.  IIL  K.  A   This  rale  wa«      III.  K.  B.  to  be  strictly  attended  to. 
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jeawpB  Inn  h<M,  should  be  discontinued  ;  and  that  the  business  (here 
transacted,  should  be  done  in  the  court  of  King's  Bench  at  Wett^ 
minHeVf  where  one  of  the  judges  would  sit  during  term-time,  etery 
morning  at  half  past  nine  o'clock,  for  the  purpose  of  taking  the  jus- 
tification of  bail,  and  discharging  insolvent  debtors  ;  and  it  was 
directed,  that  no  bail  should  be  permitted  to  justify  after  ten  o'clock ; 
And  accordingly,  when  the  bail  court  was  established,  Mr.  Justice 
Bay  ley  ^  sitting  in  that  court,  directed  it  to  be  understood  in  future, 
that  bail  intended  for  justification,  must  be  in  WeHminHer  haU^ 
by  half  past  nine  o'clock  in  the  morning ;  and  that  if  the  bul  were 
not  ready,  and  the  papers  delivered  to  counsel  by  ten  o'clock,  no  bail 
would  be  taken  after  that  hour*.  When  there  are  but  few  bail,  it  is 
necessary  that  they  should  be  very  punctual  in  the  time  of  their  at- 
tendance ;  for  if  they  are  not  ready  when  the  judge  takes  bis  seat,  he 
will  not  wait  for  them  till  ten  o'clock  ;  but  when  the  bail  are  numer- 
ous, the  exact  time  of  their  attendance  is  not  so  material :  And  on 
the  last  day  of  term,  bail  are  still  allowed  to  justify,  as  formerly,  in 
full  court,  at  its  rising,  whether  by  affidavit  or  otherwise.  In  the 
Common  Pleas  it  is  a  rule^,  that  ^^  bail  shall  justify  at  the  sitting  of  the 
court  only,  and  at  no  other  time,  except  on  the  last  day  of  term,  when 
bail,  who  may  have  been  prevented  from  attending  at  the  sitting  of 
the  court,  shall  be  permitted  to  justify  at  the  rising  of  the  court" 
And  there  is  a  similar  rule  in  the  Exchequer^ ;  which  does  not  how- 
ever extend  to  the  justification  of  bail  by  affidavit**. 

The  justification  of  bail  is  either  in  person  or  by  affidavit.  Where 
the  bail  are  put  in  before  a  judge  in  town,  whether  by  bill  or  original, 
they  must  personally  appear  in  court;  or,  by  consent*,  before  a 
judge  at  his  chambers :  and  in  order  to  justify  themselves,  must  swear 
that  they  are  housekeepers,  or  freeholders,  and,  if  more  than  Ifoo, 
that  they  are  respectively  worth  double  the  sum  sworn  to,  or  lOOOl. 
beyond  that  sum,  if  it  exceed  1000^',  after  all  their  debts  are  paid,  or, 


*  H.  59  Geo.  III.  K.  B.  and  tee  1  Chit.  forced.  4  Price,  155. 

Rep.  I.  (aj.  *  3  Price,  35. 

*>  R.  M.  51  Geo.  IIL  C.  P.  3  Taunt  569.  •  6  Mod.  24.  R.  E.  5  Geo.  II.  reg.  1.  fkj, 

«  R.   E.  56  Geo.  III.  in  Scae.   2  Price,  K.  B. 

S27.  And  in  Trin.  57  Geo.  III.  the  court  '  R.  M.  51  Geo.  IIL  K.  B.  CL  P«  It  £k- 

desired  it  might  be  understood,  that  tbii  cbeq«  AnUf  875,  6» 
rule  would  in  future  be  peremptorily 
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^▼er  and  above  all  debts  or  demands  due  from  them  to  any  person  or 
persons  ivbatsoever* ;  it  not  bein^  safficient  for  bail  to  swear  they  are 
worth  a  certain  sam,  exclasiTe  of  their  debts^  Bail  put  in  before  a 
commissioner  must  justify  themselves  in  the  same  manner,  where  they 
live  in  London  or  Westminsterf  or  within  ten  miles  thereof^ :  But 
where  they  live  at  a  f^reater  distance,  they  may  be  jusiified,  without 
their  personal  attendance,  by  c^ffidamiy  duly  taken  before  the  com- 
missioner, of  their  being  housekeepers,  &c*^ ;  and  tliey  may  be  so 
justified,  though  the  defendant  has  been  arrested  in  London^  in  a 
town  cause*.  The  affidavit  of  justification  must  state  the  addition  of 
the  degree  or  mystery,  as  well  as  the  names  and  places  of  residence 
of  the  baiK;  and  it  is  usually  annexed  to  the  baiKpiece,  and  a  copy  of 
it  delivered  to  the  plaintiflf's  attorney,  at  the  time  of  giving  him 
notice  of  the  bail^piece  being  filed ;  after  which,  if  an  exception  be 
entered,  which  seldom  happens,  the  affidavit  must  be  produced  and 
read  in  court  as  a  justification,  upon  notice  given  thereof,  and  an 
affidavit  of  the  service  of  such  notice. 

When  the  bail  are  to  be  justified  in  court,  an  affidavit  must 
be  made  of  the  service  of  notice  of  justification^ ;  which  should  be 
properly  entitled^,  and  state  the  manner  in  which  the  notice  of  jus- 
tification was  serve(\^  This  affidavit  is  delivered  to  counsel  in  the 
King's  Bench,  or  a  seijeant  in  the  Common  Pleas,  with  an  indorse- 
ment thereon,  to  move  to  justify  the  bail :  and  at  the  time  appointed 
4y  (he  notice  of  justification,  they  are  allowed  to  justify,  if  present, 
as  a  matter  of  course ;  unless  they  are  opposed  by  counsel  viva  voee^ 
or,  if  taken  before  a  commissioner,  lipon  cross  affidavits^.  If  bail  are 
to  be  added,  they  ought  to  attend  for  the  purpose,  in  the  King?s 
Bench,  before  the  judge  goes  into  the  bail  court,  otherwise  they  are 
themselves  delayed,  and  thir  business  is  impeded ;  and  care  should 
be  taken,  in  actions  by  bUlj  to  have  the  hail -piece  in  court,  other- 


•  K.  T.  8  W.  III.  Reg.  3.  §  5.  (<),  R.  E.  "5  Price,  13. 

5  Geo.  II,  Reg.  1.  (h).  K.  B.  R.  E.  33  Geo.  '  1  Chit.  Rep.  292. 

II.  m Stat.  Man.  Ex.  Append.  3]7.  '  Append.  Chap.  XI.  §  23,  4. 

"*  4  Taunt.  704.  *  1  Chit.  Rep.  1. 

«  Stat.  4  &  5  W.  &  M.  0.  4.  §  3.  '  Jd,  43.  77,  8,   9.  100.    And  as  to  the 

^  /d  i  S.  R.  T.  8  W.  III.  Reg.  3.  %  5^  mode  of  aemce,  see  anM,  284, 5. 

R.  E.  5  Geo.  II.  Reg.  1.  (h).  R.  B.  and  lee*  k  Append.  Chap.  XI.  J  26. 
Appwid.  Cliap.  XI.  %  25. 
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wise  the  bail  canoot  Justify :  In  aeiions  by  ort^tfMiI,  the  fikcte  aden^s 
iHitb  Im  book.  In  the  Utter  court,  oppositioa  to  bail  mttst  be 
beibre  justificatloii ;  aad  a  mistake  of  eouosel^  in  not  oppoun^  in  tifoey 
mrill  not  be  a  ground  for  being  afterwards  permitted  to  examine 
them^.  Soy  in  tbe  Common  Pleas,  if  bail  justify,  without  tbe  ob- 
aenration  of  counsel  instructed  to  opipose  tbem,  tbe  court  will  tiot 
require  them  to  come  up  again^  and  justify  de  novQ\ 

The  common  grounds  of  opposing  bail  are  first,  that  there  is  some 
defect  in  the  bmil-piecej  or  afidami  of  caption.  But  wher«e  the  bail- 
piece  was  not  entitled  of  the  court,  or  in  the  cau9e%  or  it  did  nst 
appear  thereby,  that  the  person  before  whom  the  bail  was  taken  wss 
a  conmissioner*^,  or  the  jurat  of  tbe  affidavit  of  caption  did  nst 
state  tbe  place  at  which  it  was  sworn%  time  was  given,  in  tbe 
King's  Bench,  to  amend  the  defect.  And  time  is  frequently  granted 
for  rectifying  other  mistakes  in  country  affidavits;  as  where  tbe 
jurat  omits  to  name  all  the  deponents^,  or  oontainn  any  inter-* 
terlineation  or  erasure^,  or,  in  the  case  of  an  illiterate  person, 
does  not  notice  that  the  affidavit  was  read  to  the  deponent^  and  that 
he  seemed  perfectly  to  understand  its  contents,  and  wrote  ius 
signature  in  the  presence  of  the  commissioners.  When  bail  has  been 
put  in  by  a  wrong  name,  a  misnomer  in  the  bail-piece  msy  be 
amended,  if  tlie  bail  be  rightly  named  in  the  notice". 

Secondly,  It  is  a  good  ground  of  opposition,  that  there  is  some 
defect  in  the  notice  of  bail ;  which  should  truly  and  accurately  de- 
scribe the  persons  intended  to  justify,  so  that  the  plaintiff  may  not  be 
miS'led :  and  therefore,  where  one  of  the  bail  was  described  as  the 
housekeeper,  and  it  turned  out  that  his  father  was  really  the  occupier 
of  the  bouse,  the  bail  court  would  not  permit  him  to  justify,  nor 
grant  time  to  add  and  justify  anoelier,  without  an  affidavit  repelling 
all  intention  to  mislead^.  And  in  that  court,  any  material  defect  in 
the  notice  of  bail,  as  that  it  is  not  properly  entitled^,  or  that  it  does 
not  set  forth  with  truth  and  certainty,  the  names^,  places  of  abode*, 


»  1  Chit.  Rep.  83.  f  1  Bos.  &  Put.  31.  and  Me  1  Price,  3BX 

k  4  TeuDL  666.  ^  1  Chit  Rep.  88. 

«  1  Chit.  Rep,  '79.  *  Ufft,  237. 

*7rf.9.  k/rf,  Ig7. 

«  Id.  10.  >  Id.  78. 194.  smI  let  1  ChiU  Rsp.  49f, 

fld.^95,faj.  5,4, 
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and  degrees  or  iii7Bterie8%  of  the  bail,  will  b^  d  good  groimd  for 
opposing  them;  provided  it  be  Terified  by  affidaTit,  that  the  de- 
feadaot's  attorney  has  not,  from  that  cause^  been  able  to  find  them, 
and  make  the  requisite  enquiries  into  their  sufBcieoey :  But  nvhere 
that  is  not  the  case,  and  there  is  no  ground  to  suspect  fraud,  oh* 
jectioDS  of  this  sort  are  in  general  overruled.  In  the  Common  Pleas, 
a  misnomer  in  the  recognisance  and  notice  of  bail,  by  calling  one  of 
the  bail  Francef  instead  of  FrancUy  is  a  ground  of  rejection^ ;  and 
on  a  justification  by  affidavit,  bail  have  been  re|ected  in  that  court, 
on  the  ground  that  one  of  them  was  described  in  the  notice  of  jus- 
tification as  James  Mellon  generally,  when  he  styled  himself  id 
the  affidavit  of  justification,  Jamee  MeUon  ike  younger^.  As  to 
their  places  of  abode,  it  seems  sufiicient  to  describe  bail  in  the  notice, 
by  their  place  of  business'* :  But  the  pariMh  wherein  they  live,  without 
the  streety  or  other  certain  place  of  their  residence,  is  too  vague  a  de- 
scription^: And  a  mistake  in  the  number  of  the  house  in  which  the 
bail  resides,  is  a  ground  of  rejection^  So  it  is  not  sufficient  to  de- 
scribe the  bail  generally  as  of  a  large  town,  such  as  Liverpool^y  Lan^ 
eoMtef^f  Leedt^j  Leicestev^^  or  the  town  and  county  of  the  town  of 
Nottingham^  without  any  further  description,  to  direct  the  plaintiff 
in  bis  enquiries  as  to  their  suflBciency:  And  a  description  of  bail  as 
of  one  of  the  large  villages  near  London,  such  as  Clapham^  or 
Walworth^,  is  too  general,  if  there  be  a  known  and  particular  de* 
signation  of  the  place  where  the  bail  resides.  But  when  the  plaintiff 
has  had  a  long  time  to  enquire  sifter  the  bail%  or  has  in  fact  found 
them^  the  court  will  not  reject  the  bail,  on  account  of  a  generality  of 
description,  which  would  otherwise  have  been  fatal:  And,  in  the 
Common  Pleas,  the  court  will  not  take  judicial  notice  of  the  size 
of  the  place,  where  the  bail  are  described  as  residing ;  and  if  it  be  too 
large,  that  fact  must  be  sheWn  by  affidavit'.  As  to  the  degree  or 
mystery  of  the  bail,  a  echoolma$ter\  or  derk  in  the  custom-house% 


*  Loft,  187.  €81.  and  see  1  Chit  Rep.  '  Id.  Aid. 

494.  in  noiis,  ^  Per  Cur.  E.  59  Geo.  III.  C.  P. 

^  1  Mcx>re,  126.  '5  Taunt.  173. 

*  5  Taunt.  854.  1  Marsh.  386.  S.  C.  "1  Chit  Rep.  493.  m  aofir. 
'  1  Price,  4e0.  *  Id.  ibid. 

*  Lofft,  7S.  194.  ofd.MS. 

'  Per  Ckr.  H.  55  Oeo.  III.  K.  B.  1  Chit  P  5TaHut  554. 

Bep.  493.  n  noiig.  «  Jd.  759. 

M  Chit  Rep.  49S«  /d  498, 3.  (aj.  '  1  Chit  Rep.  494.  m  noiis. 
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is  holden  to  be  well  described  as  a  genileman :  But  the  deseriptioa 
of  bail  as  a  gentleman^  when  it  appears  he  b  a  $ervanf^,  or  has  re* 
ceDtly  been  a  btUcherj  and  is  about  to  set  up  again  in  that  trade^, 
is  insufficient ;  and  though  the  bail  has  been  found,  yet  the  olgeetioQ 
is  not  aided^.  So,  where  a  baker  was  described  in  the  notice  as  a 
gentleman,  the  court  of  Common  Pleas  rejected  him ;  and  desired  it 
might  be  understood  in  future,  as  a  general  rule,  that  a  false  additioD 
to  the  name  of  the  bail,  should  be  considered  as  a  ground  of  re- 
jection^. But  it  is  not  a  sufficient  ground  for  rejecting  a  person  as 
l>ail,  in  that  court,  that  he  is  described  in  the  notice,  to  be  of  A.  in 
the  county  of  B.  gaoUheepet^.  It  seems  that  ehopkeeper  is  in 
general  a  sufficient  description  of  bail* ;  though  bail  so  described 
have,  under  particular  circumstances,  been  rejected*. 

Thirdly,  Bail  may  be  opposed,  on  account  of  some  defect  in  the 
form,  Qit  irregularity  in  the  eervice,  of  notice  of  justification ;  or 
in  the  afidavU  of  such  service.  In  the  King's  Bench,  the  christian 
names  of  the  bail  must  be  inserted  in  the  notice  of  justification,  as 
well  as  in  the  notice  of  their  being  put  in':  And  it  is  a  good  ground 
of  rejection,  that  one  of  the  bail,  referred  to  in  the  notice  as  the  bail 
put  in  before,  is  described  by  a  different  christian  name  from  that 
which  was  before  given  him'.  It  is  said,  that  the  notice  of  justification 
ought  to  contain  the  addition  of  the  bail*' :  But  this,  it  is  conceived, 
only  applies  to  added  bail ;  for  it  seems  that  in  the  King's  Bench, 
as  fireU  as  in  the  Common  Pleas^,  when  the  eame  bail  are  regularly 
put  in  and  excepted  to,  the  defendant  need  not  describe  them  in  his 
notice  of  justification  :  And,  in  the  latter  court,  the  want  of  a  de- 
scription of  bail,  in  the  notice  of  justification,  is  waived  bj  the 
plaintiff's  having  excepted  to  them ;  as  he  must  have  seen,  when  be 
entered  his  exoeption  in  the  filacer's  book,  where  the  bail  lived,  so 
as  to  give  him  an  opportunity  of  enquiring  after  them^.  When  there 
is  a  wrong  christian  name  in  the  notice  of  justification,  the  bail  court 
will  allow  time  to' amend  and  justify':  And  where,  in  bail  by  affidavit. 


» 1  Chit  Rep.  494.  m  noiiu  K.  B.  1  Chit.  Kep.  351.  (a).  494.  m 

^  Id.  76.  (a). pv  AbboU^  /.  1 1  Chit.  Rep.  494.  mnoljf. 

«  8  Taant.  173, 4.  ^  Id.  351.  (a). 

'  8  Bot.  a&  Pal  150.  M  Bot.  3b  Pol.  3^^ 

•  1  Chit  Rep.  494.  m  MoTrt.  ^  1  Tauot  17, 18. 

^  Tv^  9.  Bdiiburtom,  M.  55  Qto.  IIU         >  1  Chit  Kttp.  351.  (a/. 
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the  names  of  the  bail  were  omitted  in  the  notice  of  justification, 
through  the  neglect  of  the  attorney  in  the  country,  the  court  gave 
two  days*  time  to  serre  fresh  notice,  there  being  no  suggestion  that 
the  omission  was  for  the  purpose  of  delay\  But  the  bail  court  will 
Bot  allow  time  to  correct  a  misnomer,  in  the  notice  of  justification  of 
bill  by  habeaa  carputi^.  In  the  King's  Bench,  notice  of  justification 
by  three  bail,  has  been  holden  good^ ;  but  notice  that  A,  B  and  C,  or 
two  of  them,  will  justify,  is  irregular  in  that  court"^ ;  though  it  is 
otherwise  in  the  Common  Pleas* :  And,  Jn  the  latter  court,  special 
bail  are  allowed  to  justify,  although  they  did  not  actually  become 
bail,  before  the  notice  for  their  justification  was  delivered  to  the 
plaiatiff*s  attorney  or  agent^  It  has  been  already  shewn,  in  what 
maoDer  the  notice  of  justification  should  be  served' :  aud  if  the  affi- 
davit  of  service  be  defective,  the  bail  will  be  rejected ;  unless  time  be 
aiked  by  counsel  to  rectify  the  mistake,  which  is  in  general  granted, 
oa  ooodition  of  putting  the  pUintiff  in  the  same  situation  as  he  would 
have  been  in,  if  the  mbtake  bad  not  happened.  Indeed,  this  is  quite 
a  matter  of  course,  if  the  ball  be  not  opposed,  and  the  objection  arise 
from  a  mere  mistake  or  clerical  error,  as  where  the  affidavit  of  service 
is  not  properly  entitled^.  And  where  there  were  two  difierent  no- 
tices of  justification,  one  being  of  added  bail,  and  the  afiidavit  of 
lervkse  did  not  designate  which  of  the* notices  had  been  served 
00  the  plaintiff's  aftorney,  it  was  holden,  that  the  affidavit  was  de- 
fective^ and  must  be  amended  and  re-sworn,  before  the*  bail  could 
jostify'.  An  affidavit  however,  of  the  service  of  notice  of  justification, 
wherein  the  deponent  was  described  by  mistake  as  agent  for  the 
P'ci^fi^y  instead  of  the  defendant,  was  allowed  to  pass  con- 
ditionally, provided,  before  the  rule  for  allowance  should  be  drawn 
up,  a  fresh  affidavit  was  filed,  in  whick  the  mistake  should  be  cor- 
rected''. 

Fourthly,  When  bail  are  taken  before  a  commbsioner,  they  may  be 
opposed,  on  account  of  a  defect  in  the  affidamt  oi  justification :  And 


*  1  Chit.  ReiK  351.  660.  R.  M.  18  Geo.  IIL  C  P.  1  H.  Blac. 
^/dL76.  891.  conlf a. 

•  LoA,  26.  Fori«it,  138.  AhH^  S70.  f  Antt,  884, 5. 
<Loak,26.                                                        ^  I  Chit. R«p.  1. 
•anUcRep.  USa.    ^       ^                            i/dL43. 

'R.  M.  37  Q«a  ill.  C.'P.  1  Bot,  3b  PoL  ^U,  496.  (9} 


1t&2  OF  SPECIAL  BAIL. 

«n  affidavit,  stating  the  names  and  places  of  residence  of  finf  bail| 
without  the  addition  of  their  degree,  has  been  deemed  insufficieol'; 
but  time  was  allowed  to  amend  the  affidavit^ :  And  the  like  indulgeficd 
was  given^  where  one  of  the  bail  was  named  Ltoyd^  with  a  doable  U 
in  the  notice  of  bail,  and  Loyd  with  a  single  L  in  the  affidavit  of  jus- 
tification^.  In  the  King*s  Bench,  where  the  same  persons  are  bait  inf 
more  actions  than  one,  it  is  sufficient  for  them  to  swear,  in  the  affidavit 
of  justification  in  each  action,  that  they  are  worth  dodble  the  omontlt 
of  the  sum  sworn  to  in  that  action,  after  payment  of  aR  their  jtisC 
debts^ ;  but  in  the  Common  Pleas,  each  affidavit  ought  to  state,  that 
they  are  worth  double  the  amount  of  the  debts  in  all  the  actions, 
wherein  they  oflfer  to  become  bail^ ;  unless  where  actions  are  brought 
against  different  parties,  on  the  same  bill  of  exchange  or  promissory 
note* :  And,  in  the  Exchequer,  where  one  indorser  had  become  bail 
for  another,  on  the  same  bill,  and  both  of  them  were  also  bail  in  other 
actions,  the  court  held,  that  they  ought  to  swear  themselves  worth 
double  the  sum  sworn  to,  over  and  above  all  their  just  debts,  and  the 
sums  for  which  they  had  justified  in  the  other  actions ;  and  the  bail, 
who  was  an  indorser,  should  also  have  included  in  his  affidavit,  the 
amount  of  the  bill  on  which  the  action  was  brought^.  An  affidavit 
of  justification  of  country  bail  must  state,  in  the  juraf,  the  place 
at  which  it  was  swom^ ;  but  time  will  be  allowed  to  amend  the 
defect^. 

Fifthly,  It  is  a  good  ground  for  opposing  bail,  that  be  is  an  slttor- 
ney,  or  attomey^s  clerk^  ;  or  a  sheriff''s  officer,  or  bailiflT,  or  other 
person  concerned  in  the  execution  of  process** ;  or,  in  the  Common 
jPleas,  that  he  is  a  peer  of  the  realm,  or  member  of  the  house  of  Com- 
mons^  And  where  one  of  the  bail  was  an  attorney,'  the  bail  court 
refused  time  to  add  and  justify  another  ;  holding,  that  the  defendant 
ought  to  have  known  that  circumstance,  before  notice  was  given^ 


*  1  Chit.  Rep.  992.  tee  1  Chit  Rep.  306.  (a). 
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Sixflily,  It  is  a  rule  in  the  CoHiinoD  Pleas%  and  has  become  Ihd 

settled  practice  of  the  King^s  Beoch^,  that  *^  no  person  shall  he  per^ 

mitted  to  jastify  himself  as  good  and  sufficient  bail,  if  be  shall  haye 

been  indemnified  for  so  doing,^  by  the  attorney  concerned  for  the  de- 

fendant^'    Under  this  rule,  the  court  of  Common  Pleas  r^ected 

tnil,  who  had  received  a  \erbal  promise  of  indemnity  from  the  de- 

feodtnt's  attorney  ;  though  they  allowed  the  defendant  time  to  put  in 

fresh  bail^ :    And  bail  have  also  been  rejected,  who  did  not  know  the 

defeadant^ ;    or  had  been  bail  before,  but  did  not  know  in  how  many 

iK^ioas,  or  for  what  sums^.     But  it  is  no  objection  to  bail,  that  they 

are  indemnified  by  a  third  person^ :  Audit  seems,  that  thecircum'- 

stanee  of  not  knowing  the  defendant,  being  only  a  mark  of  suspicion, 

may  be  explained  away.     So,  it  is  no  objection  to  bail,  that  they  are 

liable  as  indorsers  of  the  bill  of  exchange  on  which  the  action  is 

brought*.    But  a  bail  was  rejected,  who  had  been  bail  to  the  sheriff  io 

a  former  action,  and  not  excepted  to,  it  appearing  that  his  property 

was  not  sufficient  for  both  actions** ;  though  ^ime  was  allowed  to  add 

and  justify  another  baii^.    It  has  been  doufafed,  in  the  Common  Pleas, 

whether  it  is  a  sufficient  objection  to  bail,  that  he  lives  within  the 

▼ergeof  the  court*;  but  it  seems  that  this,  without  other  suspicious 

circumstances,  such  as  his  being  much  in  debt  and  the  like,  is  not 

8llfficient^ 

Seventhly,  One  of  the  principal  objections  to  bail  is,  that  they  are 
not  kowckeeper9\  or  Jreekolders.  And  bail  cannot  justify  as  « 
housekeeper,  io  respect  of  a  house  which  he  has  taken,  if  prevented 
from  obtaining  possession,  by  a  death  in  the  family  of  the  former 
teaant* ;  or  who  has  ceased  to  be  a  housekeeper,  since  he  agreed  to 
beoome  bail" ;  nor  the  occupier  of  a  tap  connected  with  a  tavern,  th/o 
license  being  taken  out  in  the  name  of  the  tavern  keeper^;  nor  the 


•  R.  H.  37  Geo.  III.  C.  P.  ^l  Chit.  Rep.  287. 
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occupier,  under  a  lease,  of  every  room  in  a  house  except  one,  whidi  is 
reserved  for  his  landlord,  who  pays  the  taxes*:  And  bail  was  rejeeted, 
who  had  rented  a  house,  and  underlet  the  same  to  another,  who  psid 
the  taxes,  and  let  the  first  floor  to  the  bail ;  but  the  landlord  refusiog 
to  accept  the  undertenant,  the  rent  for  the  whole  house  was  paid  by 
the  latter  to  the  bail,  who  paid  it  over  to  the  landlord^    If  the  bail 
however  are  housekeepers,  the  rent  of   their  houses  is  immateriil, 
though  it  be  under  ten  pounds^ ;   nor  is  it  necessary  that  they  should 
have  been  assessed  to  the  poor*$  rate'  :  though  bail  have  been  re« 
jected,  for  not  paying  arrears  of  king's  taxes*.    In  the  Common  Pleas, 
the  court  allowed  a  person  to  justify  as  bail,  in  respect  of  a  house 
kept  by  him  and  his  partner,  who  carried  on  business  therdn,  where 
the  rent  and  taxes  were  paid  by  them  jointly,  and  bis  partner  resided 
in  the  house,  though  he  lodged  himself  at  a  oonsiderable  distance 
therefrom^:  And  in  that  court,  the  plaintiff  may  wuve  the  qualifica- 
tion of  the  bail  being  housekeepers,  '&c.  in  whidi  case  they  osly 
swear,  in  justifying,  to  the  amount  of  their  property'.    In  the  Exche- 
quer, a  person  employed  by  the  commissioners  in  the  repair  of  water- 
works, who  was  allowed  a  house  to  live  in  during  the  period  of  bis 
employment,  for  which  he  paid  no  rent  or  taxes,  was  permitted  to 
Justify  as  bail*'.    Where  a  bail  has  ceased  to  be  a  housekeeper,  at  the 
time  he  comes  up  to  justify,  the  bail  court  will  give  time  to  add 
and  justify  another  in  his  stead' :    But   where  notice  had  been 
given  of  bail,  one  of  whom  was  notoriously  not  a  housekeeper,  and 
bad  refused  to  become  bail  on  that  ground,  after  he  had  agreed  to  do 
eo,  the  bail  court  refused  time  to  add  and  justify  another^. 

Eighthly,  It  is  a  good  objection  to  bail,  that  they  are  not  re- 
spectively worth  double  the  amount  of  the  sum  sworn  to,  or  one  thou- 
sand  pounds  beyond  that  sum,  if  it  exceed  one  thoueand  pounds, 
after  payment  of  all  their  debts.  To  this  head  may  be  referred  ioni- 
rupiSj  who  have  not  obtained  their  certificates',  or  such  as  have  been 
twice  bankrupts,  and  not  paid  fifteen  shillings  in  the  pound  under 


•  1  Chit.  Rep.  50S.  f  5  Taint  174. 
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tbe  second  commissions  and  intolpent  debtors,  discharged  under  the 
stolote  53  Geo.  III.  c.  158^  So  where  one  of  the  bail  admitted  on 
examination,  that  he  was  a  certificated  bankrupt,  but  had  since  been 
arrested,  and  could  not  remember  how  often,  but  admitted  that  it  was 
•t  least  six  times ;  the  court  rejected  both,  and  would  not  grant 
brtber  time  to  add  and  justify  other  bail*^ :  And  a  bail  was  not  per" 
mitted  to  justify,  who  had  recently  been  bankrupt,  and  obtained  his 
oertificate,  but  did  not  know  whether  his  estate  had  paid  any  divi-> 
dend^ ;  or  who  could  not  say  whether,  during  the  interval  between 
his  bankruptcy  and  certificate,  he  had  or  had  not  justified  as  bail*. 
But  bankruptcy  is  not  of  itself  an  objection,  when  the  party  has  ob« 
tained  his  certificate^;  and  an  insolvent  debtor,  discharged  under  the 
above  act,  may  be  bail,  after  he  has  paid  all  his  debts*.  In  the  case 
•f  bail  by  affidavit,  they  will  not  be  allowed  to  justify,  if  an  affidavit 
be  produced  on  the  part  of  the  plaiutifl^  that  they  have  declared  them- 
selves to  be  insufficient'^. 

Ninthly,  Foreigner$f  it  seems,  are  not  admitted  to  be  bail,  merely 
ia  respect  of  property  abroad^  which  is  not  liable  to  tbe  process  of 
the  eourt^ ;  though  it  has  been  said,  that  merely  having  no  property 
in  England^  is  not  of  itself  a  sufficient  objection,  without  other 
auxiliary  circumstances^ :  And  where  one  of  the  bail  was  a  PortU" 
fueae,  and  owned  a  ship,  which  had  for  two  years  before  traded 
between  London  and  Portugal,  and  was  then  gone  to  CadiM,  from 
whence  she  was  expected  to  return,  and  was  insured  in  London ;  the 
court  of  King's  Bench  permitted  the  bail  to  justify,  although  be  did 
not  swear  to  any  efiects  in  England^.  A  person  residoit  in  England 
was  also,  in  that  court,  admitted  to  be  bail,  in  respect  of  mortgage 
money,  secured  on  an  estate  in  Ireland^  :   And  in  several  late  cases^ 


*  Mamtam  p.  WUhhu,  M.  21  Geo.  III.       198.  1  Chit  Hep.  895. 
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*  Id.  289.  m  Per  Cur.  M.  42  Geo.  III.  K.  B*  bnt  see 

*  /i  9.  bat  tee  id,  3.  1  Sel.  Pr.  1 6 1 .  where  it  ia  taid,  that  propertf 


I  Id,  116.  ia  Scotland  it  not  auifieient,  because  it  i&not 

^  Id,  373.  (aj^  liable  to  the  procesa  of  oar  courts. 

U  Bar.  2586,  7.  Loft,  34^  147.  Forrert, 
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bail  were  allowed  to  justify,  in  respect  of  property  parUy  id  England, 
and  partly  abroad*.  Tbe  distinction  seems  to  be  between  ybre^nerf, 
and  Briiuh  subjects  resident  in  this  country :  The  former  are  not 
allowed  to  justify,  in  respect  of  property  abroad ;  but  with  regard  to 
tbe  latter,  it  is  said  that  the  circumstance  of  their  not  having  property 
in  this  country,  subject  to  the  process  of  the  coort,  constitutes  do  ob- 
jection to  their  becoming  bail^. 

Lastly,  It  is  a  rule,  in  the  King's  Bench,  that  where  there  haTe 
been  three  notices,  and  two  changes  of  bail,  they  shall  not  be  allowed 
to  justify,  until  the  plaintiff  has  been  paid  his  costs  occasioned  there- 
by, or  his  attorney  has  undertaken  for  the  payment  of  them.  But 
where,  upon  the  removal  of  a  cptuse  by  hcJbetM  corpus  from  an  infie- 
rior  court,  three  notices  were  given  of  tbe  satne  bail,  to  justify  in  va« 
cation,  before  different  judges,  and  the  plaintiff  had  incurred  tbe 
expense  of  three  oppositions,  the  bail  court  held,  on  their  appearing 
to  justify  upon  a  fourth  notice,  that  they  had  no  authority  to  compel 
the  payment  of  the  costs  incurred  in  consequence  ot  the  former 
notices ;  though  it  might  be  the  subject  of  an  application  to  the  court, 
against  the  attorney,  for  vexatious  proceedings^.  In  the  Common 
Pleas,  bail  were  not  permitted  to  justify,  till  the  cost3  of  a  fiornier 
opposition  were  paid  to  tbe  plaintiff,  though  tbe  defendant  was  in 
custody^.  But  if  bail  are  opposed  and  r^ected,  and  the  defendant  is 
aurrendered  on  the  pext  day,  he  may  in  that  court  justify  new  bail, 
without  paying  the  costs  of  the  fermer  oppoattioo* :.  And  where  the 
defendant  refused  to'  move  that  his  bail  might  justify,  till  they  had 
paid  certain  costs,  tbe  court  permiXted  them  to  justify  on  their  own 
motion^ 

If  the  bail  do  not  attend  to  justify  at  the  time  appointed,  and  no 
further  time  be  given,  they  are  said  to  be  out  of  courts.   But  further 


•  4  Maole  &  Sel.  173.  per  Vampkr,  J.  on  « Id,  44.  and  see  id,  60.  wbere,  ob  an  ap- 

Ihe  authority  of  Chruiw  v,  FiBeutf  2  Blac  plication  to  the  court  for  coats,  agaioftt  tbe 

Rep.  i323w  4  Maule  &  Sel.  321.  S.  P.  ^  attorney^  the  matter  was  referred  to  tb* 

Bojflejff  J.  But  the  cases  upon  this  subject  Master, 

being  contradictory,  it  must  not  (he  observ*  ^  1  Taunt.  57. 

ed,)  be  taken  for  granted,  that  a  party  can  *  1  Bos.  &  PuU  32. 

justify  in  respect  of  property  abroad,  when  '  7  Taunt.  47.  2  Marsh.  365.  S.  C. 

be  has  no  other  property.  Id,  ibid,  K7  Mod.  50.  I  Cromp.  66.  and  see  t 

^  1  Chit.  Rep.  285,  6.  (tt)»  Dumf.  &  East,  297.  1  Chit  Rep.  446.  (•/• 


or  SPBCIAL  BAIli.  287 

time  is  sometimes  given,  oa  the  motion  or  SHggeslion  of  counsel :  And 
it  is  a  rule,  in  the  King's  Bench%  that  *^  when  a  motion  is  made 
for  farther  time  to  justify  bail,  it  must  be  supported  by  an  afBda- 
tit  of  the  special  facts  aUedged  in  excuse  of  the  bail  not  attendiog 
«t  the  time  mentioned  in  the  notice  .cf  justification ;  or  in  .case 
fofther  time  be  given,  upon  suggestion  of  counsel,  then  the  bail  shall 
not  be  permitted  afterwards  to  justify,  unless,  at  the  given  time,  such 
so  ftflUavii  be  produced  as  before  described."  The  affidavit  in  such 
case  should  state,  that  the  persons  not  attending  had  promised  to 
beoopie  bail,  and  were  befieyed  to  be  competent  to  justify*^ ;  bat  that 
far  some  reason  they  have  net  been  able  to  attend,  or  that  the  reason 
of  their  non-attendance  is  unknown :  And  in  the  latter  case,  it  is  not 
uoosual  for  the  judge  in  the  bail  court  to  suspend  giving  time,  till  an 
affidavit,  satisfiutorily  explaining  the  non- attendance,  has  been  laid 
before  him^  In  the  Common  Pleas,  where  bail  were  pot  in  in  time, 
bat  did  not  come  to  justify  pursuant  to  notice,  and  the  defendant's 
attorney  gave  a  new  notice  for  the  next  day,  the  court  permitted  the 
bail  to  justify,  on  payment  of  the  costs  of  the  first  attendance**.  But 
in  the  Kipg'a  Bench,  when  the  court  grant  indulgence  for  a  particular 
day,  to  add  and  justify  bul,  and  the  party  do  not  attend  on  that  day, 
he  cannot  justify  on  a  subsequent  one,  so  as  to  prevent  proceedings 
00  the  bail  hood,  or  against  the  sheriff,  for  any  prewious  defiiult,  with« 
out  a  fresh  rule  for  that  purpose*. 

When  an  error  is  discovered  in  the  baiUpiec?,  or  affidavit  of  cap* 
tion  or  justification  of  bail,  or  in  the  service  of  notiee  of  justifica- 
tioo,  the  bail  court,  we  have  seen^,  wiU  give  tim^  to  funend :  And 
fiirther  time  is  in  general  allowed  to  justify,  when  there  is  any  defect 
in  the  notice  of  bail,  or  justification*.  So  when  bail  are  prevented 
from  justifying,  by  circumstances  happening  aftep  ihey  were  put  in, 
as  by  their  suhsequ^t  bankruptcy^,  or  insolvency',  ov  by  their  having 
given  up  housekeeping*",  &c.  the  court  will  in  general  allow  further 


•  R.  M.  36  Geo.  lU.  K.  B.  f  LoA,  72. 187.  Per  Cur.  M.  95  Geo.  III. 
^  1  Cbit.  Rep.  299.  K.  B.  and  we  1  Chit.  Rep.  S.  {i),  492,  3. 
«  Id.  tM  351 .  ante,  290, 91, 

^  M^Cormtk  t.  Fou/gvr,  M.  33  Geo.  III.  >>  1  Chit  Rep.  i  1. 

C.  P.  Imp.  C.  P.  124.  *  Id.  3. 

•  I  Chit.  Rep.  42.  ^  Jd.  6.  and  see  id  S6.  S88.  316.  mle« 
'i^R/f,  288.  290,91.  294. 
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lime  to  add  and  justify  other  bail*.  And,  in  the  Common  Fleis, 
vben  the  court  give  time  to  one  of  the  bail  to  justify  before  a  judge 
at  chambers  in  Tscation,  a  judge's  summons  for  further  time,  return- 
able before  the  original  time  has  expired,  operates  as  a  stay  of  pro- 
€eeding8\  But  when  bail  ofler  themsdves,  and  are  rejected  ou  ac* 
count  of  some  personal  insuflBciency,  existing  at  the  time  they  were 
put  in,  as  by  their,  being  then  attornies%  bankrupts',  or  insoWent 
debtors,  or  by  their  not  being  then  housekeepers*,  &o.  the  court  will 
seldom  allow  time  to  add  and  justify  others^:  And  it  is  a  rule  never 
to  allow  time  to  justify  bail  in  error*,  or  on  a  habeas  corpwf^ 
on  account  of  the  delay,,  except  in  9p»e  of  unavoidable  acddeot, 
such  as  the  unexpected  illness  of  the  bail.  If  the  plaintiff,  on  the 
other  hand,  has  been  taken  by  surprize,  not  expecting  that  the 
bail  intended  to  come  up  to  justify^,  or  the  bail  on  examination  give 
evasive  answers^,  or  the  account  given  by  them  of  their  sufficiency  is 
suspicious',  the  bail  court  will  in  general  give  the  plaintiff  further 
time  to  enquire  into  their  character  and  circumstances :  And  wheo 
the  plaintiff  has  been  allowed  time  for  that  purpose,  the  defendant  is 
at  liberty  to  put  in  fresh  bail".  But  in  the  case  of  bail  by  affidavit, 
where  time  was  given  to  answer  an  affidavit  on  the  part  of  the 
plaintiff,  that  the  bail  was  a  prisoner  for  debt ;  the  court  held,  that 
the  defendant  could  not  give  notice  of  and  justify  fresh  bail,  before 
the  affidavit  was  answered". 

-  In  opposing  bail,  they  may  be  asked  any  questions  respecting 
their  qualification  as  housekeepers,  &c.  and  the  nature  and  amount 
of  their  property,  to  the  extent  of  the  sum  for  which  they  are  re- 
quired to  be  answerable,  but  no  further ;  and  questions  are  not  al- 
lowed to  be  asked,  which  will  unnecessarily  expose  the  circumstances 
of  the  bail,  or  of  other  persons :  And  an  affidavit  of  thie  insufficiency 
of  the  bail  cannot  be  read,  after  questions  hare  been  put  to  them^ 


•  1  Chit  lUp.  8.  (5).  AnU,  282.  '  Per  B^^leff,  J.  E.  55  Geo.  IIL  K.  R. 
^  6  Taont  940.  k  ]  Chit.  Rep.  76.  (a).  AmU,  991. 

•  1  Chit  R«p.  8.  Afiie,  970. 999.  >  Id.  889. 

•  U  3.  AnU^  97 1. 994, 5.  ^  Id.  354.  (e). 

•  AL  7.  ud  tee  ut  88.  144.  mU,  994.  '/i  309.  (a), 
but  Me  1  Chit.  Rep.  988.  316.  •  Id.  354.  («). 

'  ArOir.  T.  94  Geo.  IIL  K.  B.  1  Chit         •  Id.  354. 

Rep.  9.  {by.  •  Id.  375.  (a). 
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^  may  be  sworn  and  examined  by  an  interpreter*:  And 
where  one  of  the  bail  was  asked,  whether  he  bad  not  stood  in  the 
pillory  for  perjury^  which  question  was  objected  to  as  tending  to 
criminate  him,  the  court  overruled  the  objection,  saying  there  was 
no  impropriety  in  the  question,  as  the  ainswer  could  not  subject 
him  to  any  punishment ;  and  the  bail  admitting  the  fact,  he  was 
of  course  rejected^.  When  the  bail,  on  cross  examination,  are 
guilty  of  gross  prevarication,  they  may  be  committed  to  the  cus- 
tody of  the  marshal,  for  a  contempt  of  the  court* ;  and  if  they  for- 
swear themselves,  they  may  be  indicted  for  peijury*.  Where  a  man 
who  bad  ofl&red  himself  as  bail  confessed,  on  being  examined  by  the 
court,  that  he  had  forsworn  himself,  he  was  presently  adjudged  to 
be  committed  to  prison,  and  to  stand  upon  the  pillory,  with  a  paper 
mentioning  the  cause,  viz.  **  for  false  bail,*'  and  to  be  brought  into 
the  courts  of  King*s  Bench,  Common  Pleas  and  Exchequer;  and 
this,  upon  his  confession,  was  recorded  in  court,  without  other  pro- 
ceedings against  him^.  And  where  the  bail  had  assumed  feigned 
names,  the  court  of  Common  Pleas'  ordered  them  and  the  attorney 
to  be  set  in  the  pillory*.  Also,  by  the  statute  21  Jac.  I.  c.  26.  §  2. 
^*  if  any  person  shall  acknowledge,  or  procure  to  be  acknowledged, 
'^  any  recognizance  or  bail,  in  the  name  of  another  person,  not  privy 
^*  or  consenting  to  the  same ;  or,  (by  the  statute  4  &  5  W.  &  M. 
^  c.  4.  §  4.)  before  a  commissioner,  shall  represent  or  peramate 
^  another  person,  whereby  he  may  be  liable  to  the  payment  of  any 
<<  debt  or  damages  ;  he  shall,  on  conviction,  suffer  death  as  a  felon, 
**  without  benefit  of  clergy.''  But  the  courts  will  not  vacate  the  pro- 
ceedings against  the  party  personated,  until  the  offender  be  con- 
victed'; nor  can^a  conviction  take  place,  until  the  bail-piece  be  filed*. 

When  bail  are  opposed,  they  are  either  rejected^  or  attawed  by  the 
court,  unless  further  time  be  given  to  justify,  or  enquire  into  their 
circumstances^:  And  bail  may-  be  r^ected,  after  having  been  per« 

I-  .    . 

>  1  Blac  Rep.  957.  1324.  56  Oeo.  HI.  c.  136. 

^  4  Dnrnf.  it  Eapt,  440.  '  T.  Jno.  64.    1  Vent.  501.  3  Keb.  694. 

*  I  Chit.  Rap.  1 16.  And  see  5  Taaot.  776.  1  Ld.  Raym.  445. 

*  Ckn  Car.  146.  f  2  Sid.  90. 

*  1  Str.  3g4.    Bot  the  puoiibment  of  the  ^  AtUt,  297,  8.  and  aee  1  CbiU  Rap.  SS7, 
pinory  is  now  abolisbed,  axeepl  for  perjary  8.  292, 3.  316. 354.  (a). 

tnd  MboraatioQ  of  peijary,  by  the  ttatute 
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wtted  to  pass,  before  the  rule  of  allowance  is  drawn  up,  if  sufficient 
cause  be  shewn,  as  that  tbey  were  afterwards  rejected  in  another 
action*.     When  bail  are  rejected,  the  plaintiff  is  at  liberty  to  take  a9 
assignment  of  the  bail  bond,  or  proceed  against  the  sheriff  by  attache 
sient,  for  not  bringing  in  the  body  ;  unless  further  tin^e  be  given  to 
add  and  justify  other  bail.     But  bail  who  have  been  rioted  are 
still  competent  to  render  the  defendant,  in  the  King's  Bench,  so  long 
as  they  remain  on  the  bail-piece*^;  though   it,  is  otherwise  in    the 
Common  Pleas,  where  they  must  enter  into  a  fresh  recognijEaocey 
before  they  can  render  the  defendant^.    To  detect  frauds  by  hired 
bail  offering  themselves  to  justify,  after  they  have  been  rejected  in 
pdier  actions,  a  booit  is  kept  by  the  master  in  the  King's  Bench  ;  in 
which  the  naines  and  descriptions  of  rejected  bail  are  entered :  And 
it  is  an  established  rule,  that  if  bail  has  been  once  rejected,  and  en- 
tered in  the  |na^ter'8  book,  the  circumstances  under  which  the  rejec- 
tion took  place,  cannot,  on  a  subsequent  occasion,  be  enquired  into; 
and  consequently,  the  party  afterwards  continues  incompetent  to  be- 
come bail^ :  And  where  bail,  of  whon  notice  bad  been  given,  having 
been  rejected  in  another  cause  on  the  day  in  which  ttiey  were  intended 
to  justify,  were  not  offered  for  justification,  according  to  the  notioe; 
and  on  the  next  day,  the  defendant  applied  for  time  to  add  and  justify, 
^nd  to  stay  proceedings  against  the  bail  below ;  the  bail  court  held, 
that  this  could  pot  be  done,  in  the  absence  of  the  plaiQtiff,  who  was 
unapprized  of  the  motion'. 

When  bail  are  aUowedj  a  rule  or  order  of  allowance^  ahoold 
be  drawn  up,  with  the  clerk  of  the  rules  in  the  King^s  Bench,  or  secoo* 
daries  in  the  Qommon  Pleas,  and  a  copy  of  it  served  on  the  plaintiff's 
attorney,  or  on  the  plaintiff  himself,  if  he  has  not  appointed  an  at- 
torney :  And  where  a  plaintiff  sued  in  person,  and  his  reudence  was 
unknown  to  tfa^  defendant,  and  his  servant  refused  to  disclose  it,  the 
eourt  of  Common  Pleas  ordered,  that  the  affixing  a  oopy  of  the  rule 
of  allowance,  and  of  that  order,  in  the  prothonotaries^  office,  should  bo 


•  1  Chit  Rep.  307.  l  Chit.  Rep.  446.  (a), 
k  Ptr  Cur,  £.  40  Geo.  III.  K.  B.  1  New  '  Per  BayU^,  J.  1  Chit  Rep.  82. 

R«p.  C.  P.  138.  (a).  1  Chit  Rep.  446.  (e).  •  i  Chit  Rep.  890.  per  Beti,  J. 

'B 1  Taunt  163,  4,  per  Heaih,  J.  and  see         {  Append.  Chap.  XI.  §  27. 
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deemed  good  serrice*.    The  rule  of  allowance  in  the  King's  Bench, 
must  be  served  on  the  plaintiff*§  attorney,  even  though  he  has  opposed 
the  jQstification  of  bail^ ;  and  if  it  be  not  served,  he  may  take  an  as- 
ftignmeDt  of  the  bail  bond^,  or  proceed  by  attachment  against  the 
sberiiT'.     After  service  of  Ih.e  rule,  the  baiUpiece,  in   the  King's 
Bench,  should  be  obtained  from  the  judge's  chambers,  and  filed  with 
the  master,  which  should  regularly  be  done  the  same  term  in  which 
they  Were  allowed* :   And  in  filing  the  bail  in  that  court,  it  should  be 
ebierved,  that  every  bail  taken  on  or  before  the  continuance  day,  is  a 
bail,  and  to  be  filed  of  the  preceding  term  ;  and  every  bail  taken  after 
the  centinaance  day,  is  a  bail,  and  to  be  filed  of  the  tubitequeni 
term':  but  where  new  bail  are  added  to  other  bail  taken  on  or  before 
the  continuance  day,  the  new  bail  shall  be  taken  and  filed  as  of  that 
term  in  which  the  first  bail  was  put  in'.    But  where  a  bail  described 
hhnself  as  having  property  to  a  great  amount,  and  the  court  directed 
an  enquiry,  which  the  bail  eluded  by  running  away,  they  would  neA 
permit  the  rule  of  allowance  to  be  entitled  of  the  term  he  came  np 
to  justify,  but  discharged  the  application  with  costs*^.     If  bail  has 
been  improperly  allowed,  the  court,  we  have  seen*,  will  set  aside  the 
rsle  of  allowance :  And,  in  the  King's  Bench,  it  is  a  good  ground 
tot  setting  aside  the  allowance  of  bail,  that  they  were  afterwards  re- 
jected in  other  eaoees^.    And  a  rule  for  the  allowance  of  bail  was 
discharged  with  costs,  to  be  paid  by  the  defendant,  on  an  aflMavit 
that  the  bail  had  perjared  himself  on  his  justification,  in  sweaering 
that  WB  action  in  wirieb  he  had  been  bail,' had  been  compromised'.    It 
ilso  seems,  that  the  justification  of  bail  may  be  set  aside  in  thilt 
court,  under  oiremnstances  of  gross  imposition  atid  fraud,  oil  the. 
part  of  the  bail"  ;  and  where  the  defendant's  attorney  is  privy  to  tbefar 
Biscondoct,  the  court  will  make  him  pay  the  costs  of  the  application*. 
Bat,  in  the  Cemmoif  Pleas,  if  the  bail  have  sworn  to  a  false  account 
of  their  property,  vrittiottt  the  privity  of  the  defendant  or  bis  at- 


•7  Taunt.  145.  406. 

^  4  Doraf.  Bt  East,  493.  S  Boa.  &  Pol.  r  R.  E.  5  Geo.  II.  reg.  1.  fbj.  K.  B.  1 

^1.  and  see  3  Maale  &  Sel.  145.  Salk.  100.  temb.  eonira, 
«  3  Boa.  &  Pol.  341.  ■"  1  Ckit.  Rep,  131. 

'  4  Durof.  at  East,  493.  *  Ante^  859. 

•  R.  H.  1650.  fvg.  3.  K.  B.  ^  1  Chit.  Rep.  144.  Z'^;.  and  fee  itf.  307. 

'  R.  B.  5  Geo.  II.  reg,  1.  fh).  K.  B.  ^  Id.  378. 

And  as  to  the  contimumee  day,  see  R.  £.  1 1  ^  Id.  143. 

W.  III.  reg.  3.  K.  B.  8  Str.  1215»  1  East,         >  Id.  144. 
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tonieyi  the  plaintiff  it  seems  has  no  other  remedy  than  by  indictment 
for  perjury*^:  though  if  the  plaintiff  can  by  any  means  connect  the 
defendant,  or  his  attorney,  with'  the  false  swearing  of  the  bail,  the 
court  will  punish  them ;  and  they  have  the  means  to  do  so,  for  the 
one  is  the  suitor,  and  the  other  the  oflicer  of  the  court*. 


The  bail-piece  being  filed  in  the  King's  Bench,  or  bail  perfected  in 
the  Common  Pleas,  an  entry  should  be  made  of  the  recognixanoe  on 
a  roily  called  the  recognizance  roll ;  which  should  be  docketted**,  and 
carried  into  the  treasury  chamber:  And  this  3houId  regularly  be 
done,  before  any  proceedings  are  had  against  the  bail® ;  or  at  least 
before  they  are  called  upon  to  plead ;  for  otherwise  they  may  plead 
nul  tiel  record :  and  if  the  recognizance  roll  be  not  carried  in  till 
afterwards,  it  seems  that  they,  may  withdraw  their  plea,  and  the 
plaintiff  must  pay  the  costs  of  it^.  In  the  King's  Bench,  the  recog- 
nizance of  bail  by  biU  is  entered  by  the  plaintiff's  attorney,  after  the 
declaration,  with  a  memorandwn  of  the  term  it  is  of* ;  but  by  artgi-' 
na/,  it  is  entered  by  the  filacer,  after  a  recital  of  the  process^.  And 
in  this  court,  the  course  is  always  to  enter  it  as  taken  in  court, 
though  actually  taken  by  a  judge  in  his  chamber>,  or  by  a  commis- 
sioner in  the  country ;  neither  is  it  a  record  till  entered! :  And  if,  in  a 
joint  action  against  two  defendants,  the  recognizance  of  bail  be  ea« 
tered  by  mistake  in  an  action  against  one  only,  and  the  plaintifl^  after 
two  writs  of  scire  /acia$  against  the  bail,  and  nihil  returned  to 
them,  sign  judgment  against  the  bail,  and  take  out  execution,  the 
court  will  set  aside  the  judgment  and  execution  for  irregularity^ 
In  the  Common  Pleas,  the  filacer  enters  the  recognizance  on  the 
roll*,  and  dockets  it :  And  in  that  court,  when  it  is  taken  by  a  judge 
in  his  chamber,  or  by  a  commissioner  in  the  country,  it  is  entered 
specially;  it  bang  a  record  immediately  upon  the  first  caption,  and 
binds  the  hinds,  before  it  is  filed  at  Weetmmetef*.    Where  the  pkun- 


•  5  Taant.  776.  7  Mod.  ISO,  31.  and  tee  5  East,  4«l.  ^ 

k  Append.  Cbap.  XI.  §  91.  Smith  R.  14w  S.  C. 

•R.E.5  Geo.  II.  ng.  3.  faj.  K.  B.  ^  1  Maale  Ic  Sel.  199. 

<  1  Moore,  431.  i  For  the  form  of  the  entry  of  ■  iceogni^ 

•R.B.5G«o.II.  r»g.3.  (e).  K.B.  Ap*      sanceof  bail  in  C.  P.  tee  Append.  Cii^». 

ipcnd.  Chap.  XI.  §  88,  9.  XI.  §  38,  3.  and  for  the  entry  of  a  Moogni. 

'  Append.  Chap.  XI.  {  30.  sance  of  bail  far  the  Eacheqaer,  lee  ML  ( 

r  8  Salk.  564.  600.  669.  6  Mod.  48.  138.       34, 5. 
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tiff  was  called  by  a  wrong  name  in  the  recognizance  roll,  the  court  * 
would  Dot  rectify  the  mistake^  bat  g^ve  judgment  for  the  defendants,  - 
00  an  issue  of  ntU  iiel  record\    So  they  would  not  amend  a  clerical 
error,  io  the  spelling  of  the  plaintilF^s  name  in  the  recognizance,  with-  • 
out  the  consent  of  the  bail^ :    And  where  an  original  capias  was 
issued  into  a  county  palatine,  and  the  defendant  was  arrested  and 
put  in  bail  as  upon  a  testatum^  which  was  entered  in  Atiddleiexy  • 
and  a  declaration  was  afterwards  delivered,  in  which  the  venue  was 
laid  in  Lmcahuhire ;« the  court  refused  to  interfere,  after  a  consider- 
able ieogtb  of  time,  at  the  instance  of  the  bail,  by  ordering  the  entry 
of  the  recognizance  to  be  made  conformable  to  the  facts  of  the 
ease*.     Bat  in  scire  facias  against  bail,  if  there  be  a  failure  of 
record,  through  a  misprision  of  the  officer,  the  court  will  permit  the 
eotry  of  the  recognizance  to  be  amended'^ :    And  in  a  3ub8equent 
case,  the  entry  was  amended,  at  the  instance  of  the  bail,  where  the 
plaintiff's  name  had  been  mis-stated*. 

Such  are  the  means  of  putting  in  and  perfecting  bail  above,  where 
the  defendant  is  at  largCy  in  order  to  prevent  an  assignment  of  the 
bail  bond,  or  proceedings  against  the  sheriS  Bail  above  may  also 
be  put  in  and  perfected,  at  any  time  pending  the  action,  where  the 
defendant  is  in  custody  of  the  sheriff,  or  of  the  marshal  ojf  the  King's 
Bench,  or  warden  of  the  Fleet  prison.  And  it  may  even  be  put  in, 
for  liberating  the  defendant,  after  final  judgment  against  him,  and 
before  he  is  charged  in  execution'.  But  a  doubt  having  arisen,* 
wbether  a  prisoner  could  be  bailed  io  vacation^  it  was  enacted  by  the 
statute  43  Geo.  III.  c.  46.  §  0.  that  <<  if  any  defendant  shall  be  taken, 
^  detained  or  charged  in  custody,  at  the  suit  of  any  person  or  persons, 
^  upon  mesne  process  issuing  out  of  any  of  bis  majesty's  courts  of 
^  record  at  Westminster  or  Dublin^  and  shall  be  imprisoned  or  de<- 
'^  tained  thereon,  after  the  return  of  such  process,  it  shall  and  may  be 
^  lawful  for  such  defendant,  in  vacation  time  only,  and  upon  due 
'^  notice  thereof  given  to  the  attorney  for  the  plaintiff  or  plaintitfii  in 
**  such  process,  to  put  in  and  justify  bail,  before  any  one  of  the  jus" 


•  S  TMDt.  963.  74,  5.  Barnes,  59.  S.  C.  Id.  4l5.bat 

^  5  TaaoU  814.  and  fee  1  Cbit.  Rep.  dS3.  Bos.  Jc  Pul.  481  • 

(m).  •  4  TaanL  875. 

« 1  Moore,  314.  '  Bdl  f.  SUaiUm^  H.  55  Geo.  III.  K.  B. 

'  1  TMBt.  SSI.  and  see  Cat.  Pr.  C.  P.  AtOM,  871. 
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'^  ticed  or  barons  of  the  court  out  of  which  such  process  shall  hkit 
<^  issued  ;  who  may,  if  he  shall  think  fit,  thereupon  order  a  rale  to 
*'  issue  for  the  allowance  of  such  bail,  and  may  further  order  such 
<*  defendant  to  be  discharged  out  of  custody,  by  writ  of  $uper$€dea$ 
**  or  otherwise,  according  to  the  practice  of  such  courts  in  like  manner 
<^  as  the  same  is  And  may  be  done  by  an  order  of  court  in  term  tune/' 
This  statute  only  applies  to  arrests  on  mesne  process,  issuing  out  of 
the  superior  courts ;  and  does  not  extend  to  a  person  in  eustody  Upon 
an  habeas  carpus^  for  the  rCfmoval  of  a  cause  from  an  ifnferior  cMrt*. 
To  discharge  a  defendant  out  of  Custody  on  this  statute,  bail  abote 
must  be  put  in  before  a  judg^^  and  notice  thereof  gfireii  to  the  pliuo- 
tiff's  attorney,  in  the  usual  way ;  after  which  another  notice  shonld 
be  giTen,  that  the  bail  will  justify  themseWes  on  a  cettniti  day^  at  a 
judge's  chambers,  and  an  affidavit  made  of  the  serTidtf  of  such  notice : 
and  when  the  bail  have  justified,  the  jildge  will  order  a  rule  to  be 
drawn  up  for  their  allowance,  and  for  the  discharge  of  the  defendant^ 
if  in  custody  of  the  marshal,  or  for  a  writ  of  supersedeas  to  issue,  if 
in  custody  of  the  sberiflT,  or  warden  of  the  Fleet  prison ;  and  there- 
upon,* a  rule  being  dra^n  up  by  the  clerk  of  the  rules  in  the  Kingfs 
Bench,  or  secondaries  in  the  Common  Pleas,  and  a  Writ  of  supers 
iedeas  issued  when  necessary,  and  delivered  to  the  sheriff  or  wao^deli, 
th6  defendant  will  be  discharged  out  of  custody^.  . 

Before  We  dismiss  the  subject  of  bail.  It  will  be  propet  to  notice 
how  filir  they  are  liable;  dnd  when,  and  m  whdt  manner,  fltey  may 
be  dischargedj  by  th^  fender  of  their  principal,  &c^ 

In  the  ](Cini;'s  Bench,  the  ancient  Course  of  the  eoiift  Was,  thilt  if  a 
roan  became  bail  for  another  upon  a  latitdty  &c.  iA  ilny  sUm  of  money, 
however  trifling,  he  was  bail  fof  him  in  all  actions'  bi^dught  by  the 
same  plaintiff,  during  the  same  term.  Were  the  sHinS  ^ver  so  great*, 
l^o  rectify  this  extraordinary  practice,  a  rule  Was  tnftde,  thtft  if  the 
plaintifTs  should  declare  against  the  defendant,  upon  any  bail  by  him 
put  in,  for  a  greater  sum  tfaaiti  Was  expressed  in  the  process  upon 
whic^  the  defendant  was  arrested,  then  the  bail  so  put  In  should  not 


» 1  Chit.  Rep.  44.  Chap.  XI.  §  89. 

^  For  the  forin  of  the  entry  of  a  recogni-         •  CrOi  Jac,  449.  %  SHiSl  168*  I  Hod.  lA. 
caaceof  iNui  on  Uiif  itatttte^  tee  Append. 
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be  chargeable  in  that  action*.     Still,  however,  the  bail  were  liable  to 
all  actions,  nlierein  the  plaintiflT  declared  for  and  recoYered  a  le»9 
sum  than  was  expressed  In  the  process^  ;  and  where  he  declared  for 
and  recovered  a  greater  sum,  the  bail  were  totally  discharged%     At 
length  it  was  resolved,  that  as  on  the  one  hand,  there  was  no  colour 
to  subject  the  bail  to  more  than  they  were  bound  in,  let  the  plaintiff's 
deooand  be  ever  so  much  more ;  so,  on  the  other  band,  there  was  no 
reason  why  the  plaintiff  should  suffer  by  his  moderation  in  taking 
bail ;  but  the  recognizance  should  be  considered  as  an  agreement  to 
pay  to  the  extent  of  the  sum  sworn  to  and  costs,  or  render  the  defea« 
dant<^.    And  accordingly  it  is  now  settled,  that  where  the  plaintiff 
declares  for  or  recovers  a  greater  sum  than  is  expressed  in  the  pro- 
cess upon  which  he  declares,  the  bail  shall  not  be  discharged ;  but  be 
liable  for  so  much  as  is  sworn  to,  and  indorsed  on  the  process,  or  for 
any  less  sum,  which  the  plaintiff  in  such  action  shall  recover*,  together 
with  the  costs  of  the  original  action'.     And  there  is  no  distinction  in 
practice,  between  actions  commenced  by  bill  and  by  original  writ ; 
but  the  court,  in  either  case,,  will  enter  an  exonereiur  on  the  baU- 
piece,  on  payment  of  the  sum  sworn  to  and  costs,  though  less  than 
the  sum  acknowledged  to  be  due<.    The  bail  however  are  not  liable 
to  pay  the  costs  of  a  writ  of  error^ :  nor  is  the  pluntiff  entitled  to 
levy  e<[uitable  costs,  out  of  the  penalty  of  the  recognizapce^.    In  the 
Common  Pleas,  each  of  the  bail  is  separately  liable  for  the  sum  re- 
covered, to  the  full  extent  of  the  penalty  of  the  recognizance,  being 
double  the  amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under 
a  jadge*8  order^.    But  the  bail  are  not  liable,  in  that  court,  to  the 
payment  of  interest  on  the  sum  recovered,  subsequent  to  the  judg- 
ment'.    And  although  bail,  having  rendered  the  defendant,  instigate 
him  to  vexatious  attempts  to  obtain  his  discharge  under  an  insolvent 
act,  that  court  will  not  compel  them  to  pay  the  costs  of  the  plaintiff^s 


*R.T.92Cv.It.K.V.  6Mim1.867.  K.  B.  it  was  determined  by  Uie  eoart.tbet 

^3  Kcli.  16.  the  beil  ere  lieble  to  pey  tbem,  ei  well  at 

*  6  Mod.  ^66,  1  Salk.  IDS.  S.  C.  tbe  Mim  iworn  to :  Aod  lee  6  Dornf.  db 

'S8lr.9Sa.  E«tt,'S13. 

•KB.  5  Geo.  II.  rtg.  8.  K.  B.  LoA,  t6Eeit,3]9.  8 Smitb  R.  40S. S. C 

M5.  Doog.  330.   8  Darnf.  fc  Eeit,  SS,  9.  ^6  Dorof.  k.  Best,  888. 

1  Best,  90.  *  8  Str.  88G.  1  Beraetd.  K.  B.  185.  &  C. 

f  Tbe  rale  of  B.  5  Geo.  IL  K.  B.  it  tileot  ^  Beraes,  76.  1  Boi.  lb  PuL  805w 

aitotbeooetts  But  in  tbe  ceie  of  iWtfrftm  >  3Tiont.503. 

f.  aampmm  end  anotber,  BL  85  Omk  III. 
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resisting  those  atteiDpt8\  In  the  Exiphequer,  it  is  a  rule**,  that ''  upra 
a  recognizance  of  bail,  in  any  action  brought  in  that  court,  the  btil 
therein  are  not  jointly  or  eteTerally  liable  in  such  action,  fof  more  in 
the  nrhole  than  the  atnonnt  of  the  suiii  sworn  to  in  the  affidavit  of  the 
cause  of  action,  together  with  the  costs  of  such  action,  unless  any 
proceeding  be  had  upon  their  recognizance,  in  which  case  they  nill 

also  be  subject  to  such' other  costs  as  they  are  by  law  liable  to.'^ 

• 

The  defendant  having  put  in  bail,  may  render  himself,  or  be  ren- 
dered, in  their  discharge,  before  or  after  judgment^.  Bail  above,  we 
have  seen^,  may  be  put  in  before  the  return  of  the  writ,  for  the  pur- 
pose of  surrendering  the  defendant ;  and  it  is  not  necessary,  in  either 
court,  for  the  bail  to  justify,  in  order  to  render,  even  after  they  are 
excepted  to,  or  though  the  sheriff  has  been  ruled  to  bring  in  the 
body*,  or  the  plaintiff  has  taken  an  assignment  of  the  bail  bond': 
And  on  an  exception  to  bail,  if  notice  be  given  of  other  bail,  only  one 
'of  whom  justifies,  and  the  names  of  the  former  still  remain  on  the  bail<* 
piece,  the  first  bail  may  surrender  the  principal,  in  the  King's  Bench'. 
£ven  bail  who  have  been  rejected  have  in,  that  court  been  holden,  so 
long  as  they  remain  on  the  bail- piece,  competent  to  make  a  surren- 
der^ :  And  when  one  bail  only  had  justified,  and  time  had  been  re- 
fused by  the  court  to  justify  another,  the  court  held  the  render  suf- 
ficient. In  the  Common  Pleas,  when  bail  above  were  excepted 
against,  and  could  not  justify  themselves,  they  were  formerly  con- 
sidered as  no  bail,  and  therefore  could  have  rendered  the  defendant 
to  prison  ;  but  other  fresh  bail  might  have  been  put  in,  and  before 
any  exception  taken  to  them,  they  might  have  surrendered  him  to 
prison  in  discharge  of  themselves^  :  And  it  is  now  holden,  that  bail 
who  have  been  rejected  may  enter  into  a  new  recognizance,  for  the 
purpose  6t  rendering  the  defendant^    The  render  of  the  defendant 


«  4  Taunt.  192.  f  5  Durnf.  &;  East,  401. 

^  a.  H.  38  Geo.  III.  m  Scac.  Mao.  Ex.  «  Jd.  633.  and  cee  3  Blac  Rep.  1179. 

^Append.  223.  h  Per  Cur.  %,  40  Geo.  HI.  K.  B.  1  N<v 

«  1  Sir.  198.  Rep.  C.  P.  138.  fa),  1  CliK.  Rep.  445. 

'  Jnte,  271.  Anie^  900. 

^Athton  ▼.  Kiftg  and  another,  Mi  21  *  1  Chit  Rep.  446. /"«;. 

Geo.  III.  R.  7.  33  Geo.  HI.  K.  B.  5  Blimf.  ^  3  WUa.  59.  and  see  1  H.  Bkc.  698.  1 

fc  Eatt,  368,  Barnet,  111.  117*  2  Blac.  Boa.  &  PaL  92.  1  N««r  Rep.  CP.  137. 

Rep.  7^8. 1 179,  80.  I  a  Blao.  638.  fFkrdle  *  1  TkniA.  163.  ftr  Hmtk,  J.  Inp.  C.  P. 

me,  are.  ▼.  BowUmd,  M.  24  Geo.  UI.  C.  P.  ifid^  134* 
I|np.  C.  P.  6  Ed.  122. 
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18  deemed  equivaknt  to  perfecting  bai^ ;  and,  in  the  Sang^s  Bendt^ 
(he  aberiff  is  not  liable  to  an  attacbmenty  where  the  defendant  is 
rendered  at  any  time  before  th^  expiration  of  the  day  allowed  for 
bringing  in  the  body^:  And  the  bail  to  the  sheriff  are  entitled  in 
that  ooorty  to  the  benefit  of  a  render  made  without  justifying,  after 
the  regular  time  of  justification  is  expired,  so  as  to  stay  the  proQeedmgs 
against  them  on  the  bail  bond,  upon  payment  of  costs^  But  where  the 
defendant  was  rendered  after  the  time  for  putting  m  bail  bad  expired, 
but  within  the  further  time  allowed  him  for  that  purpose  by  the  indul- 
gfnoe  of  the  court,  it  was  holden  that  the  render  was  out  of  time,  and 
that  an  attachment  issued  after  notice  thereof  was  regular,  and  could 
not  be  set  aside  without  an  affidavit  of  merits^ :  And,  in  the  Common 
Pleas,  where  the  sheriff  had  suffered  a  person  who  had  been  arrested 
to  go  at  large,  with0at  taking  a  bail  bond,  the  court  would  not  allow 
bim  to  render  the  defendant,  after  an  action  commenced  against  hiin 
for  an  escape,  though  he  had  not  been  ruled  to  return  the  writ,  or 
bring  in  the  body,  before  the  action  commettced^  In  the  latter  court, 
bail  aarreptitioosly  put  in,  were  not  allowed  to  surrender  the  defen- 
dant': And  where  the  rule  for  the  allowance  of  bail  was  discharged, 
on  account  of  perjury  in  one  of  the  bail,  and  pending  the  motion  for 
setting  aside  the  allowance  the  defendant  was  rendered,  the  court 
of  King's  Bench  held,  that  the  plaintiff  might  notwithstanding  pro* 
ceed  on  the  bail  bond'. 


It  was  anciently  the  course  of  the  courts  not  to  allow  a  render, 
after  the  return  of  nan  eat  inventus  to  a  capias  ad  satis/adendumK 
But  great  mischief  resulted  from  this  practice;  for  the  plaintiff 
woold  sue  out  a  capias  returnable  the  next  day,  so  that  the  bail  had 


» 4  Taont.  669.  2  Maule  &  Sel.  562.  3 
Maole  k.  Sel.  283.  1  Chit.  Rep.  446.  fa  J. 
498. 

^  7  Diirnf.  fc  Kast,  5^7.  8  Durnf.  &  East, 
464.  and  nee  1  Price,'!  03. 

«  5  Oamf.  at  Ensf,  534.  2  New  Rep.  C. 
P.  85.  in  irfatch  latter  case,  the  procee<fing8 
•ere  aet  aside,  wKhoQt  payment  df  any 
cwtt,  exerpt  ttaoae  of  the  avsri^ment.  !But 
•ee  7  Dumf.  &  Fast,  297.  w»i6.  contra. 
Tbit  tatter  case,  however,  appears  to  have 
^««a  Of  erraled.  Jd,  529. 


'  1  Chit.  Rep.  567.  and  tee  8  Dnnif.  Jt 
East.  29.  9  fiast,  468.  S.  C.  cited.  1  Chit. 
Rep.  496.  fa),  but  see  2  Manle  &  Sel.  562. 
temb,  contra  :  and  see  1  H.  Blac.  9.  1  Bos.  fc 
Pal.  325.  2  Bos.  le  Pal.  38.  by  which  it 
se«>nis,  that  the  practice  is  diflfereot  in  the 
Couimon  Pleas. 

•  6  Tanot.  554.  2  Marsh.  261.  S.  C.  hot 
see  1  Price,  103.  contra, 

'2  Blac  Rep.  1179. 

«  1  Chit  Rep.  496. 

^  Cro.  Eliz«  738. 
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little  or  no  time  to  bring  in  the  body* :  To  remedy  which,  the  jadga 
indulged  the  bail  so  far,  as  to  permit  them  to  render  the  liody,  upon 
the  return  of  the  first  Bcire  facitM^  if  the  capiat  were  returnable  de 
die  in  diemf" ;  but  if  it  were  returnable  the  next  term,  the  bail  were 
strictly  holden  to  render  the  principal  by  the  return  of  if".    Papkam 
Ch.  J.  extended  this  indulgence  still  farth^;  and  permitted  the 
bail  to  render,  any  time  before  the  return  of  the  second  teirefacUu^ 
or  upon  the  return,  $edente  curid^.    This  practice,  howeyer,  appears 
to  haTe  been  disallowed  by  lord  Cokes' :  But  it  was  soon  after  le* 
Tived,  in  the  time  of  Croke  Ch.  J/:  and  accordingly,  it  is  now 
fully  settled,  that  in  the  King's  Bench,  the  render  may  be  made  at 
any  time  before  the  rising  of  the  court,  on  the  return  day  of  the 
second  9cire  /acia$f  or  of  the  first,  where  scire  feci  is  returned,  by 
biU^ ;  or  by  original  in  that  court,  as  well  as  in  the  Common  Pleas, 
at  any  time  before  the  rising  of  the  court  on  the  appearancse  day, 
or  quarto  die  post  of  the  return,  of  the  second  scire  /aciat^j  or  of 
the  first,  where  «cfre  feci  is  returned^,  and   not  after^ :    And  the 
court  of  King's  Bench  refused  to  enlarge  the  time  for  the  bail  to 
surrender  their  principal,  on  an  affidavit  that  he  could  not  be  re- 
moved, without  endangering  his  Ufe* ;  or  on  the  ground  of  the  as- 
warrantable  arrest  and  detention  of  the  principal  by  a  foreign  enemy*. 
So  they  refused  to  enlarge  the  time  for  the  bail  to  render  their  prin- 
cipal, on  an  affidavit  that  he  was  a  lunatic ;  it  not  appearing  that  he 
was  in  such  a  state  as  to  occasion  any  immediate  peril  of  life,  either 
to  himself  or  those  about  him^     But  time  was  allowed  to  the  bail 
to  surrender  their  principal,  where,  the  latter  being  in  custody  under 
the  process  of  another  court,  it  appeared  on  the  return  made  to  a 
habeas  corpus  issued  by  the  bail,  in  order  to  render  him,  that  he 
could  not  be  removed  out  of  such  custody  without  danger  to  his  life, 
and  that  such  impossibility  still  continued^    And  when  the  prioeipal 
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has  become  hankrupi^  the  courts  will  enlarfi^e  the  time  for  surrender* 
ing  him,  till  after  he  has  finished  his  last  examination*. 

In  the  King's  Bench,  if  the  pkintiflT  proceed  by  action  of  dehi  on 
the  recognisance,  the  render  may  be  mado  by  the  spioe  of  ei^ht 
intire  days,  in  full  term,  next  after  the  return  of  the  UjAitat^  or  other 
process  against  the  bail^:  And  an.  intervening  Sunday  is  to  be 
reckoned  as  one  of  the  eigki  days  allowed  for  rendering  the  de« 
fendaDt^  If  there  be  not  the  full  number  of  days  in  the  same  term, 
tbey  must  be  made  up  in  the  following  one :  And  if  an  action  be 
brought  here  against  bail,  on  a  recognizance  taken  in  the  Commoa 
Pleas,  they  have  the  same  time  allowed  them  for  rendering  the  prin- 
cipal, as  if  the  recognisance  had  been  taken  in  this  conri'^.  >Vhere 
an  action  was  commonced,  and  afterwards  discontinued,  and  then  the 
bail  rendered  the  principal,  before  the  bringing  of  a  new  action,  the 
oourt  held  the  render  to  be  good,  it  betog  before  the  return  of  the 
process  in  this  suit ;  and  it  was  the  fault  of  the  plaintiff  not  to  begin 
right  at  first*.  So  where  the  plainUff  sued  the  bail  on  their  re« 
cognisance,  who  did  not  reader  the  principal  within  eight  days,  and 
then  the  plaintiff  died,  and  his  executors  brought  another  action 
against  the  bail,  it  was  ruled  that  the  bail  had  eight  days  from 
the  return  of  the  process  in  the  second  action,  to  render  the  prin- 
eipal'.  In  the  Common  Pleas,  the  render  must  be  made  before  the 
rising  of  the  court',  on  the  quarto  die  post  of  the  return  of  the 
process^ ;  which  must  be  serred  on  the  bail  four  days  at  least  before 
the  return^  And  in  that  court,  they  are  albwed  the  same  time  for 
rendering  the  defendant  on  an  attachment  of  privilege,  as  on  m 
common  eoptoa^.  And  if  a  bail  be  senred  with  process  on  his  re- 
oognisanoe,  and  die  before  the  quarto  die  po&tf  and  fresh  process 
issue  against  his  executors,  they  have  until  the  quarto  die  po$t  of 
the  return  of  the  second  writ,  to  surrender  the  principal'.  In  the 
Exchequer,  only  four  days  are  allowed  the  bail  to  surrender  their 
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principal^  when  the  plaintiff  proceeds  by  iubpcena^;  thoB|i;b  eight 
days  are  allowed,  when  the  proceeding  is  by  9110  mjfuw** :  And  io 
calculating  the  four  days,  one  b  reckoned  induHve,  and  the  other 
exchmve'^. 

Before  the  retunr  of  the  captor  ad  «alur/acieiidtim,  the  render  is ' 
a  matter  of  right,  and  may  be  pleaded*^.  But  afterwards  it  is  allowed 
by  the  grace  and  favour  of  the  coarts%  and  not  ex.  debiio  juiiiiia ; 
for  the  condition  of  the  recognizance  is  broken,  upon  the  return 
of  non  e$t  %nventu$  to  the  capias :  and  therefore  a  subsequent 
render  cannot  be  pleaded^ ;  though,  if*  made  in  time,  the  bail  may  be 
relieved  by  motion^  If  the  bail,  at  any  time  after  the  return  of  the 
eapiai,  render  the  principal  at  a' judge's  chambers,  and  he  be  com- 
mitted to  the  tipstaff,  from  whom  he  escapes  or  is  rescued,  that  will 
not  be  a  good  render* ;  for  the  courts  will  not  sufler  the  plaintiff  io  be 
pngudiced,  by  their  indnlgenoe  to  the  bail. 

When  the  defendant  is  at  large\  he  may  come  and  render  himself 
or  be  taken  and  rendered. by  his  bail,  eitlier  in  cowrie  if  sitting,  or 
before  vl  judge  at  his  chambers ;  and  the  court  or  judge  will  make  out 
a  cammittitur^  or  minute  of  thie  render^  and  commitment^,  and  cause 
the  defendant  to  be  sent  therewith,  in  custody  of  a  tipstafi^  to  the 
King's  Bench  or  Fleet  prison^ :  And  a  third  person  may  assist  bail 
in  taking  the  principal,  while  attending  before  commissioners  of 
bankrupt,  and  may  lawfully  detain  him,  although  the  bail  do  not  con- 
tinue present*".  But  where  the  defendant  is  already  aprtsoiier,  he 
must  be  brought  up  by  writ  of  habeas  corpus  cum  eausd ;  which 
may  be  made  returnable  tmmedtato'* :  and  upon  this  writ,  which  may 
be  granted  as  well  where  the  defendant  is  in  custody  on  a  criminal 
charge,  as  under  civil  process,  the  court  will  either  remand  the  de* 
fendant  to  his  former  custody,  or  commit  him,  as  a  prisoner  of  the 
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CDurty  to  the  custody  of  the  marabaL  In  the  King^s  Bench,  it  is  i^ 
rule,  that  under  every  coQitnitment  should  be  entered  the  state  of  the 
cause,  at  the  time  of  the  render  :  If  before  declaration,  the  sum  »mom 
to  on  the  arrest ;  but  if  after  declaration,  these  words  should  be  added, 
declaration  filed  or  delivered^  issuBy  or  interlocutory  judgment 
tigned,  as  the  case  is  :  If  after  final  judgment  in  debt,  the  debt  and 
damages ;  in  other  cases,  the  quantum  of  the  damages*.  In  the 
Common  Pleas,  the  filacer  attends  with  his  book,  at  the  judge's 
chambers,  and  takes  the  render :  And  where  it  was  made  on  the  last 
day,  the  couf  t  ordered  the  hour  of  the  day,  or  true  time  of  the  de« 
fendant's  surrender,  to  be  entered  by  the  filacer,  in  order  that  it 
might  appear  whether  the  surrender  was  made  before  or  after  the 
rising  of  the  eourt^. 

Formerly,  if  the  defendant  had  become  bankrupt^  and  obtained  his 
certificate,  before  the  bail  were  fixed,  the  method  was,  for  the  bail  to 
surrender  him ;  and  then  for  the  defendant  to  apply  to  be  dischargee^ 
upon  an  afiidavit,  stating  his  having  become  bankrupt,  since  the  cause 
of  action  arose,  and  obtained  a  certificate  of  his  conformity  under  the 
commission^.  But  of  late,  where  a  bankrupt  is  clearly  entitled  to  his 
discharge,  the  court  on*  motion,  or  a  judge  on  summons,  to  avoid 
circuity,  have  ordered  an  exuneretur  to  be  entered  on  the  bail-piec^, 
witliottt  the  form  of  a  regular  surrender  by  his  bail*^ :  And  this  was 
allowed  on  motion  in  the  King's  Bench,  where  the  certificate  was  not 
obtained  till  after  the  return-day  of  the  capiat  ad  satisfaciendum^ 
But  the  court  of  Common  Pleas  would  not  relieve  the  bail  of  fi 
bankrupt,  who  were  fixed  after  the  appearance  day  or  quarto  dap 
post  of  the  return  of  the  second  scire  facias^  which  happened  be- 
tween the  signature  of  the  bankrupt's  certificate  by  his  creditors  and 
the  commissioners,  and  the  time  of  its  allowance  by  the  Lord  Chan- 
cellor'. The  court  of  King's  Bench  will  relieve  the  bail  on  motion^ 
without  directing  an  issue  to  try  the  fact  of  the  bankrupt's  being  a 
trader ;  the  certificate,  by  the  statute  5  Geo.  II.  c.  30.  §  7.  &  13^ 
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being  made  sufficient  evidence  of  'the  trading,  &c* :  But  if  tbe  bail 
do  not  apply  to  enter  an  ^xaneretur  on  tbe  bail-piece,  till  after  the 
money  levied  upon  them,  they  can  only  be  relieved  on  payment  of 
coats*'.  The  bail  cannot  plead  the  bankruptcy  and  certiBcate  of  their 
principal,  in  their  own  discharge ;  but  must  apply  to  the  court  oo 
that  ground,  to  be  relieved  on  motion^ :  And  if  an  action  be  com- 
menced, and  the  defendant  become  bankrupt  and  obtain  his  oertifieate, 
and  afterwards  permit  judgment  to  be  signed  for  want  of  a  plea,  after 
vhich  the  plaintiffs  proceed  against  the  bail,  the  court  of  Commoo 

Fleas  will  not  relieve  the  bail  on  motion  :  And  it  seem^  that  io  sadi 

• 

case,  they  could  in  no  way  take  advantage  of  the  bankruptcy  and 

« 

certificate^* 

The  defendant  being  rendered,  notice  thereof  should  be  given, 
without  delay,  to  the  plaintifT^s  attorney*;  to  the  end  tliat  the  plain- 
tiff, if  he  think  proper,  may  charge  the  defendant  in  execution,  or  at 
least  that  he  may  not  be  at  any  further  trouble  or  expence  in  proceed- 
ing against  the  bail.  If  the  plaintiff  therefore,  through  want  of 
notice,  continue  to  proceed  against  the  bail,  though  this  will  not 
vitiate  the  render,  yet  they  shall  not  be  relieved,  until  they  have  paid 
the  charges^  But  the  notide  need  not  be  given  before  the  rising  of 
the  court,  on  the  day  of  render^ :  And  if  the  principal  be  surrendered 
in  time,  but  the  bail  omit  to  give  regular  notice  of  it  to  the  plaintiff, 
in  consequence  of  which  he  proceeds  upon  the  bail  bond,  or  against 
the  sheriff,  the  bail  may  apply  to  set  aside  the  proceedings  on  pay- 
ment of  coats,  even  after  execution  levied,  and  the  money  is  in  the 
sherifi^s  hands\  After  due  notice  of  the' render  of  the  principal^  the 
plaintiff  still  proceeded  against  one  of  the  bail,  in  an  action  of  cleM 
on  the  recognizance,  because  no  ofitr  was  made  to  pay  the  costs  in 
the  suit  against  him,  nor  any  role  obtained  to  stay  proceedings  on 
payment  of  costs ;  and  the  court  of  King*s  Bench  held  the  subsequent 
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«  • 

proceedings  to  be  irregular,  being  contrary  to  the  rule  of  Trin.  1 
Ann,  which  declares  that  on  such  notice  of  render,  all  further  pro- 
ceedings against  the  bail  shall  cease".  In  the  King^s  Bench,  an  affi- 
davit is  required  to  be  made  of  the  service  of  notice  of  render*'; 
but  this  seems  to  be  only  for  the  purpose  of  getting  the  bail-piece 
from  the  judge^s  chambers,  and  not  necessary  in  order  to  make  the 
render  complete,  so  as  to  discharge  the  bail  below,  and  prievent  an 
attachment  against  the  sheriff*^:  Therefore,  an  attachment  issued 
afker  notice  of  render,  but  before  affidavit  thereof,  is  irregular,  in 
the  King's  Bench** ;  and,  in  the  Common  Pleas,  an  affidavit  of  the 
service  of  render  is  altogether  unnecessary'. 

The  next  step  to  be  taken,  in  order  to  discharge  the  bail,  in  the 
KiDg'd  Bench,  is  to  enter  an  exonerefur  on  the  bail-piece ;  to  effisct 
which,  the  bail-piece,  if  not  already  got,  should  be  obtained  from  the 
judge's  chambers^  and  a  certificate^  from  the  prison,  that  the  defen- 
daDt  is  in  custody :  These  being  carried  to  the  master,  he  will  enter 
an  exaneretur  on  the  bail-piece,  which  should  then  be  filed  with 
the  signer  of  the  writs  ;  for  if  the  bail-piece  be  filed  without  an  e^nme- 
refMr,  the  bail  remain  liable,  though  the  defendant  be  actually  in 
priaon*.  .  Yet,  where  the  bail-piece  has  been  previously  delivered  out 
to  be  filed,  to  the  plaintiff's  attorney,  who  neglects  to  file  it,  he  can- 
not proceed  against  the  bail,  for  want  of  an  exoneretuf^  :  And  where 
the  render  is  in  other  respects  regular^  the  court  will  not  order  an 
emmeretur  to  be  entered  on  the  bail-piece,  upon  paying  the  costs 
that  have  accrued  subsequent  to  the  render'.  In  the  Common  Pleas, 
the  exomereiur  is  entered  in  the  filacer's  book,  on  making  the  render 
at  the  judge's  chambers^.  It  was  formerly  usual  to  make  an  entry 
of  the  render  in  the  marshal's  book,  kept  in  the  King's  Bench  office' ; 
but  this  is  now  holden  to  be  unnecessary" :   the  practice  being,  when 
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the  bail  bring  the  defendant  to  the  jadge^s  chambers  to  be  rendered, 
for  the  judge  to  noake  out  a  committitur^  which  is  delivered,  together 
with  the  prisoner,  to  the  tipstafl^  who  carries  him  to  the  King's 
Bench  prison,  and  there  delivers  the  prisoner,  with  the  commiUitwrf 
to  the  marshal  or  his  officer*;  and  it  is  the  daty  of  the  clerk  of  the 
papers  there,  to  make  an  entry  in  the  marshal^s  book*. 


If  the  plaintiff  do  not  declare  against  the  defendant  in .  due  timei 
80  that  the  cause  is  out  of  court*" ;' or  if  be  declare  iigainst  him  for  a 
different  cause  of  action  from  what  is.  expressed  in  the  process^  of 
affidavit  to  hold  to  baiH  ;  or,  by  original  in  the  Kiag^s  Qencb,  in  a 
different  county  from  that  where  the  action  is  brought* ;  his  bail  are 
dischargid  :  And,  in  the  Common  Pleas,  they  are  not  liable,  wbere 
the  declaration  consists  of  several  counts,  unless  the  plaintiff  recover 
for  the  cause  of  action  specified  in  the  affidavit^  So  where  the  affida- 
vit was  for  a  certain  sum,  on  a  bill  of  exchange  only,  and  the  plain- 
tiff recovered  a  greater  sum,  as  well  on  the  bill  as  for  goods  sold, 
Ibe  bail  were  bolAen  to  be  liable  only  for  so  much  as  was  recovered 
on  the  bill  of  exchange*.  But  il  is  too  late  to  move  to  enter  aa 
exoneretur  on  ibe  bail-pi^e  on  that  ground,  after  bail  put  in  and 
justified,  declaration  delivered,  plea  demanded,  and  time  aUowed  for 
pleading^ :  And  in  that  ooort,  the  declaring  in  a  diflferent  county 
from  that  in  which  the  writ  issued,  is  not  deemed  a  waiver  of  the 
bail'.  The  bail  are  also  discharged,  where  the  defendant  cltet^,  is 
made  a  peer  of  the  realm',  or  m&nber  of  the  bouse  of  commons*,  or 
becomes  a  bankrujd  and  obtains  his  oertiicate'^,  &c.  at  any-  time 
pending  the  action  :  And  in  any  of  these  cases,  the  courts,  on  oMytion, 


•  1  Chit.  Rep.  364. 

^  2  New  Rep.  C.  P.  404.  and  see  1  Chit 
Rep  281.  by  which  it  seems,  that  where 
there  has  been  a  great  aad  unuecessaiy 
delay  in  proceedinf  to  trial,  the  bail  may  be 
relieved  on  their  own  application,  though 
the  court  will  not  discharge  them  at  the 
instance  of  the  defendant. 

«  9  East,  305.  Per  Cur.  M.  43  Geob  III. 
K.  B.  3  Wils.  61.  2  H.  Blac.  278.  2  Boa. 
k,  Pul.  358. 

4  6  Durnf.  &  East,  363.  7  Dnrnf.  &  Eaat, 
80.  8  Dnraf.  a&  East,  87. 


«  3  Lrr.  235.  R.  E.  2  Geo.  II.  (m).  K.  B. 
Barnes,  116. 

f  2  Taunt.  107. 

r  7  Taunt  304.  1  Moore,  51.  S.  C. 

k  1  Taunt  &  Brod.  48. 

>  R.  H.  22  Geo.  III.  C  P. 

k  But  if  the  defendant  die,  after  the  ralovr 
of  the  CO.  ta.  and  before  it  is  filed,  the  biul 
are  fixed.  6  Durnf.  k  East,  284. 

Dong.  45. 
-    »  Langrk^e  one,  3cc.  ▼•  .floo<,  H.  26  Geo* 
III.  K.  B.  4  Dnrnf.  fc  East,  190.  S.  C.  cited. 

»  1  Bur.  244, 5.  435.  Cowp.  824. 
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will  order  an  exonereiur  to  be  eotered  on  tt)e  hail-piece,  or  in  the 
filacer's  book.  But,  in  the  Common  Pleas,  a  irariance  between  the 
writ  and  coipit,  (the  ac  etiam  being  in  case  on  promises,  but  the 
declaration  in  debt  J  is  not  a  ground  for  entering  an  e^oneretur  on 
the  bail-piece,  where  the  sum  sworn  to  is  under  40i* :  And  in  that 
court,  where  the  plaintiff  having  filed  a  bill  in  equity,  and  arrested 
the  defendant  for  the  same  cause  of  action,  had  in  consequence  of  an 
order  out  of  Chancery  for  that  purpose,  elected  to  proceed  in  equity, 
the  court  refused  to  discbarge  the  bail,  but  left  them  to  move  to  sel 
Slide  any  proceedings  which  might  be  taken  against  them^  The 
eourts,  we  have  seen*",  will  not  discharge  the  bail,  on  the  ground  of 
the  insanity  of  their  princupal :  And  where  the  defendant  was  in 
cQstody  of  the  sheriff  under  ap  extent  of  tha  crown,  the  court  of 
Cemaion  Pleas  refused  to  grant  his  bail  a  Wri^  of  habeas  corpntf, 
to  bring  hipa  up,  and  surrender  him  in  their  discharge,  without  the 
consent  of  the  attorney  general*'. 

It  was  formerly  holden,  that  a  cognovU  by  the  principal,  without 
notioe  to  the  bail,  .did  not  discharge  them* :  And  accordingly,  where 
the  defendant  in  the  action  gave  a  eogmeviifor  the  debt  and  costs^ 
payable  by  seven  instalments,  and  afterwards  the  principal  was  dis** 
charged  under  an  insolvent  debtors*  act,  which  related  to  a  certain 
day,  when  three  only  of  the  instalments  were  payable ;  it  was  holden, 
that  the  bail,  who  had  been 'fixed  before  the  passing  of  the  act,  though 
after  the  day  to  which  it  related,  were  liable  for  the  whole  condem* 
nation  money,  the  entire  debt,  qui  debt,  being  due  -iii^lanfer ;  with 
a  stay  of  execution  only  for  certain  portions,  at  certain  times^  .But 
where  the  plaintiff  had  taken  a  co^itom^  from  the  defendant,  with  an 
agreement  to  receive  the  debt  by  instalments,  of  which  no  notice  was 
given  to  the  bail,  the  court  of  King^s  Bench  set  aside  an  execntion 
against  them,  sued  out  above  a  year  after  the  judgment,  without  a 
scire  facias  to  revive  it'  :  And  in  general,  although  the  bail  are  not 
discharged,  by  the  plaintiff's  taking  a  cognovit  from  the  principal 
without  thdjr  consent,  where  judgment  is  to  be  entered  up  thereon 


*  1  H,  Blac.  310.  Anie^  170.  •  5  Dornf.  Sc  Batt,  2*77. 
^  7  TMDt.  ess.  2  Marth.  548. 8.  G.  '  S  East,  433. 

•  Ank,  S37.  9  15  Eait,  617. 
'5TaiaiiU  503.  1  Mafsb.  166.  S.  G. 
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ifutanier^,  or  the  debt  is  payable  by  instalmentfl,  witliln  (be  tinae  in 
vhich  the  plaintiff  would  have  been  entitled  to  judecment  and  execa- 
tion,  bad  he  gone  to  trial  in  the  original  cao^** ;  yet  where  that  is 
not  the  case,  as  where  one  or  more  of  the  instalments  are  not  payable 
till  aflter  the  expiration  of  that  time,  it  is  now  settled,  in  both  courts, 
that  the  bail  are  discharged^.  This  doctrine  was  first  introduced  in 
courts  of  equity ;  find  is  founded  on  this  principle,  that  every  surety 
has  a  right  to  come  into  a  court  of  equity,  and  require  to  be  permitted 
to  sue  in  the  name  of  the  original  creditor :  But  if  the  creditor  give 
time  to  the  original  debtor,  he  thereby  prevents  the  surety  from 
using  his  name  with  effect.  So  the  courts  of  law  have  held,  thai 
the  bail  are  entitled  to  surrender  the  principal  at  any  time,  whenever 
the  plaintiff  himself  would  not  be  precluded  from  taking  a  proceeding 
against  him  :  But  if  the  creditor  give  time  to  the  principal,  he  can- 
not during  that  time  take  or  proceed  against  him ;  neither  during 
tbe  same  period  can  the  bail,  who  are  therefore  discharged^.  It  is 
no  ground  however,  for  setting  aside  a  judgment  which  has  been 
signed  against  bail,  that  the  plaintiff  has  accepted  a  composition  from 
the  defendant,  and  suspended  the  execution  of  a  capiat  ad  miHrfa" 
ciencfiim  which  had  been  issued  against  him,  though  it  were  without 
the  knowledge  or  consent  of  the  bail ;  as  they  are-  not  jirevented 
thereby  from  surrendering  their  principal*.  So  where  a  plaintiff  re- 
ceives bills  of  exchange  from  a  defendant,  with  an  agreement  that  be 
shall  not  be  precluded  from  proceeding  while  the  bills  are  running, 
the  bail  are  not  thereby  discharged^  And  the  sureties  on  a  replevin 
bond  are  not  discharged,  by  time  being  given  to  the  plaintiff  in  re- 


.In  cases  of  hamkrviptcy^ii  is  bolden  that  the  court  will  not  retieve 
the  bail,  on  the  ground  that  the  debt  was  contracted  while  the  de« 
fendant  was  resident  in  a  foreign  country,  and  before  be  became  n 
bankrupt  by  the  laws  of  that  country,  though  he  may  have  obtained 


•  1  Taunt.  161.  Eait,  617.  18  Vet.  SO.  3  Price,  316,  IT.  1 

k  5  Taunt.  319.  I  Marth.  59.  S.  C.  Moore,  457. 

«  15  Eatt,  617.  4  Tannt.  456.  5  Taont.  •  5  Taunt.  614.  1  Marsh. 350.  S.  C. 

019.  I  Marfch.  59.  S.  C.  S  Manh.  83.  S.  P.  M  Tannt.  136. 

7  Taunt.  53.  8  Manh.  383.  S.  C.  and  toe  3  ff  6  Taunt  379.  3  Manb.  81.  &  C.    7 

Blac.  Rep.  1317.  1  Tannt  159.  Taunt  97.  3  Manb.  393.  S.  C  ami  •»  3 

'  7  Taunt  126.  and  tee  1  Taunt  159.  15  Price,  314, 
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bis  certtfteate  thereP.  And  where  the  defeodent  became  bankrupt, 
More  the  statule  40  Geo.  IIL  c.  121.  §  14.,  and  the  plaintiff  proved 
his  debt  under  the  commiasion,  but  did  not  otherwise  proceed  under 
it,  the  court  held  that  the  bail  were  liable ;  though  the  plaintiff  had 
liiQ  by  two  years,  before  he  brought  his  scire  f adorn  against  them**. 
Bat  now,  since  the  making  of  the  above  statute,  if  a  plaintiff,  after 
jad|nnent  obtained,  prove  his  debt  under  a  commission  of  bankrupt 
sued  out  against  the  defendant,  and  also  proceed  against  the  bail, 
the  latter  are  thereby  entitled  tQ  their  discharge ;  and  the  court  on 
motioD  will  order  an  esrotierefur  to  be  entered*  on  the  bail-pieced 
Bail  to  the  sheriff  however,  we  have  seen^,  are  not  considered  as 
tareties,  or  liable  for  the  debt  of  a  bankrupt,  within  the  meaning  of 
the  statute  40  Geo.  III.  c.  121.  §  8.  And  therefore  where  such 
bail,  bring  fixed  with  the  debt  and  having  paid  it,  sued  the  princi- 
pal and  obtained  judgment,  after  a  commission  of  bankrupt  had 
issued  against  him  but  before  he  had  obtained  bis  certificate,  and 
after  he  had  obtained  it  the  bail  in  the  second  action  applied  to  be 
exonerated,  on  the  ground  that  the  plaintiffs,  the  bail  in  the  original 
action,  might  prove  their  debt  under  the  commission,  by  virtue 
of  the  statute  40  Geo.  III.  c.  121.  §  8.  the  court  of  Common  Pleas 
refused  to  interfere  in  a  summary  way,  but  left  the  bail  to  their  writ 
of  audita  quereld* ;  upon  which  the  bail  rendered  the  defendant, 
and  the  court,  on  a  subsequent  application,  refused  to  discharge  him^ 

If  a  defendant  be  sent  out  of  the  kingdom,  under  the  alien  act*,  the 
court  of  King^s  Bench  will  order  the  bail  bond  to  be  delivered  up  to 
be  cancelled'',  or  permit  the  bail  above  to  enter  an  exoneretur ;  unless 
they  are  indemnified,  or  have  money  in  their  hands  belonging  to  the 
defendant,  sufficient  to  answer  the  plaintiff's  demand* :  And  they 
will  also  permit  an  exoneretur  to  be  entered,  where  the  defendant  is 
under  sentence  of  transportation  for  a  felony** ;  or  the  defendant,  a 
seaman,  being  out  upon  bail  on  mesne  process,  for  a  debt  under  201. 
is  impressed  into  the  king's  service'.     But  where  the  defendant  was 


*8  Dornf.  k  Ea<t,  609.  ^nte,  930.  '  6  Taunt.  330.  9  Marab.  199.  S.  G. 

^  Hm  ▼.  Simpton,  bail  qf  JachoH,  H.   S6  f  33  Geo.  IIL  c  4. 

Qto.  III.  K.  B.  bot  see  2  Blac.  Rep.  1317.  ^  7  JOurof.  k,  East,  5l7. 

•  2  taunt.  946.  AnU,  928.  *  6  Dnrnf.  k  East,  50. 59.  946. 

•  AMk,  933.  k  Id.  247. 

•  6TaaBt,  S99.  9  Manb.  37.  &  a  M  B«it,  405. 
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in  custody,  under  a  charge  of  murder  committed  in  Jrelflmcf^iriitfe 
a  bill  was  found  by  the  grand  jury  against  him,  and  application  had 
been  made  to  the  secretary  of  state,  to  send  him  oyer  there,  ia  or49 
to  take  his  trial ;  the  court  of  King's  Biench,  though  they  granted  » 
habea»  corpus  to  bring  him  up,  in  order  that  he  might  be  m- 
rendered  by  his  bail,  would  not,  without  an  actual  surrender,  lUow 
an  exoneretur  to  be  entered  on  the  bail-piece* :  And  in  a  late  gm^, 
the  defendant  being  in  custody  of  a  messenger,  under  an  order  of  tl^e 
secretary  of  state,  for  the  purpose  of  being  sent  out  of  the  kisf^om 
by  virtue  of  the»  alien  act,  (43  Greo.  III.  c.  155.)  the  court  of  King's 
Bench  refused  to  issue  a  habeas  carpus^  on  the  applicatioa  of  his 
bail,  to  bring  him  up,  that  they  might  reader  him  in  their  own  dii- 
charge,  on  account  of  the  public  inoonvenience,  and  of  the  probable 
risk  of  his  passage,  which  had  been  taken  in  a  ship  immediately 
about  to  .sail  to  his  destined  port :  And  they  also  rdused,  while  be 
was  still  in  the  kingdom,  and  might  possibly  be  set  at  large  agaio, 
to  enter  an  exoneretur  on  the  bail-piece ;  but  they  said  they  would 
remember  that  the  situation  of  the  bait  was  without  any  fault  of  i&eiri, 
if  any  proceedings  were  taken  against  them  in  the  meaa-time\ 


>  7  Damf.  k  Bast,  926.  13  East,  7S.  b  i3  East,  457. 
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Of  the  Proceedings  against  the  Bail  to  the  SHESfrF^ 
vpon  the  Bail  bond;  and  against  the  SHEBiFFy  to 
compel  him  to  return  the  Writ,  and  bring  in  the  Bodt^ 

TF  bail  above,  when  necessary,  be  not  put  in  and  perfected  in  due 
time,  the  bail  bond  is  forfeited  ;  and  the  plaintiff  may  either  take 
tn  assignment  of  it%  and  proceed  thereon  against  the  defendant  and 
his  bail  to  the  sheriff,  or  he  may  proceed  against  the  sheriff  himself, 
to  oompel  him  to  return  the  writ,  and  bring  in  the  body  of  the  de- 
fendant*". 

If  the  baS^  below  be  sufficient,  it  is  usual  for  the  plaintiff  to  take  an 
assignment  .qf  the  bail  bond ;  which  it  seems  he  may  do,  even  after 
service  of  the  rule  to  bring  in  the  body%  or  moving  for  an  attachment ; 
but  after  be  has  sued  out  an  attachment  against  the  sheriff,  he  has 
made  his  election,  and  cannot  afterwards,  whilst  the  attachment  re-» 
mains  in  force,  take  an  assignment  of  the  bail  bond*^ :  And,  in  the 
Common  Pleas,  if  bail  above  be  put  in  and  justified  in  due  tim^ 
after  the  slieriff  is  ruled  to  bring  in  the  body,  the  court  will  set  aside 
the  proceedings  in  an  action  upon  the  bail  bond,  commenced  previous 
to  the  time  of  justification* :  So  that  the  plaintiff,  in  that  court,  is 
not  at  liberty  to*proceed  on  the  bail  bond,  pending  the  rule  to  bring  in 
the  body.  But  where  the  sheriff  ^s  officer,  on  the  attachment  being 
lodged,  prevailed  on  the  plaintifis  to  withdraw  it,  and  take  an  aj^sign- 
ment  of  the  bail  bond,  which  the  plaintiffs,  in  order  to  relieve  the 
j^b^riff, accordingly  took,  and  commenced  an  action  thereon,  the  court 


•  Append.  Chap.  XII.  $  1.  &  Pal.  564.  C.  P.  Wightw.  406.  Man.  Ex. 
^  GUb.  C.  P.  SO.  and  tee  8  Saund.  60.  b.  Pr.  191.  Ezcheq.  but  see  Imp.  K.  B.  20J. 

«.  61.  a.  &.  c  814.  etmirth 

*  Robmwm,  ^sngmtg  ^e.  t.  Owen,  bml  of         *  Cumtingham  ▼.  Ckamben,  E.  45  G«o.^  IlL 


iia.  M.  36  Geo.  III.  Poidtcin  ▼.  Harvep,      K.  B.  and  see  1  Cfait*Rep.  394.  tn  noiu. 
bnlqfMftdn,  M.  51  Geo.  Ill,  K.  fi.  3  Boa.  •  3  Bof.  &  Pul.  564. 
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« 

of  Kiog*8  Bench  held,  that  the  plaiotiBs  might  abandon  their  atfadr- 
inent  in  this  case»  and  then  take  an  assignment,  and  proceed  on 
the  bail  bond*.  And,  in  the  Exchequer,  where  the  attachment  against 
the  sheriff  has  been  set  aside  for  irregularity,  it  is  no  bar  to  an  assign- 
ment of  the  bail  bond^. 

Before  the  statute  for  the  amendment  of  the  law%  the  sheriff  was 
not  compellable  to  assign  the  bail  bpnd^  ;  though  if  he  had  not  as- 
""  signed  it,  (he  court  would  haTe  amerced  him* :  and  the  old  way  was, 
first  to  give  a  rule  for  the  sheriff  to  bring  in  the  body,  before  the 
plaintiff  could  take  an  assignment  of  the  bail  bood^  Another  mis- 
chief at  common  law  was,  that  after  an  assignment  of  the  bail  bond, 
the  action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriff,  who  might  have  released  it,  and  thereby  driTcn  the  plaintiff 
into  a  court  of  equity*.  To  remedy  these  inconveniences,  it  was 
enacted  by  the  above  statute,  that  *^  if  any  person  or  persons  shall  be 
^'  arrested,  by  any  writ,  bill  or  process, 'issuing  out  of  any  of  the 
'^  courts  of  record  at  We$tmin$terj  at  the  suit  of  any  common  per- 
''  son,  and  the  sheriff  or  other  oflScer  take  bail  from  such  person, 
*^  against  whom  such  writ  bill  or  process  is  taken  out,  the  sheriff  or 
*'  other  officer,  at  the  request  and  costs  of  the  plaintiff  in  such  action 
^^  or  suit,  or  bis  lawful  attorney,  shall  assign  to  the  plaintiff  in  such 
"  action,  the  bail  bond  or  other  security  taken  from  such  bail,  by  in- 
*<  dorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in  the 

^  '^  presence  of  two  or  more  credible  witnesses,  which  may  be  done 

^  <<  without  any  stamp ;   provided  the  assignment  so  indorsed  be  duly 

'    *  '^  stamped,  before  any  action  be  brought  thereupon  :  and  if  the  said 

<<  bail  bond  or  assignment,  or  other  security  takeu  for  bail,  be  for- 
*<  feited,  the  plaintiff  in  such  action,  after  sudi  assignment  made, 
<*  may  bring  an  action  and  «uit  thereupon  in  his  owir  name ;  and  the 
<<  court  where  the  action  is  brought  may,  by  rule  or  rules  of  the  sanoe 
<«  court,  give  such  relief  to  the  plaintiff  and  defendant  in  the  originst 
**  action,  and  to  the  bail,  upon  the  said  bond  or  other  security  takien 
''  from  such  bail,  as  is  agreeable  to  justice  and  reason  \  and  that  soch 


^  15  Bast,  d  13.  •  1  Sid.  33.  8  Mod.  84 

^  Wigbtw.  406.  f  1  Satk.  99. 

•4lc5AoD.c.  i&f  do.  tGtlb.C.  P.Si 
<  1  Mod.  228. 
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^  rule  or  rules  of  Ihe  said  oourt  s^isU  Jiave  ihe  natare  sod  .effect  qf  a 
^  defeassDce  to  suoli  bail  bond,  or  other  aeearity  fiorbjui/* 

« 

* 
Upon  this  statute,  it  has  been  said,  the  bail  bond  may >be. assigned 

be/are  it  is  forfeited,  though  it  cannot  be  put  in  suit  till  afterwi^ds^. 
And  it  is  a  rule  id  the  Comaaon  Pleas,  that  *^  no  .bail  bond  taken  .in 
London  er  MiddloMeXj  by  irirUie  of  any  process  issuing  out  of  that 
court,  returnable  on  the^rsf  return  of  any  .term,  shall  be  put  in  stiit 
until  after  the^/E/Uk  day  in  full  term ;   and  thai  no  bailbond.taken.in 
any  other  city  or  county,  by  virtue  of  such  process,  shall  be  put  in 
suit  until  after  the  ninth  4lay  in  full  term :  and  that  no  bail  bond 
taken  in  l4in4om  or  MiddleseXf  by  irirtue  of  any  process  issuing  out 
of  that  court,  returnable  on  the  second  or  any  other  subsequent  re- 
tnniy  shall  be  put  in  suit  until  after  the  end  of  four  days  exclusiTC  of 
the  day  on  which  such  process  shall  be  expressed  to  be  returnable ; 
and  that  no  bail  bond  taken  in  any  other  city  or  county,  by  virtue  of 
such  last*mentioned  process,  shall  be  put  in  suit  until  aft^r  the  end  of 
eight  days  exclusive  of  the  day  on  which  such  last-mentioned  process 
shall  be  expressed  to  be  returnable  ;  upon  pain  of  having  all  proceed- 
ings upon  such  bail  bonds  to  the  contrary,  set  aside  with  costs*"/*  But 
io  the  Kipg^s  Bench  it  has  been  bolden,  that  if  the  fowrih  day  for 
perfecting  bail  be  the  hut  day  of  term,  and  the  bail  be  not  perfected 
before  the  rising  of  the  court  on  that  day,  an  assignment  of  the  bail 
bond  to  the  plaintiff,  in  the  evening  of  that  day,  is  regular*^.     After 
defiudt  made  in  putting  in  special  bail  .in  time,  it  is  not  enough  that 
bsfl  are  afterwards  put  in  :    but  the  plaintiff  may  take  an  assignment 
of  die  bail  bond,  and  proceed  thereon,  unless  the  bail  be  also  justifiedy 
though  not.  before  excepted  to^.     And  where  the  defendant  had  neg- 
lected to.put  in  and  perfect  bail  above,.the  court  of  King^s  Bench  held 
that  the  plaintiff  was  not  out  of  court,  by  omitting  to  declare  in  the 
or^pnal  action,  within  two  terms  after  the  return  of  the  writ;   but  he 
might  still  take  an  assignment  of  the  bail  bond* :   for  he  was  not 
bound  to   declare    de   bene  e$9e,  within  the  time  limited  for  the 
defendants  appearance,  and  after  that  time  he  could  not  dedsre^ 
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^ntil  the  defendant  dad  actually  appeared.     But  where  the  fdaintiff 

ia  completely  out  of  court,  by  not  declaring  in  the  original  action, 

within  a  year  after  the  return  of  the  writ,  or,  in  the  Common  Fleas, 

%efore  the  end  of  the  vacation  of  the  second  ierm  after  it  is  returnable, 

it  s^ems  that  be  cannot  afterwards  regularly  take  an  assignmeoi  of 

"the  bail  bond* :   Attd  in  the  latter  court,  thou^  the  assignment  of 

^he  bail  bond  be  regular,  as  being  taken  while  the  action  was  pending, 

-yet  if  the  plaintiff  be  afterwards  guilty  of  laches,  to  the  prejudice  of 

-the  bail,  the  court  will  stay  the  proeeediogs  thereon\     The  platniiffy 

iiowever,  may  proceed  against  the  bail,  although  the  action  be  out  of 

court,  if  it  do  not  appear  that  it.  was  out  of  court  before  the  plaintiff 

took  an  assignment  of  the  bail  bond^     In  the  Exchequer,^  the  court 

-on  motion  will  stay  proceedings  against  bail,  on  payment  of  costs, 

although  the  plaintiff  has  neglected  to  proceed  against  them  on  the 

bond,  as  early  as  he  might  have  done,  if  the  bail  had  any  reason  to 

think  that  the  plaintiff  did  not  mean  to  proceed  in  the  action,  such  as 

the  bankruptcy  of  the  defendant :   But  when  a  trial  has  been  lost,  the 

bail  bond  will  be  ordered  to  stand  as  a  security,  if  the  bail  have  not 

•applied  to  stay  proceedings  on  the  earliest  opportunity^. 

The  assignment  may  be  made  by  the  high  sheriff,  or  by  the  under- 
sheriff  in  his  name,  and  even  by  the  under-sheriff's  clerk  in  his  oflBce* ; 
and  must  be  stamped  with  a  half  crown  stamp^,  before  the  bringing  oi 
the  action  on  ihe  bail  bond^  :  And  as  the  assignment  may  be  made, 
•so  the  action  may  be  brought,  in  any  county^.  It  was  formerly 
usual  for  the  plaintiff  to  bring  several  actions,,  against  the  principid 
and  his  bail,  upon  the  bail  bond ;  but  this  practice  being  considered 
unnecessary  and  oppressive,  was  discountenanced  by  the  court  of 
King's  Bench  in  a  late  -case^,  where  the  assignee  of  a  bail  bond 
'brought  separate  actions  thereon,  without  suggesting  any  sufficienC 
'  treason  for  so  doing ;   and  the  court,  under  the  disoretionary  power 
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Tested  in  them  by  the  statate  4  &  5  Ann.  c.  16.  §  20.  stayed  the 
proctedings  in  all  the  actions,  opon  payment  of  the  coats  of  one  of 
them.  The  action  upon  the  bail  bond,  must  necessarily  be  brought 
in  the  sa9tw  court  from  whence  the  process  issued,  on  which  the 
bond  was  taken*;  otherwise  the  parties  could  not  have  the  relief 
iiiteDded  by  the  statnte.  This  rule  applies,  in  the  King's  Bench,  to 
actions  brought  on  the  bail  bond  by  the  sheriff  himself,  as  well  as 
his  assignee^ ;  but  it  is  otherwise  in  the  Common  Pleas'" :  an^d 
although  it  be  irregular  to  bring  an  action  on  the  bail  bond,  in  a 
diflkr«nt  court  from  that  in  which  the  original  action  was  commenced, 
yet  the  defendant  cannot  take  advantage  of  this,  under  the  plea  of  non 
e9i/detum\  When  the  platniiff  has  taken  an  assignment  of  the  bail 
bond^  he  cannot  proceed  in  the  original  action,  so  long  as  he  retains 
Us  right  to  sue  upon  it^. 

The  proceedings  on  the  bail  bond  may  be  set  aside^  if  irregular^ 
cr  alajfed,  if  regular,  upon  terms,  at  the  instance  of  the  defendant^, 
tv  of  the  sheriff  of  his  bail,  in  order  that  there  may  be  a  trial  in  the 
criginal  action.  The  causes  of  irregularity  are  as  various  as  the 
different  proceedings  out  of  which  they  arise.  In  general,  the  irregu- 
larity is  in  the  writ,  as  that  it  was  returnable  on  a  day  out  of  term*, 
&c. ;  or  in  the  affidavit  to  hold  to  bail,  arrest,  bail  bond,  or  exeeptipn 
to  bail ;  or  that  the  bond  was  put  in  suit  before  it  was  forfeited. 
Where  a  bail  bond  has  been  improperly  taken,  the  court  will  order  it 
to  be  delivered  up  to  be  cancelled  :  And  the  assignment  of  a  bail  bond 
was  set  aside,  as  having  been  made  pending  a  rule  to  set  aside  pro- 
ceedings for  irregularity,  and  to  stay  proceedings  in  the  mean  time  ; 
the  proceedings  being  suspended  thereby  for  all  purposes,  till  the  rule 
was  discharged**.  Where  the  plaintiff  took  an  assignment  of  the 
bail  bond,  and  afterwards  gave  notice  of  exception  to  the  bail,  with- 
out entering  it,  the  court  of  King's  Bench  held  that  the  plaintiff's 
irregularity,  in  not  entering  an  exception,  was  not  waived  by  the 
defendant's  having  given  imo  notices  of  justification,  under  one  of 
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nhicb  tbe  1>ail  had  jastified,  and  therefbre  held  that  the  pmeeediogi 
^ouU  be  stayed* ;  but  they  would  not  order  tbe  bail  bond  to  be  de- 
fivered  np  to  be  cancelled*.  So  they  would  not  formerly  hare 
tnrdered  it  to  be  delivered  up,  on  the  (pround  of  a  misnonier^ :  Nor 
can  it  be  cancelled,  in  the  Goamon  Pleas,  because  a  defendant  has 
beep  arrested  on  a  speeial  eapioBj  in  which,  as  well  as  in  tbe  al&davit 
to  hold  to  bail,  the  ioitials  only  of  his  christian  name  were  inserted* ; 
or  because  the  plaoe  where  the  affidavit  to  hold  to  bail  was  sworn,  i$ 
not  mentioned  in  the  juraf'.  So  if  a  non*oommissioned  officer  has 
been  arrested  and  given  bail,  the  conrt  of  Common  Pleas  will  not« 
^iier  judgment  recovered  against  the  bail,  set  aside  the  proceedmgs, 
and  oancd  the  baU  boud* :  And  io  that  court,  if  a  plaintiff  sue  oat 
writs  into  two  counties,  and  arrest  the  defendant,  who. gives  bail  to 
the  sheriff  in  both,  the  plaintiff  may  regularly  proceed  on  tbe  first 
bail  bondf. 

In  the  King's  Bench,  by  a  late  rule  of  courts, "  no  rule  can  be  drawp 
up  for  staying  proceedings  regularly  com  menced  on  the  assignment 
of  a  bail  bond,  unless  the  application  for  such  rule,  if  made  on  the  part 
of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merits ;  or, 
if  made  on  the  part  of  tbe  sheriff  or  bail,  or  any  officer  of  the  sherifll^ 
be  grounded  upon  an  affidavit,  shewing  that  such  applioatiop  is  reaUy 
and  truly  made  on  the  part  of  the  sheriff  or  baji^  or  officer  of  the 
sheriff,  (as  tbe  case  may  be,)  at  his  or  their  own  expense,  and  for  his 
or  their  only  indemnity,  and  without  collusion  with  tbe  original  de- 
fendant.^' This  rule,  it  will  be  observed,  only  applies  to  staying  pro- 
ceedings regularly  commenced  on  the  assignment  of  a  bail  bond : 
And,  in  conformity  thereto,  an  affidavit  to  set  aside  proceedings  on 
a  bay  bond,  after  notice  of  render  has  been  given,  must  state  that 
the  application  is  made  bond  /ide,  on  behalf  of  the  bail*" :  But  when 
nn  affidavit  of  merits  is  produced,  it  is  not  necessary  to  state  on 
whose  behalf  the  motion  is  made^  In  the  Common  Pleas,  on  motion 
by  the  hM  tp  f tay  proceedings  on  tbe  bail  bond,  or  against  the  she- 
riff, on  payment  of  costs,  the  court  do  not  require  the  bail  to  swear  to 
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merits ;  nor  is  there  any  distinotioo  in  ibis  resp^  if  helher  a  trial 
has  been  lost  or  iiot\  In  the  Exchequer,  when  a  trial  has  not  been 
lost,  the  ooorl  on  motion  will  stay  proceedings  on  an  assig^nment  of 
a  bail  bond,  the  defendant  having  since  put  in-  and  perfected  bail, 
without  payment  of  costs,  or  any  affidavit  of  merits,  or  that  the  appli- 
eatioil  is  made  in  ease  of  the  sheriff  or  bail ;  nor  will  they  order  the 
bail  bond  in  such  case  to  stand  as  a  security,  but  only  require  that 
the  plaintiff  shall  bo  pot  in  the  same  situatiott,  as  if  the  bail  had  ju8ti<- 
fied  in  due  time\ 

In  order  to  stay  proceedings  on  the  bail  bond,  baE  above  must 
first  be  put  in  and  perfected  in  the  original  action^.  And  wherever 
the  defendant  is  guilty  of  a  neglect,  in  not  putting  in  bail  in  due  timcy 
by  which  the  bail  bond  becomes  forfeited,  the  notice,  in  case  the  party 
mean  to  put  in  bail,  (in  order  to  stay  the  proceedings  upon  the  bail 
bond,)  should  be,  that  he  will  put  in  and  perfect  bail  on  such  a  day ; 
when  the  plaintiff  may  oppose  them  in  court,  without  its  being  a 
waiver  of  the  bail  bond"^.  Bail  above  being  put  in  and  perfected,  the 
court  should  be  moved  in  term  time,  or  an  application  made  to  a  judge 
is  vacation%  for  a  rule  or  summons  to  stay  the  proceedings  on  the 
bail  bond,  on  payment  of  costs,  and  that  in  the  mean-time  all  pro- 
ceedings bo  stayed ;  and  it  is  usual  to  draw  up  the  rule  for  the  allow- 
ance of  the  bail,  with  the  rule  or  summons  for  staying  the  proceedings,, 
and  serve  them  both  together.  In  the  Common  Pleas,  notice  of  the 
intended  motion  should  be  given  to  the  plaintiff's  attorney,  and^^  why 
in  the  mean-time  all  proceedings  should  not  be  stayed  ;*'  otherwise 
the  court  will  not  add  these  words  to  the  rule^  Where  the  plaintiff 
has  not  lost  a  trial,  the  court  in  term  time,  or  a  judge  in  vacation,  wiU 
stay  the  proceedings  on  the  bail  bond,  upon  putting  in  and  perfecting 
bail  above,  and  paying  the  costs  incurred  by  the  assignment  of  the^ 
bail  bond,  to  be  taxed  by  the  master  in  the  King's  Bench,  or  protho- 
notaries  in  the  Common  Pleas ;  and  also,  if  necessary,  or  the  state  of 
the  cause  require  it^,  upon  receiving  a  declaration  in  the  original  ac- 
tion, pleading  issuably,  and  taking  short  notice  of  trial,  so  that  the 
cause  UMiy  be  tried  the  same  term^.      But  if  the  plaintiff  has  lost  a 
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trial,  the  court  or  a  judge  will  further  require  the  bail  to  oonseat,  that 
the  bail  bond  shall  stand  as  a  security,  even  where  the  defendant  has 
been  surrendered  by  his  bail\  By  losing  a  trial  is  meant,  that  tlie 
plaintiff  has  been  prevented,  by  the  neglect  of  the  defendant  to  put  in 
or  perfect  bail  in  due  time,  from  trying  his  cause  in,  and  obtaining 
judgment  of  the  same  term  in  which  the  writ  was  returnable^.  This 
of  course  can  only  happen  in  town  causes,  or  where  the  Tenue  is  laid 
in  London  or  Middlesex ;  and  depends  on  the  state  of  the  proceed- 
ings, as  when  the  writ  was  returnable,  and  declaration  delivered,  and 
whether  the  defendant  lives  more  ih?LU  forty  miles  from  London  ;  for 
if  he  do,  he  is  entitled  to  fourteen  days  notice  of  trial"".  The  plaia- 
tiff  therefore,  in  opposing  the  rule  for  setting  aside  the  proceedings 
on  the  bail  bond,  or  for  an  attachment  against  the  sheriff,  must  shew 
distinctly  in  his  affidavit,  the  time  when  his  writ  was  returnable,  and 
declaration  delivered',  &c.  And  it  is  observable,  that  there  is  a  dif- 
ference in  this  respect,  between  actions  by  ftiU,  and  by  original  writ : 
In  the  former,  the  jury  process  being  returnable  on  a  day  certain^  the 
plaintiff  may  obtain  judgment  of  the  term,  when  the  cause  is  tried  at 
the  last  sitting ;  but  in  the  latter,  the  jnry  process  can  only  be  made 
returnable  on  a  general  return  ;  and  therefore,  when  the  cause  is 
tried  at  the  last  sitting,  which  happens  after  the  last  general  return, 
the  plaintiff  cannot  have  judgment  till  the  following  term*. 

« 

When  the  application  is  to  set  aside  the  proceedings  upon  the 
bail  bond  for  irregularity,  or  if  regular,  to  stay  them  upon  terms,  the 
rule  or  summons  and  affidavit  should  be  entitled  in  the  original  cause*^: 
But  when  the  application  is  to  stay  the  proceedings,  upon  some  irre- 
gularity in  the  process  in  the  action  upon  the  bail  bond,  the  rule  or 
summons  and  affidavit  ought  to  be  entitled  in  that  action,  and  not  in 
the  original  cause'.  And  when  the  rule  is  made  absolute,  or  a  judge's 
ordtr  obtained  upon  the  summons,  it  is  incumbent  on  the  defendant 
immediately  to  get  an  appointment  thereon  from  the  master  in  the 
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King^s  Bench,  or  prothonotaries  in  the  Common  Pleas,  to  tax  the  coats^ 
and  to  serve  a  copy  of  it  upon  the  plaintiff's  attorney  ;  and  when  the 
costs  are -taxed,  to  pay  the  same  without  delay%  otherwise  the  rule  or 
order  will  not  operate  as  a  stay  of  proceedings.  After  the  proceed- 
ings  haye  been  stayed  on  the  bail  bond,  the  defendant  cannot  plead 
in  abatement  in  the  original  action^*  But,  in  the  Common  Pleas, 
though  it  was  formerly  usual  to  give  judgment,  on  staying  proceed* 
ings  in  .an  action  on  the  bail  bond,  when  the  bail  consented  that  it 
should  stand  as  a  security,  and  execution  only  was  stayed%  yet  it  i9 
now  holden,  that  )he  bail  in  such  case  are  at  liberty  to  plead  to  the 
action  on  the  bail  bond ;  and  consequently  are  entitled  to  a  rule  te 
plead,  and  demand  of  a  plea,  before  judgment  can  be  signed  against 
them''. 

The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  plain- 
tifi^  though  beyond  the  sum  sworn  to  and  costs,  to  the  full  extent  of 
the  penalty  of  the  bond* :  And  they  are  liable  for  their  own  costs,  as 
well  as  those  of  the  original  action.  And  where  several  actions  are 
brought  upon  the  bail  bond,  it  is  usual,  in  suing  out  execution,  to  ap- 
portion the  debt  and  costs  in  the  original  action,  amongst  the  different 
defendants,  so  as  to  levy  a  part  on  each,  together  with  his  qwn  costs'". 
But  the  bail,  it  seems,  are  not  liable  beyond  tlie  penalty  of  the  bond, 
where  they  are  let  in  upon  terms  to  try  the  cause,  the  bail  bond  stand- 
ing as  a  security  ;  although  the  debt  and  costs  exceed  the  penalty 
after  the  trials.  If  the  plaintiff  die  after  the  arrest,  and  before  the 
return  of  the  writ,  the  court  will  set  aside  proceedings  on  the  bail 
bond**.  And  where  the  defendant  dies,  before  the  plaintiff  could 
have  had  judgment  against  him,  if  there  had  been  no  delay  in  put- 
ting in  and  perfecting  bail,  the  courts  will  stay  proceedings  on  the 
bail  bond,  upon  payment  of  costs  only' :  But  they  will  not  relieye  the 


*  Imp.  K.  B.  152,  I  Sel.  Pr.  901,  t  u  is  not  in  geiterel  necessary,  however, 

^2  SAlk.  519.  Gott  y.  Ilarrtson^  T.  44  to  bring  several  actions  on  tbe  bail  bond"; 

Geo.  IH.  K.  B.  2  Bos.  &  Pol.  465.  and  if  brought  without  sufficient  reason,  the 

^  Barnes,  85.  court  of  King's  Bench,  iv«  have  seen,  will 

'  1  Kew  Rep.  C.  P.  63.  onl9  allow  the  costs  of  one  action.    AnU^ 

•Stooge  V.   fFeti,  9  Geo.  III.  cited  in  322,3. 

Cowp.  71.  8  Dumf.  k,  ktat,  26.  1  East,  91.  C  2  Smith  R.  354. 

0i  mtU.  K.  B.  2  BUc.  Rep.  816.  1  R.  Blac,  ^  8  Mod.  240. 

76.  C.  P.  I  Cowp.  71.  Bamef^  61.  70.  99^ 
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sheriflTs  bail,  upon  fbe  death  of  the  defendaot,  where  the  pktnliir 
jnigbc  have  had  judgment  againtft  him,  if  bail  aboTe  had  been  put  in 
and  perfected  in  time*.  The  bail  cannot  avail  themseWea  of  the 
bankruptcy  o(  the  defendant^ :  And  it  seems,  that  rendering  the  de- 
fendant to  the  King's  Bench  prison,  before  the  return  of  the  writ,  wilt 
not  discbarge  his  bail  to  the  sheriff''.  But  if  the  defendant  or  bis 
bail  become  bankrupt,  after  the  bond  is  forfeited,  the  fdaintiflTs  de- 
itiand,  being  proveable  under  the  oomroissioo,  is  barred  by.thecer- 
tificate"*.  And  where  the  defendant  is  surrendered  by  his  bail  aboTe, 
though  without  justifying,  after  the  time  allowed  them  for  justifi- 
cation is  expired,  the  court  of  King's  Bench,  we  have  seen,  will  slay 
tbe  proceedings  on  the  bail  bond,  on  payment  of  costs*. 


If  there  be  no  bail  bond,  or  the  plaintiff  be  dissatisfied  with  the 
bail  taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the  writ'; 
and  in  the  King's  Bench,  we  have  seen*,  if  the  bail  to  the  sheriff  be* 
come  bail  above,  the  plaintiff  cannot  except  to  them,  after  he  has 
taken  an  assignment  of  the  bail  bond  ;  though  it  is  otherwise  in  the 
Common  Pleas :  In  the  King's  Bench  therefore,  if  the  plaintiff  be 
dissatisfied  with  the  bail  taken  by  the  sheriff,  he  can  only  proceed  by 
ruling  him  to  return  the  writ,  and  bring  in  the  body ;  for  if  he  were 
to  take  an  assignment  of  the  bail  bond,  he  would  admit  the  suffi- 
ciency of  the  bail  to  the  sheriff,  and  if  they  were  afterwards  put  in  as 
bail  above,  he  could  not  except  to  them.  But  a  rule  to  return  the 
writ  cannot  be  had,  after  the  plaintiff  has  taken  an  assignment  of  the 
bail  bond,  if  valid  ;  for  by  taking  such  assignment,  he  discharges 
the  sheriff^  :  though  if  the  bail  bond  be  void,  it  is  otherwise*.  So  it 
has  been  bolden,  that  if  the  sheriff  appoint  a  special  bailiff  to  arrest 


*  R.  M.  8  Ann.  reg,  1.  (e),  K.  B.  Gilb.  222.  aiiU,  307. 

K.  B.  362.  Cowp.  71.  Barnes,  99.  112.  '  Gilb.  C.  P.  21.  K.  M.  6  Geo.  II.  f^J* 

^  1  Bur.  244.  436.  Carmkkael  ▼.  CfuuuUer,  K.  B.  2  Sannd.  61.  </.  (7).  and  see  Append. 

Imp.  K.  B.  208.  but  see  Barnes,  105.  Chap.  XII.  (  3»  4. 

«  Forsler  v.  Hyde,  M.  41  Geo.  III.  K.  B.  9  Ante,  278, 9. 

bat  see  3  Boa.  U  Pul.  232.  ante,  248.  ^  Gilb.  C  P.  21.  1   SeOk.  99.  3  Bo&  & 

*  Cowp.  25.  Pul.  564. 

*  5  Durnf.  &  East,  401.  534.  7  Dornf.  it  '  l  Wils.  223.  FFiflMRit  t.  JactMf  M.  24 
East,  297.  529«  and  see  8  Durnf.  Ic  East,  Geo.  III.  K.  B. 
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tbft  defeiidiirt^  tt  the  reqneat  of  the  plaUtiff  or  his  tgeakf  be  oeinot 
be  nrled  to  return  the  writ* ;  but  be  is  notwHbsfttnJKiig  respe—Bifci 
for  tb^  rafe  eostedy  of  the  defcoriaaf,  iflter  the  avrset  mede^. 


The  rule  to  retam  the  writ  is  a  side-btr  or  treesury  rohi, 
expires  ia  /imr  dajrs  after  serriee,  in  Londom  or  Middle$0jBf^^  and  in 
six  diLj3  m  any  other  city  or  coooty^.  Ia  the  Hm?*s  Beiicb»  it  is 
obtained  firem  the  elerk  of  the  rules ;  and  usually  taken  oM  en  the 
retorii  day  of  the  writ  by  hiUf  or  qmartB  die  po$i  by  ary(mal^  ia 
order  that  it  may  keep  paoewidi  the  tine  to  put  in  bat):  But  it 
cannot  regularly  be  taken  out  before^  though  dated  on  the  retorti 
day*,  or  f  uarfo  die  poet  by  original^  In  the  Common  Pleas,  the 
sheriff  had  formerly  in  all  cases  eix  days  after  service^of  the  rule,  to 
return  the  writ' ;  but  the  time  for  returning  it,  in  town  causes,  was 
afterwards  reduced  to  /bur  days^ ;  so  that  now  it  is  the  same  in  both 
courts.  The  rule  to  return  the  writ  is  obtained  from  the  secondaries 
in  the  Common  Pleas;  and  usually  taken  out  on  the  first  day  of 
term,  when  the  process  is  returnable  on  the  first  return ;  or  if  re* 
turoable  on  the  second,  or  any  subsequent  return,  it  may  be  taken 
out  on  the  return  day  of  the  process ;  being  the  periods  from  whioh 
the  time  for  putting  in  bail  is  reckoned.  But,  by  statute  20  Geo.  IL 
c.  87.  §  2.  *^  no  sheriff  shall  be  liable  to  be  called  upon  to  make 
*^  a  return  of  any  writ  or  process,  unless  he  be  required  so  to  do, 
**  within  eix  months  after  the  expiration  of  bis  office  :**  Upon  which 
statute  it  has  been  holden,  in  ease  of  sberifi,  that  the  months  are 
lunar  months' ;  that  the  day  of  the  sheriff's  quitting  bis  office  is  to 
be  reckoned  as  one' ;  and  that  the  sheriff  cannot  be  ruled  to  return 
the  writ,  after  the  expiration  of  six  months,  though  requested  before^. 

The  rute  to  return  the  writ,  being  intended  to  bring  the  sheriff 
into  contempt,  must  be  personally  served  on  the  sheriff  himself,  or 


»  S  Blmc  Rep.  959.  4  Daraf.  fc  Eatt,  md  eadiilg  ia  Triiik|r  lenn  I'lTOS,  Um»  nOe 

119.  is  stated  as  baTiDg  been  made  ia  Trimly 

^  8  Darnf.  U  East.  505.  and  see  2  £ap.  term,  5  ic  6  Geo.  II.  See  p.  13. 
Rep.  591.  c  I  Dornf.  Ic  East,  552.  2  Bast,  242. 

«  R.  T.  6  Geo.  III.  K.  B.  3  Bur.  1921.  '  Pit  Cuf.  H.  4f  Q«i.  HI.  K.  P. 

<  R.  M.  6  Geo.  U.  K.  B.    In  UiecoNec-  SR.  H.  8GeQ.  I.  CP. 

tion  of  rulea  and  orders,  with  wbiok  Mr.  ^  R.  H.  7  Geo.  UI.  C.  P.  Bnrnes,  494. 

Abba  (now  Loid  CoUkaler,)  hn  obUfed  the         ^  Doof.  468.  8  Sewnd.  4T.  m, 
>Oy  begfamtng  in  Bnster  term  1731,         ^  2  Domf.  &  Seat,  U 
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his  Qoder-sheriff * ;  except  in  Londimj  Middlesex j  ind  Surrey^ 
where  service  on  the  deputy  secondary  of  the  compters,  shefiflTs 
deputy,  or  under-sheriff's  a^ent  in  town,  is  deemed  sufficient^ :  for 
as  six  days  only  are  allowed  after  service  of  the  rule,  to  return  the 
writ,  it  might  otherwise  be  impossible  to  obey  the  rule  in  distant 
counties.  In  the  King's  Bench,  where  the  rule  expires  in  Tacation, 
the  sheriff  need  not  return  it  till  the  first  day  of  the  ensuing  term,, 
and  has  the  whole  of  that  day  to  file  his  returns  But  ui  the  Common 
Pleas,  where  a  rule  to  return  a  writ  expires  in  vacation,  the  sheriff 
must  file  it  at  the  return,  and  cannot  wait  till  the  ensuing  term ;  the 
Common  Pleas  office  being  open  during  the  vacation''. 

The  sheriff  being  ruled  to  return  the  writ,  either  does,  or  does 
not  return  it.  And  where  the  writ  is  executed  by  the  old  sheriff 
while  in  office,  he  ought  to  make  bis  return  to  the  same,  and  hand 
such  writ  and  return  over  to  the  new  sheriff,  who  comes  into  office 
before  the  return  day ;  and  such  new  sheriff  will  return  the  writ,  with 
with  the  old  sheriff^s  return  thereon :  and  if  the  old  sheriff,  after 
arresting  a  defendant,  suffer  him  to  escape,  and  go  out  of  office  before 
the  return  day,  he  is  answerable  for  the  escape*'.  If  there  be  no  re- 
turn, it  is  a  contempt  ;  for  which  the  court,  on  a  proper  affidavii^j 
will  grant  an  attachment^ :  and  this  is  the  constant  mode  of  proceed* 
ing  against  the  late  sheriff*^,  as  well  as  the  present  one ;  for,  as  to 
the  former,  he  ought  in  strictness  to  have  returned  the  writ  before 
he  was  out  of  office,  and  therefore  the  contempt  was  actually  com- 
mitted whilst  he  was  a  servant  of  the  court**.  But  where  the  sherifi^ 
on  being  ruled  to  return  a  writ,  gave  notice  to  the  plaintiff  that  the 
writ  was  lost,  and  that  the  defendant  was  in  custody,  the  plaintiff 
should  have  proceeded  as  if  the  sheriff  had  returned  cept  carpus ; 
and  the  court  of  Common  Pleas  set  aside  an  attachment  issued 
against  the  sheriff,  for  not  returning  the  writ'.  The  writ  should  re- 
gularly be  returned  by  the  sheriff,  on  the  day  on  which  the  rule  for 
returning  it  expires ;  and  in  default  thereof,  the  plaintiff  may  raorve 


•  Cm.  Pr.  C.  P.  193.  Pr.  Reg.  381.  S.  C.  Mtnh.  554.  S.  a 

k  Ooag.  490.  3  DurnC  U  East,  351.  '  Append.  Chap.  XIL  $  5»  &. 

•5  East,  386.  t  Smith  R.  437.  S.  C  K  IL  M.  6  Geo.  II.  K.  B, 

^  1  Taant  647.  1  Marsh.  970. 8.  C.  k  ooag.  464. 

!  4  East,  604,  and  see  6  Taunt.  931.  1  U  Marsh.  989. 
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for  an  ftttacbment  on  the  next  day* :  or,  in  the  King's  Bench,  if  the 
role  expire  on  the  last  day  of  tevm,  he  may  move  for  an  attachment 
it  the  rising  of  the  court  on  that  day^  ;  and  the  rule  for  the  attach- 
meat  is  regular,  though  the  sheriff  make  his  return  on  a  subsequen 
day  in  vacation,  before  he  is  actually  served  with  the  rule^  In  order 
to  ascertain  the  time  of  making  the  return,  in  the  King^s  Bench,  the 
auto9  bremum  is  required  to  indorse  on  every  writ,  on  what  day^ 
and  at  what  hour,  the  same  was  filed*^. 

The  sheriff's  return  to  a  capia$  ad  respondendum  is  either  that 
tbe  defendant  is  not  found  in  his  bailiwick'',  or  that  he  has  taken 
him ;  and  in  the  latter  case,  it  is  either  that  he  has  him  ready^  or 
in  cuHody^y  to  answer  the  plaintiff;  or,  by  way  of  excuse,  that  he  is 
itck^,  or  deady  (langnidu9y  vel  mfnrtuus  e$t ;)  or  that  he  has  es- 
caped, or  been  retcued^ ;  or  that  the  sheriff  has  discharged  him,  or 
delivered  him  over  to  another  custody,  by  direction  of  the  plaintifl^ 
or  by  order  of  the  court^  ;  or  that  be  has  been  discharged  fiem  the 
arrest,  under  the  statute  43  Geo.  III.  c.  46.  §  2,  on  depositing  in 
the  sheriff *s  hands,  the  sum  indorsed  on  the  writ,  with  ten  pounds  in 
addition,  to  answer  costs,  &c.  If  the  sheriff  return  non  est  tuventuSf 
where  he  has  or  might  have  taken  the  defendant,  he  is  liable  to  an 
action  for  a  false  return^ ;  and  if  he  return  cepi  corpus^  ei  parahum 
habeoj  where  he  has  taken  the  defendant,  and  let  him  f?o  at  large 
without  bail,  he  is  liable  to  an  action,  if  the  defendant  be  not  in 
costody,  or  bail  above  be  not  put  in  and  perfected,  at  the  return  of 
the  writ*".  But  where  the  sheriff  has  taken  bail,  .he  is  not  liable  to 
an  action,  upon  the  return  of  cept  carpus^  ei  paratum  hcLbeo^ ;  for 
it  was  his  duty  to  take  bail :  and  though  the  latter  part  of  the  return 
be  not  strictly  true,  yet  this,  which  was  the  ancient  return,  is  not 


•  R.  M.  32  Geo.  III.  K.  B.  4  Durnf.  Ic  ^  Id.  $  14. 
F^st,  496.  and  fee  1  Price,  333.  1  Chit.  >  /dL  §  11. 
Hep.  356.  (a).  ^Id.^  lH.  13b 

^  11  East,  591.  1  Chit  Rep.  S56.  (aj.  >  9Esp.  Rep.  475. 

Pint,  334.  ■Gilb.  C.  P.  22.  Noy,  39.  1  Mod.  S2S. 

«  Id.  Aid.  2  Mod.  178.  S.  C. 

'  R.  T.  30  Geo.  III.  K.  B.  3  Dttrnf.  &  ■  Cro.  Eliz.  624.  808.  852.  Noy.  39.  Si 

£att,787.  C.  1  Sid.  22. 439.    1  Vent  55.  85.  2  Saund. 

•  Append.  Chap.  XII.  }  7.  10.  60.   154.  1  Mod.   3  .  57.  227.  2  Mod.  83. 
f  Id.  §  8. 10.  177.  3  SaUu  314, 15.  AnU,  258. 

C  Id.  i  9. 
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i4ttf6d  by  the  rtatlite  28  Hen.  VI.  e.  •.  SliH,  howrrer,  Im  mgM 
haye  been  amerced  by  Ibe  eourUy  npmi  mieh  return,  for  not  bringiig 
in  the  body,  or  putting  ih  and  perfecting  bail  above^ :  and  i*  the 
beginning  of  tbe  last  reign,  ibe  practice  6f  amenring  the  aberiff  aj^peirs 
to  have  given  way  to  ibe  prooeedidg  by  attaebment^ 

If  the  defendant  reride  within  a  lAerbfj  tbe  bailiff  of  whieh  has 
the  execution  and  return  of  writs,  it  is  usual  for  the  sheriff  to  reCilrai 
that  he  has  made  his  mandate  to  the  bailiff  of  the  liberty,  who  has 
given  him  nd  answer,  or  has  returned  that  the  defendant  is  Hot  fownd 
in  his  bailiwick,  or  that  he  has  taken  the  defendant^  and  haa  him 
ready^  In  the  first  case,  the  plaintiff  b  entitled  to  a  noil  omtticM, 
by  the  statute  Westm.  2.  c.  30^ :  In  the  seeood,  if  the  returti  be  fiaise^ 
the  bailiff  is  liable  to  an  action ;  the  sheriff  not  being  answerable  at 
common  law,  for  the  /bhe  return  of  tbe  bailiffs :  In  the  laat  ease^ 
{he  ancient  mode  of  proceeding  was  by  dietringatf ;  but  it  aeeass, 
that  the  bailiff  may  now  be  called  upon  by  rule^  to  bring  in  &e  body*. 
If  the  bailiff  make  ad  Mtt  ift^Meiit  return,  he  is  liable  to  be  amerasd 
for  it^  and  not  the  sheriff,  by  the  sUtiHe  27  Hen.  VIII.  c.  i4^. 

Upon  the  sheriff^s  return  of  cepi  cerpu$  et  paraiym  habeo,  if  bail 
above  be  not  duly  put  in,  er  if  put  in  and  eioepted  to,  they  do  not 
justify  in  due  time,  the  plaintiff  has  his  election,  either  to  take  an 
tusignment  of  the  bail  bond|  or  to  proceed  against  tbe  sjlert^  by 
ruling  him  to  bring  in  tbe  body^ ;  and  if  there  be  no  bail  bond,  or  the 
plufttiff  be  dissatisfied  with  the  baQ  taken  by  tbe  shevi^  it  is  useal, 
and  nepessnry  in  the  King^s  Bench,  for  the  plaintiff  to  rule  bin  to 
bring  in  the  body^.  But  where,  to  the  ret«m  of  oepi  coijma,  tbe 
plaintiff  brought  an  aetion  against  tbe  sheriff  for  an  esdafps,  and  re* 
covered  damages,  the  court  of  King's  Bench  held,  that  he  could  not 


•Same  cases  atin  the  preceding iioU;Mid         •  OiUi.<}.  P.  30. 
B.  M.  6  Gea  II.  (a).  K.  B.  1  Wite.  S6&  1  '  /d  31.  BravoL  Brm.  Jwi.  35,  Jus. 

H.  filac.  939,  4.  peod.  Chap.  XIL  §  )6»  17. 

i»  S  H.  Blac  434.  (e).  Md  see  8  Saand.  c  9  Dornf.  k,  East,  5. 

^-  W'  *  GiHi.  c.  F.  as. 

«  Of.  Brt9.  216.  nu.  Antf.  ]«8,  9.  Ap*  »  Anit,  319. 

pend.  Chap.  XII.  §  15.  k  s  Saooi.  «.  •.  ifpaad.  Clie^  XU.  i 

^  Gilb.  a  P.  8S.  I  Barnard.  K.  B.  SSI.  18, 19. 
9  East,  330. 
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aScniBris  nde  the  sberiffto  bring  m  the  body,  wVk  a  Tiew  to  praoeed 
m  the  original  actioM  for  GOita^  The  rale  to  bring  in  the  body  is  n 
fowt  dny  rale  in  iMukm  or  MiddUsex,  and  n  nx  day  rale  in  any  other 
city  or  county^ ;  and  ehonld  be  served  in  Uke  manner  as  the  rale  to 
fetara  tfie  writ.  In  the  King's  Bench,  it  is  a  side-bar  rule,  and  obi- 
taioed  from  the  dertc  of  the  rules ;  but  in  the  Common  Pleas,  it  Is 
giveil'  by  the  filacer  who  issued  the  process^,  on  a  note  or  extraoC  of 
the  writ  and  return  from  the  cmtoM  brenimm,  nfter  wliifdi  tfie  nde  is 
drawn  np  by  the  secondaries  and  served"^.  And  there  should  he  no 
delay  hi  giving  the  rale :  for  whose  the  sheriff  had  returned  eepi 
wrpm9  io  a  bailable  writ  in  MiUnif  tenm,  upon  which  the  plaintiff 
proceeded  no  further  tilt  Michadmuu  teem  fidlowing,  anil  in  the 
mean-time  the  bail  becaaae  insdYent,  and  Ae  defendant  absconded ; 
the  oonrt  of  King's  Bench  thought  it  unreasonable  that  the  sheriff 
dionld  be  called  upon  to  bring  in  the  body  after  such  delay,  and 
they  set  aside  an  attachment  which  had  issued  against  him  for  not 
doing  it*. 

The  intent  of  this  rale,  where  the  defendant  is  not  in  custody,  is 
to  compel  the  sheriff  to  put  m  and  perfect  bail  aboje' :  And  it  cannot 
ia  general  he  taken  out,  until  the  time  for  potting  in  bail  has  ex- 
pired> ;  for  it  is  necessary  tliat  the  proceedfaigs  against  the  sheriff 
should  keep  pace  with  the  times  allowed  for  putting  in  and  perfect- 
«g  bail ;  otherwise  thw  inoenTenienoe  might  ensue,  tbat  the  sheriff 
might  be  fixed  with  the  payment  of  the  debt  and  coats,  and  mpwt  his 
bringing  an  action  against  the  defendant  or  his  bail,  upon  the  baO 
bond,  they  might  plead  campermit  ad  diem.  In  the  King^s  Bench, 
where  the  rnrie  to  retHfo  the  writ  is  giren  on  the  return  day,  a  rale 
to  bring  in  the  body,  dated  on  the  day  of  the  fetnm  by  the  sheriff 
of  cepi  corpUBy  though  issuing  afterwards  in  the  yacation,  is 
irregular^.  But  where  the  writ,  in  a  country  cause,  was  returnable 
en  the  Jlrtt  of  June,  and  the  sheriff  was  ruled  to  return  it  on  the 


•  S  Barn.  &  AlfL  <»23.  1  Chit.  Rep.  393.  k,  Pal.  151.  9  East,  467. 

S.  C.  f  R.  M.  6  Geo.  II,  faj.  K.  B.  1  Wilt. 

*  R.  &L  6  Geo.  IL  R.  T.  6  Oeo.  III.  3  862.  1  H.  Blac.  233, 4. 

Bur.  1921.  K.  B.  R.  H.  7  Q«o.  IIL  C.  P.  t^  Porof.  a&  E%ft,  479.    8  Es^  525. 

•  R.  T.  2  W.  &.  Mp  f««.  I.  C.  P.  Sfker  ▼•  Ltmiel,  £.  23  Geo.  IIL  C.  P.  leap. 

*  Unf,  C.  P.  205. 210, 1 1.  C  P.  212.  2  H.  Blac  270,  1  PricQ,  3..  103. 
«7Dimt  A£m^4^  sadief^  Bof.  MBa«t,2M. 
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^ecand^  atid  on  the  eighth  be  returoed  cepi  corpus^  upon  which  the 
plaintiff)  on  the  same  day,  served  him  with  a  role  to  brin^  in  the 
body,  and  on  the  fifteenth  obtained  an  attacbaient,  the  court  held 
the  proceedings  to  be  regular ;  although  it  was  objected,  that  the 
sheriff  had  all  the '  eighth  to  return  the  writ,  and  consequently  that 
the  rule  to  bring  in  the  body  should  not  have  been  served  till  the 
ninth:  for  in  this  case,  the  time  for  putting  in  bail  had  expired, 
before  the  service  of  the  rule  to  bring  in  the  body^ :  Agreeably  to 
vrtiich  it  is  now  settled,  that  in  all  cases  where  the  time  for  pnttbg 
in  bail  has  expired,  the  sheriff  may  be  ruled  to  bring  in  the  body  on 
the  same  day  that  he  returns  cepi  corpwfi.  When  a  rule  to  bring 
in  the  body  expires  on  the  last  day  of  term,  the  plaintiff  is  at  fiberty, 
at  the  rising  of  the  court  on  that  day,  to  move  for  an  attachment  in 
the  King's  Bench%  as  well  as  in  the  Common  Pleas'*,  for  not  brings 
ing  into  court  the  body  of  the  drfendant :  and  such  attachment  may 
be  accordingly  issued  on  the  following  day,  provided  bail  shall  not 
then  be  perfected,  or  the  defendant  rendered  in  their  discharge. 

When  the  sheriff  is  called  upon  to  bring  in  the  body,  he  must  either 
bring  it  into  court*,  or  put  in  and  perfect  bail  above,  within  the  time 
allowed  him  by  the  nde^:  otherwise  it  is  a  contempt,  for  which  the 
«ourt  will  grant  an  attachment^  on  an  affidamt  of  the  service  of 
the  rule^  and  that  no  bail  has  been  put  in  ;  or  that  bail  has  been  put 
in,  but  not  perfected  :^  And  where  two  sheriffi  had  been  ruled  to 
bring  in  the  body^  and  then  one  of  them  died,  the  courl  granted  as 
attachment  against  the  surviving  sheriff  only'.  But  the  contempt  is 
not  incurred,  till  the  day  is  past,  on  which  the  rule  to  bring  in  the 
body  expires;  for  the  sheriff  has  the  whole  of  that  day  to  bring  it  in, 
and  therefore  an  attachment  cannot  be  moved  for  till  the  next  day'' : 


«  Pmktr9MA  W^ttj  M.  26  Geo.  III.  K.  B.  the  form  of  the  rule  for  an  atUchment  in 

Goodwinr.  Monitigue,E,  23  Geo.  III.  K.  B.  K.   B.  see  id  §   23.    The  affidavit  upon 

Sb  p.                      '  .  lybich  a  motion  for  an  attachment  is  foandh- 

^  4  Manle  &  Sel.  427.  ed,  in  the  Common  Pleas,  matt  not  merely 


«  1  Chit.  Rep.  356.  fa).  sUte  that  the  officer  of  the  sheriff  was 

^  R.  T.  38  Geo.  HI.  C.  P.  served  with  a  copy  of  the  rule  to  brin^  in 

*  Barnes,  392.  tbe  body,  but  most  likewise  add,  that  the 
'  1  WiIh.  262.  R.  M.  6  Geo.  II.  (a),  K.       original  rule  was  at  the  same  time  shewn  to 

B.  2Saund.  61.  e.  him.  I  New  Rep.  C.  P*  l21. 

1.2  Marsh.  251.  i  IVtOk  ▼.  BemeeU,  T.  25  Geo.  III.  K.  B. 

^  AKiend*  Chap.  XIL  §  20,  21.  And  for         ^Ecxf.  Sker^qfBmx,  H.  36  Geo.  IIL 
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Andy  in  the  King's  Bench,  the  sherifi;  we  ha^e  seea%  is  not  liable  to 
an  attachment,  where  the  defendant  is  rendered  at  any  time  before 
the  expiration  of  the  day  allowed  for  bringing  in  the  body.    The 
sheriff  bbweyer  Is  not  entitled,  in  that  court,  to  the  benefit  of  a  render 
made  after   the  original  time  for    putting    in  bail  has  expired*: 
And   where    two   days   time  to  justify  is   given,   if   bail  are  not 
justified  on  the  last  of  the  two  days,  an  attachment  may  issue  on 
that  day^    In  the  King's  Bench,  the  plaintiff  may  move  for  an  at- 
tachment against  the  sheriff;  at  any  time  after  the  expiration  of  the 
rule  to  bring  in  the  body ;  and  if  it  be  obtained  before  the  service  of 
the  rule  for  the  allowance  of  bail,  the  sheriff  is  fixed.     But  in  the 
Common  Pleas  and  Exchequer,  though  the  rule  to  bring  in  the  body 
Jtas  expired,  yet  if  the  defendant  justify  bail  before  the  attachment 
against  the  sheriff  is  moved  for,  it  is  in  time  to  prevent  the  at- 
tachment'.   And  the  former  court  will  never  allow  any  advantage  to 
be  taken  of  the  priority  of  motion  on  the  same  day' :   Therefore,  if 
bail  be  brought  up  on  the  same  day  on  which  an  attachment  has 
been  obtained  against  the  sheriff,  the  court  will  permit  them   to 
justify,  and  set  it  aside"^*    But  the  plaintiff  in  such  case  is  en- 
titled to  the  costs  of  moving  for  the  attachment'.     So  if  the  plaintiff 
has  incurred  the  costs  of  instructing  counsel  to  move  for  an  at- 
tachment, beforq  the  defendant  gives  notice  of  his  surrender,  though 
he  surrender  before  it  is  actually  obtained,  the  court  of  Common 
Pleas  will  order  the  costs  of  those  instructions  to  be  paid  by  the 
defendant,  upon  setting  aside  the  attachment^ 

In  counties  palaiine,  the  attachment,  or  other  process  of  con- 
tempts,  issues  against  the  party  who  is  in  fault ;  as  against  the  chan- 
ceUor  of  Lancaster,  the  bishop  of  Durham^  or  the  chamberlain  of 
Ckederj  or  their  officers^,  if  they  refuse  to  make  a  mandate  to  the 

K.B.  cited  in  7  Burnf.  &  East,  528.  8  603. 

Bornf.  is,  Ea^t,  46*.  1  Frice,  338.  1  Chit.  '  1  Taunt.  56. 

^.  356.  9  FUghi  and  others  o.  Stanley,  M.  44  Ceo. 

^Anie,  307.  111.  K.  B.   In  thii  case,  a  iBttringat  issued 

^  1  Chit.  Rep.  556.  against  the  bishop  of  DurhoMf  being  a  peer, 

*  1  H  Blac.  9.  C.  P.  I  Price,  103.  338.  instead  of  an  atucbmant,  for  not  returning 

Eaccbeq.  and  see  i  Bos.  S&  Pul.  325.  9  East,  a  writ. 

468.  k  1  Sid.  92« 

*>  2  Bos.  &  Pal.  38.  and  see  1  Bos.;&  PoL  '  Aodr,  191.  aod  sMDoog.  749.  3  EafC, 

S34.  I3h 
•SBos,  it  PoU  3^.  («}.  a  Bttb  &  PoU 


j06  09  tmti  PRocnEBiaMos 

Aerify  or  to-return  the  writ  into  court,  after  be  bee  DMide  bis  Eetim 
ie  them  ;  or  agaioet  tbe  sberiffi  if  be  will  aot  return  bis  maudale,  or 
iNriog  in  the  body  of  the  defendant,  pursuant  to  his  return  of  oepi 
4)0¥puSf  &c.  for  though  the  sheriff  is  not  the  immediate  oAoer  of  tbe 
•court  above,  he  is  answerable  to  it  for  contempts. 

It  was  formerly  usual,  in  the  King^s  Bench,  to  proceed  against  the 
iaie  sheriff,  for  not  bringing  in  the  body,  by  digtringm^.  But  now, 
hy  rule  of  that  court^  *^  where  any  sheriff,  before  his  going  out  of 
ofliee,  shaH  arrest  any  defendant,  and  a  cepi  carpu§  shall  afterwards 
he  returned,  be  sbril  and  may,  within  tbe  time  allowed  by  law,  be 
caUed  upon  to  bring  in  the  body,  by  a  rule  for  that  purpose,  not- 
^prilbstanding  he  may  be  out  of  oflBce,  before  such  rule  shall  be 
granted/'  A  similar  practice  has  also  obtained  in  the  Common 
Pleas^  :  And  in  that  court,  a  sheriff  who  is  ruled  on  the  last  day  of 
tevm,  but  goes  out  of  office  before  ^he  next  term,  is  liable  to  an  at- 
tachment, for  not  bringing  in  the  body*'. 

* 

The  di9kinga$  against  the  late  sheriff  was  a  judicial  writ,  issuing 
out  ef  ithe  King*s  Bench  office  by  bill,  or  filacer's  office  by  arigimal^ 
jmd  dfirected  to  his  successor ;  commanding  him  to  dutrain  the  late 
sheriff,  <by  all  his  lands,  &c.  so  that  he  might  have  tbe  defendant's 
body  in  court,  to  answer  the  plaintifl^.  This  writ  must  have  been 
made  returnable  on  a  day  certain  or  genered  return,  according  to 
the  former  proceedings';  and  must  have  lain  .four  days  excfaistoe  in 
the  sheriff's  office :  but  it  need  not  bsYC  been  Irft  there  before  tbe 
return,  it  being  deemed  sufficient  to  leave  it  on  the  return  day'.  Upon 
the 'first  dUiringcUf  tbe  sheriff,  to  whom  it  was  directed,  levied  issues 
to  tbe  amount  of  forty  shillings,  which  the  plaintiff  moved  to  in« 
ooease ;  and  if  the  debt  were  small,  the  court  would  order  the  whole 
of  it  to  be  levied,  with  costs,  upon  an  fdias  diHringas ;  but  others- 
wise  tbe  plaintiff  moved  again  to  increase  the  issues,  and  ^ued  out 
a  p^^rie8  distringas,  .&c. :  and  when  issues  were  returned,  to  the 


•Tryie,  144,  5.  fi  Lil.  P.  R.  5)0.  5  Bur.  «  Earaet,  102. 

S^S6.  Dong.  464.   For  the  form  of  a  d!»-  '  1  H.  Blac.  S89. 

irfHfOff  against  the  constable  of  i)ovtfr  Castle,  *  Brown).  Bm*  JmL  TWcr.  Bm,  and  Ofi 

being  a  peer,  to  conpel  him  to  bring  in  the  Brto.  tit.  Didringu :  and  see  Append*  Chaip. 

Miy.  see  Appffid.'Chap.  XII.  }  «8.  XII.  $  H,  17. 

^R.  T.  31  Geo.  III.  K.  B.  4  Danif.  ft  'Trye,  144,  5. 

Eaat»  379.  and  see  S Sauod.  61./.  «  Ar  Ckr.U*  dSCeOi III, K.  B. 
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•dUMiot  of  the  debt  mnd  costs,  the  plsioUff  moved  for  a  sale  of  theiv, 
ttoder  the  statute  10  Geo.  III.  o. 60^. 

The  aiiachment'  is  a  crimiDal  prooess,  directed  to  tbe  foron^rf 
Vfhm  it  issues  agabst  tbe  present  sheriff;  or  when  against  Ibe  lat^ 
oae,  to  his  successor :  And,  ia  the  Kiog's  3each|  it  mast  be  made 
rtturaable  ob  a  general  return,  though  the  origipal  process  was  at  a 
day  certaiH*.  Tbe  altaohnieDt  may  be  moved  for  on  the  kut  d|iy  of 
tenn"^ ;  and  until  it  be  granted,  the  proeeeduigSy  in  tbe  King's  Etenpb» 
ire  on  the  plea  side  ^f  the  court,  and  must  be  entitled  with  4iia  namaa 
ef  tbe  |>arties :  But  as  soon  as  tbe  attachment  is  granted,  tbe  pro« 
ceediags  are  on  the  crown  side,  end  from  that  time  tbe  king  is  to  b|S 
named  as  the  prosecutor*.  If  the  coroner  or  sheriflT,  being  called 
upon  by  rule,  neglect  to  return  the  attachment,  he  may  be  attscbed 
himself ;  and  the  attachment  against  the  coroner  should  be  directed 
to  eliaor9,  named  by  the  muster  in  the  King's  Bench,  or  proHio- 
notaries  in  the  Cosamon  Pleas'. 

When  tbe  sheriff  is  fixed  for  a  contempt,  he  is  liable,  in  )ike  mann^ 
as  his  bail  upon  the  bail  bond,  to  the  psymant  of  what  is  really  due 
to  tbe  ]ilaintiff,  thoMgh  beyond  the  sfim  sworn  to  and  costs,  to  th^ 
full  extent  of  the  penalty  of  the  bond* :  And  he  cannot  relieve  him- 
Klf  by  payiQent  of  tbe  debt  sworn  to  and  indorsed  on  the  writ,  since 
tbe  statute  43  Geo.  III.  o.  46.  §  2.  having  neglected  to  take  the 
money  at  the  tune  of  the  arrest,  as  directed  hy  that  act ;  but  must 
pay  the  whole  debt  and  costs'* :  neither  can  he  be  relieved  on  tbe 
groaadof  tbe  defendant's  deaihp  after  tbe  contempt  was  incurred,  and 
befpre  the  attachment  issued^.  But  be  is  not  liable  beyond  the  pe- 
nalty of  the  bond^ :  And  where  an  attachment  issues  in  an  aotiofi 


*  5  Bur.  2726,  tr   Tbe  mode  of  pro- 
Jing  by  Hitirimgv  against  tbe  laU  sberilT, 

en  mum  pro«ee>,  it  obiolete,  in  coneequeace 
•f  the  lale  and  practice  befiire  stated  ;  but 
it  may  still,  it  seems,  be  oscd  against  tbe 
yHif  of  f  liberty,  for  not  bsiogiqg  in  tbe 
My,  4^,Q&SU 

*  Appeod.  Cbap.  XIL  {  24,  fltc. 

Vlikr.6;i4. 
'tBor.f9a.Jt4C^^aA. 

•^Pmt  ft  Mm,  ,193. 263. 1  tent  dt 
Mm,  ^9.  ^.  2  Boat,  182.  IS  Baft,  ta». 
wd  see  2  aoa,  fc  Pol.  317.  f^J.  C.  P. 
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1 7  Dumf.  $t  East,  370. 8  Damf.  ^  East, 
28.  1  H.  Blac.  233.  543.  C.  P. 

b  9  East,  316. 

^3  Damf.  &  East,  133. 

I'S  East,  604.  and  see  Dong.  ^.  Simkef 
V.  iWr,  £.  25  Qeo.  III.  K.  B.  £yrf  v.  Buii. 
saaie  tern,  K.  B.  See  aUo  4  Damf.  fc 
Bait,  439.  2  H.  Blac.  36.  649.  1  Taaat. 
2}8.  as  to  tbe  liability  of  tbe  sheriff,  io  aa 
aetkm  on  tbe  ease,  for  taktag  iaeaflieifnt 
pledgei  in  tiplmn. 
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.against  the  acceptor  of  a  bill  of  exchange,  the  sheriff  is  not  liable 
thereon,  to  pay  tbe  costs  in  actions  against  the  drawer  or  indorsers*. 
If  a  party  has  a  right  to  enforce  payment  of  his  debt  against  the 
sheriff,  he  must  pursue  it  within  a  reasonable  time,  and  net  lay  by  so 
long  as  tbat  by  his  laches  the  sheriff  shall  be  deprived  of  his  remedy 
tiver  against  the  debtor :  Therefore,  where  the  rule  for  an  attachment 
against  the  sheriff,  for  not  bringing  in  the  body,  was  obtained  on  the 
llth  ot  February  f  which  attachment  was  returnable  on  the  4th  of  If  ay, 
and  the  plaintiff  did  not  issue  the  attachment  till  the  3d  of  Jfoy,  and  in 
'the  mean-time  the  defendant  became  bankrupt  on  the  10th  of  Marchj 
by  which  means  the  sheriff  lost  his  opportunity  of  paying  the  debt,  and 
'proving  it  under  the  commission,  the  attachment  was  set  aside  for 
-such  laches^ :  And  on  a  similar  ground,  it  is  holden  that  a  co^iiovtf, 
for  payment  ef  the  debt  and  costs  by  instalments,  discbai^;es  tbe 
-sheriff;  although  it  was  agreed  that  the  right  of  moving  for  an  at- 
tachment against  him  should  remahi  with  the  plaintiff  as  a  security, 
in  case  any  pf  the  instalments  should  not  be  paid^.  But  where  the 
plaintiff,  at  the  desire  of  the  sheriff ^s  officer,  forbore  to  enforce  an  at- 
tachment in  the  first  instance,  and  two  days  afterwards  applied  to  the 
sheriff  for  the  debt  und  costs ;  the  court  of  Common  Pleas  held,  that 
the  sheriff  was  not  discharged  by  the  indulgence  given  to  the  officer'. 

If  the  proceedings  against  the  sheriff  are  irregular ^  they  may  he 
-«et  aside^ ;  or,  if  regular^  may  be  stayed,  by  the  favour  and  indul- 
gence of  the  court,  in  order  to  let  in  a  trial  of  the  merits,  for  the 
benefit  of  the  sheriff',  or  of  the  defendant  or  his  bail*!  But  in  the 
King's  Bench,  tbe  court,  on  application  to  set  aside  a  regular  attach- 
ment against  the  sheriff,  for  not  bringing  in  the  body,  will  require 
either  an  affidavit  of  merits,  or  that  the  application  is  made  on  behalf 
of  the  sheriff  or  bail,  vyithout  collusion  with,  or  indemnity  from 
the  defendant^  :  And  accordingly,  by  a  late  rule  of  court*,  *^  no  rule 
van  he  drawn  up  for  setting  aside  an  attachment  regularly  obtained 


•  2  Barn.  &  Aid.  19t.  '2  H.  Blac.  235. 

<»  9  East,  467. 3  Bos.  U  Pul.  151.1  Taunt.  f  Hoodain  v.  M<mt9s^mt\  B.  23  Geo.  IIT. 

111.  oMOfdL  and  «ide  anU^  333.  K.  B.  1  Cbit.  Rep.  237.  and  see  2  Sanod. 

«  1  Taunt.  159.  and  see  4  Taunt  456.  5  61./. 

Taimt.  319.  1  Marsh.  59.  S.  C.  Wightir.  ^Z  Maole  k.  Sel.  2Sf9.  and  seeTDumt 

191.  le  East,  239. 1  New  itep.  C  P.  123. 

<  1  Taont  489.  <  R.  M.  59  Geo.  III.  K.  B.  2  Barn,  ft  AI4. 
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tgainst  a  sheriff,  for  not  bringing  io  the  body,  unless  the  application 
for  such  rule,  if  made  on  the  part  of  the  original  defendant^  be 
grouoded  upon  an  affidayit  of  merits ;  or,  if  made,  on  the  part  of  the 
sheriff  or  bail,  or  any  officer  of  the  sheriff,  be  grounded  upon  an 
affidaTit,  shewing  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  (as  the  case 
may  be,)  at  his  or  their  own  expense,  and  for  his  or  their  only  in- 
demnity, and  without  collusion  with  the  original  defendant.*'  This 
rale  applies  only  to  motions  for  setting  aside  attachments  regularly 
obtained*  :  And  if  the  affidavit  be  made  en  behalf  of  the  sheriff  or  bail, 
it  iDnst  comply  with  the  terms  of  the  rule :  Therefore,  an  affidavit 
nhieh  did  not  state  that  the  application  was  made  at  the  expense 
of  the  bail,  and  for  their  only  indemnity,  was  deemed  insufficient^ 
And  the  court  will  not  set  aside  an  attachment  against  the  sheriff,  for 
not  bringing  in  the  body,  on  payment  of  costs,  upon  an  affidavit  that  the 
plaintiff  purposely  prevented  the  defendant's  being  retaken  after  a 
rescue,  and  that  the  application  was  by  the  sheriff  himself,  without 
negativing  the  fact  of  his  having  an  indemnity*^.  If  an  affidavit  of 
merits  however  be  produced,  it  is  not  necessary  to  state  on  whose 
behalf  the  motion  is  made"*. 

The  practice,  when  the  sheriff  has  been  fixed,  is  to  move  for  a  rule 
to  shew  cause  why,  on  putting  in  bail,  the  proceedings  against  him 
should  not  be  set  aside ;  and  to  have  the  bail  ready  to  justify,  when 
the  rule  is  disposed  of^.  If  the  plaintiff  has  not  lost  a  trial,  the  court 
will  set  aside  the  proceedings,  upon  putting  in  and  perfecting  bail 
above,  and  payment  of  costs  ^:  But  if  a  trial  lias  been  lost,  the  court 
wiU  further  require,  that  the  attachment  shall  remain  in  the  office,  and 
stand  as  a  security  to  the  plaintiff  for  the  sum  recovered^ :  And  it 
seems,  that  the  attachment  shall  stand  as  a  security,  as  well  as  the 
bail  bond,  where  a  trial  has  been  lost,  although  the  defendant  has  been 
surrendered  in  discharge  of  his  baiP.  On  setting  aside  a  regular  at- 
tachment, on  payment  of  costs,  the  question  whether  or  not  the  at- 


*  1  Chit.  Sep.  446.  AnU,  324.  9  Gravttt  r.  ffilRanu.  T.  15  Geo.  IIL  K.  B. 
^Id.  347.  cited  in  4  Diirnf.  &  East,  352.' 1  Cbit  Rep. 
«  1  Bam.  &  AW.  192.  237.  270.  357. 

*  I  Chit.  Rep.  572.  Ante,  324.  ^  1  Chit.  Rep.  270.  fa).  Nias  v.  Gray,  M. 
« 1  Bos.  &  PuL  334.  per  BuUer,  J.  57  Geo.  III.  K.  B.  contra.  Id,  ibid, 

'4  Durnf.  k  East.  352. 2  H.  Blac.  235. 
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tachment  shall  stand  as  a  securityi  depending^  lipoh  the  fact  Mietbcr 
a  trikd  has  been  lost,  it  is  for  the  plaintiflT,  who  seeks  to  qtiaUfy  the 
nile,  to  shew  by  his  aflSdavit  the  necessary  facts,  soch  as  the  dky  of 
the  delivery  of  ihe  declaration,  &c.  whidi  may  entitle  htm  so  to  do*: 
And  where  the  court  ordered  an  attachment  agfainst  the  sherifr,  of 
which  he  had  reg^ular  notice,  to  stand  as  a  security  to  the  plaintiflTfiir 
the  debt  and  costs,  and  the  sheriff,  in  the  next  term,  applied  to  dis- 
charge (hat  part  of  the  ride  which  related  to  the  attachment  standing 
as  a  security,  urging  that  he  was  no  party  to  the  rule,  the  court  held 
the 'application  to  he  too  late^. 

When  the  sheriff  has  been  guilty  of  a  breach  of  duty,  in  discharging 
the  defendant  out  of  custody,  without  the  plaintiff ^s  assent,  ttpoB  his 
onm  undertaking  to  appear  and  put  in  bail,  instead  of  taking  a  bail 
bond,  the  court  will  not  assist  him,  by  staying  the  proceedings  iB  ao 
action  for  an  escape,  or  by  setting  aside  the  attachment,  upon  an  af- 
fidavit  of  merits,  and  payment  of  oosts^ ;  and  it  is  now  decided,  that 
he  cannot,  after  paying  the  debt  and  costs,  maintain  an  action  i^ainst 
the  defendant,  for  money  paid*^ :  But  if  he  has  taken  a  bail  bond,  he 
may  resort  to  the  defendant  or  his  bail,  by  putting  it  in  suit  against 
them ;  though,  in  general,  the  money  is  paid  by  the  officer,  on  issuing 
the  attachment,  and  he  brings  the  action  on  the  bail  bond,  in  the 
sheriff's  name*.  In  an  action  on  a  bail  bond,  if  the  issue  depend  on 
the  date  of  the  appearance,  the  court  of  Common  Pleas,  upon  an  ^• 
plication  by  Uie  plaintiff,  will  order  the  day  of  the  appearance  to 'be 
entered  in  the  filacer's  book  ;  although,  before  the  application  to  the 
court,  issue  has  been  joined  on  the  plea  of  comperwU  ad  diemf: 
And  where  bail  above  were  put  in  but  not  justified,  and  the  sheriff 
being  fixed,  brought  an  action  on  .the  bail  bond,  to  which  the  de» 
fendant  pleaded  comperuU  ad  dtem,  that  court,  on  motion  by  the 
sheriff,  ordered  the  recognizance  of  bail  in  the  original  action  to 
be  struck  off  the  file ;  though  the  defendant  alleged,  that  the  sheriff 
was  fixed  through  his  own  negligence :  for  that  should  have  been  the 
subject  of  a  motion  to  stay  proceedings  on  the  bail  bond<. 


•5  Tumt.  606.  I  Chit,  Rep.  271.  tn  n»iit.  554.  8  Marsh.  361.  S.  C.  1  Ckit  Rep.  567« 

A^,  326.  And  for  what  is  meant  by  losing  (a),  but  tee  1  Price,  103.  conlra. 
a  trial,  tee  id  tdfdL  '8  East,  171. 

>»  1  C\iM.  Rep.  180.  •  2  Saund.  61.  /. 

«  7  Dornf.  it  East,  109.  239.  2  Barn,  k  1 1  Taunt  23.  A»t§,  259. 

Aid.  354.  1  Chit  Rep.  68.  S.  C.  and  tee  1  ff  6  Tanat  167. 1  Martb.  520.  S.  C. 

B»8.  fl&  PuL  225.  1  Taunt  lid.  6  Taunt 
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CHAP.  XIV. 


Of  the  Paocsebings  in  Actions  against  Pbisokkrs,  in 
CuSTOPY  of  the  SHBRiFfT,  jfc. ;  and  of  the  Marshai. 
of  the  King's  Bcncb,  or  Warden  of  the  Fleet 
Prison  :  with  the  Reuep  they  are  entitled  to,  under  the 
LoBBS*  Act,  Sfc. 

fT^HE  proceedings  against  defendantB  when  at  large,  and  mode  of 
bringing  them  into  court,  in  ordinary  cases,  having  already 
been  considered ;  it  will,  in  the  present  chapter,  be  proper  to  treat  of 
the  mode  of  proceeding  against  them,  when  in  actual  custody  of  the 
sheriff,  &c.  or  of  the  marshal  of  the  King's  Bench,  or  warden  of  the 
Fleet  prison. 

PrisoDers  in  general  may  be  considered  as  they  are  in  custody  on  a 
dml  or  criminal  account :  and  on  a  civU  account,  they  are  either 
talien  or  detained  in  custody  of  the  sheriff j  &c«  on  mesne  process 
before,  or  final  process  aftor  judgment ;  or  they  are  committed  to  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison,  on  a  cepi  corpus^f  or  habeas  corpMs,  or  surrender  in  disoharge 
ofbail. 

In  treating  of  prisoners,  I  shall  consider,  first,  the  mode  of  pro- 
ceeding in  actions  against  them,  when  in  actual  custody  of  the  «Ae«- 
rify  &c.  previous  to  the  plea ;  secondly,  the  writ  of  habeas  corpus, 
and  manner  of  removing  prisoners  under  it  into  the  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  Prison; 
thirdly,  the  biU  against  prisoners,  in  the  actual  or  supposed  custody 
of  the  uMTshal,  and  how  far  it  is  considered  as  the  commencement  df 
the  suit ;  fourthly,  the  proceedings  in  actions  against  prisoners,  in  the 
sctual  custody  of  the  marshal  or  warden,  previous  to  the  plea; 

*  Baroeif  392. 
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fifthly,  the  proceeding  in  actions  against  them,  when  in  actual  cus- 
tody of  the  theriff^  &c.  or  of  the  marshal  or  warden^  subsequent  to 
the  plea  ;  and  lastly,  the  relief  ihej  are  entitled  to  under  the  Lords* 
act,  and  other  acts  for  the  discharge  of  insolvent  debtors. 

It  has  already  been  8een%  that  when  the  defendant  is  arrested,  he 
is  either  let  out  of  custody,  upon  giving  bail  to  the  sheriff,  or  an 
attorney's  undertaking  for  his  appearance,  or  depositing  in  the  she- 
riff's  hands,  the  sum  indorsed  on  the  writ,  with  10{.  in  addition  to 
answer  costs,  &c. ;  or  he  reinains  in  custody,  or  escapes,  or  is  res- 
cued, &c.  And  when  ha  remains  in  custody  of  the  $herif^  the 
plaintiff  in  due  time  should  declare  against,  him  in  "such  cuatodj, 
unless  he  be  removed  by  habeas  corpus^  to  the  custody  of  the  mar- 
shal of  the  King's  Bench,  or  warden  of  the  Fleet  Prison. 

Before  the  making  of  the  statute  4  &  5  W.  &  M.  c.  21.  there 
could  have  been  no  declaration  in  either  court,  against  a  defendant  in 
custody  of  the  sheriff,  or  other  officer  by  whom  he  was  arrested ;  but 
the  plaintiff  was  obliged  to  bring  a  habeas  corpus  cum  causd^  and 
so  turn  him  over  to  the  custody  of  the  marshal  or  warden,  in  order  to 
charge  him  with  a  declaration^.  But  now,  by  the  above  statute, 
which  was  passed  to  relieve  plaintiffs  from  the  trouble  and  expence 
of  bringing  up  prisoners  by  habeas  corpus^  "  if  any  defendant  be 
*^  taken  or  charged  in  custody,  at  the  suit  of  any  person,  upon  any 
/*  writ  out  of  any  of  the  courts  at  Westminstery  and  imprisoned  for 
'*  want  of  sureties  for  bis  appearance,  the  plaintiff  in  such  writ  may, 
<<  before  the  end  of  the  next  term  after  such  writ  is  returnable,  de« 
*^  clare  against  such  prisoner,  in  the  court  out  of  which  the  writ 
*^  issued,  whereupon  the  said  prisoner  was  taken  and  imprisoned,  or 
^^  charged  in  custody ;  and  may  cause  a  true  copy  thereof  to  be 
'^  delivered  to  such  prisoner,  or  to  the  gaoler  or  keeper  of  the  prison 
*^  or  gaol  in  whose  custody  such  prisoner  shall  be  or  remain:  to 
<<  which  declaration  the  said  prisoner  shall  appear  and  plead ;  and  if 
*'  such  prisoner  shall  not  appear  and  plead  to  the  same,  the  plaintiff 
«  in  such  case  shall  have  judgment,  in  such  manner  as  if  the  prisoner 
^'  had  appeared,  and  refused  to  answer  or  plead  to  such  declaration.** 


•  Ante,  942.  M^  K.  B.    1  Will.  120.  9  Bor.  1051.  I 

^  See  the  preamble  to  the  lUtote.  R.  M.      Darnf.  <c  But,  193. 
1654.  §  n.IUE,5  W.  &  M,  fig.  3.  §  1.         M  Wiih  130.  1  Parnf.  fc Etft,  193» 
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And,  by  the  same  statute,  §  8.  '^  in  all  declarations  against  any 
^  prisoner  detained  in  prison,  by  yirtue  of  any  writ  or  process  issued 
"  out  of  the  court  of  King's  Bench,  it  shall  be  alleged  in  custody  of 
*^  what  sheriff,  bailiff,  or  steward  of  any  franchise,  or  other  person 
*^  baring  the  return  and  execution  of  writs,  such  prisoner  shall  be, 
"  at  the  time  of  such  declaration,  by  virtue  of  the  process  of  the  said 
^  court,  at  the  suit  of  the  plaintifis*;  which  allegation  shall  be  as. 
^  good  and  efl^tual,  to  all  intents  and  purposes,  as  if  such  prisoner 
^  or  prisoners  were  in  the  custody  of  the  marshal.'*  If  the  declara- 
tion therefore  do  not  allege,,  either  expressly  or  by  implication,  in 
what  custody  the  defendant  is  detained,  and  at  whose  suit*^,  it  will  be 
bad  on  a  general  demurrer.  This  allegation  however  is  only  neces- 
sary, where  the  plaintiff  proceeds  upon  a  bill  of  Middlesex,  or  Icditcd, 
&c.  or  by  a^fttcAmeiif  of  privilege,  in  the  King^s  Bench;  and  not 
where  be  proceeds  by  original  writ  in.  that  courts  or  by  actioa  in  theb 
Common  Pleas» 

Upon  this  statute,  a  defendant  in  the  actual  custody  of  the  sheriff 
or  other  officer,  may  be  proceeded  against  by  the  same  plaintiff,  at 
whose  suit  he  was  arrested,  or  by  a  third  person :  by  the  former, 
upon  the  original  cap^R,  by  the  latter  upon  a  subsequent  charge^ 
and  by  either  of  them,  upon  a  recaption  by  virtue  of  an  escape 
warrant"^. 

■ 

When  the  defendant  is  a  prisoner  in  custody  of  the  sherifi^  &c. 

a  bill  must  be  filed  against  him,  in  the  King's  Bench,  with  the  clerk 

of  the  declarations  in  the  King's  Bench  office;  it  being  holden,  that 

the  delivery  of  a  declaration  against  a  prisoner,  though  within  two 

terms,  is  a  nullity,  if  there  were  no  bill  filed  before^ :  And,  by  rule  of 

E.  5  W.  &  M.  if  the  declaration  be  not  filed  in  the  King's  Bench% 

and  Exchequer',  or  entered  and  left  in  the  ofiice  in  the  Common 

Fleas,  before  the  end  of  the  next  term  after  the  writ  or  process,  by 

which  the  prisoner  was  taken  or  charged  in  custody,  is  returnable, 

the  prisoner  shall  be  discharged,  in  the  King's  Bench  and  Exchequer,. 


*  Append.  Chap.  XIV.  $  t,  kc. 

^  2  Ld.  Raym.  1362.  1  Wil8. 119,  20. 

*  ^kU,  256,  7,  8. 

1 4  £ast»  16.  and  see  1  Chit,  Rep,  389. 


•  R.  £.  5  W.  &  M.  feg.  3.  §  6.  K.  B.  and 
see  Carth.  469.  1  Saik.  98.  S.  C. 
'  R.  1694.  in  Scac  Man.  Ex.  Append.  208. 
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on  filiojf  commoD,  bail ;  or,  in  the  Common  Pleas,  upon  entering  his 
appearajioe  with  the  proper  oiScer,  by  writ  of  9uper8edea$  raade  by 
him^  according  to  the  ancient  practice  of  that  court*. 

The  statute  expressly  provides,  that  the  plaintiff  may  deiclare 
against  a  defendant  in  custody  of  the  sherifl^  ko.  before  the  end  of 
the  next  term  after  the  process  is  returnable :  But  a  sabsequent  nde, 
of  the  couH  of  Kiog*s  Bench^  having  rather  ambiguously  required, 
that  if  the  defendant  should  remain  in  custody  for  fteo  terms,  and  the 
plaintiff  should  not  declare  against  him  within  that  time,  the  defeiftd- 
ant  i^ould  be  discharged  out  of  custody,  after  the  end  of  the  oocoarf 
term  after  such  imprisonment ;  the  judges  of  that  court,  in  favour  tS 
liberty,  determined,  that  where  a  dnfendant  was  arrested  in  one  term, 
on  k  writ  returnable  the  next,  the  term  in  which  the  defendant  wai 
arrested  should  be  reckoned  as  one  of  the  two  terms ;  and  e6n9e» 
quently,  that  the  defendant  should  be  discharged,  for  want  of  a  decla- 
ration, after  the  end  of  the  same  term  in  which  the  writ  was  return- 
aUe^.  This  practice  however  has  been  since  altered ;  and  it  is  new 
aettted,  agreeably  to  the  letter  and  intention  of  the  statute,  that  '*  in 
^  all  cases  where  a  prisoner  is  taken  or  charged  in  custody,  by  mesne 
^  process  issuing  out  of  the  King^s  Bench,  the  plaintiff  may  dedaie 
^^  against  hhn,  before  the  end  of  the  next  term  after  the  retnm  of  the 
*^  process,  by  virtue  whereof  he  was  taken  or  charged  in  custody^.** 
And  a  plaintiff  need  not  declare  against  a  prisoner  until  the  term 
next  after  the  return  of  the  writ,  even  though  there  was  time  in  the 
term'  in  which  the  writ  was  sued  out,  to  have  made  it  returnable  in 
that  term,  and  it  be  not  in  fact  made  returnable  until  the  next  term*. 
The  term  however,  in  which  the  process  whereon  the  defendant  vraa 
arrested  is  returnable,  U  still  accounted  one  of  the  two  terms; 
although  it  be  returnable  on  the  last  day  of  the  term^:  And  the 
plaintiff  cannot  declare  before  the  return  of  the  process^  upon  which 
the  defendant  was  taken  or  charged  in  custody^. 


•R.  B. 5  W.  Ic  M.ivf.  3»  §  6.C  P.  ItiS, S.  C.  P.MorA 

»R.  T.  20eaLK.B.  •  6  Doraf.  a  Bait,  547. 

«  3  Bur.  1448.  4  Bur.  906a  Coohm  o.  'R.  T.  S  Qto.  J.  fu.J  K.  B. 

/Wif«r,  T.  83  OcQ.  III.  K.  B.  tR.E.5  W.  a  If.  nf .  3.  §  I.  K.  B. 

4R.  H.  ttOea  ilL  &B.  2  Blac.  Rap.  C.  P.  k,  Eicbeq. 
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If  Ibe  defiwdaiii  be  taken  and  detained,  or  charged  in  custody  of 
ike  sberifl^  &o.  for  a  buUaUe  oauw  of  action,  a  copy  of  the  declara- 
tion aboiild  be  delivered  penonally  to  ibe  defendant,  or  left  for  him 
with  the  ^oler  or  keeper  of  the  gaol  or  prison  in  whose  custody  he 
is  confined,  before  the  end  of  the  next  term  after  the  return  of  the 
prooees' :  And  if  any  gaoler  or  keeper  of  a  prison,  having  received  a 
eopy  of  a  declaration  against  any  prisoner  in  his  custody,  shall  sup- 
preen  the  samci  and  not  deliver  it  forthwith  unto  8uc4i  prisoner,  an 
attnobment  shall  be  issued  against  him^  It  is  not  sufficient,  where 
the  defendant  is  s  prisoner  in  custody  of  the  sheriff,  &c.  to  file  or 
enter  a  deokration  in  the  office,  to  which  the  defendant  is  not  obliged 
to  plead,  and  on  which  the  pUintiff  cannot  take  a  regular  judgment^ ; 
And,  in  the  Common  Pleas,  if  a  defendant  in  custody  employ  an 
attorney,  merely  for  the  purpose  of  putting  in  bail,  the  delivery  of  a 
declaration  to  such  attorney  is  not  sufficient'.  But  it  is  not  neces* 
sary,  in  that  court,  to  enter  the  declaration  with  the  protboootary^ 
before  the  deliveiy  thereof  to  the  prisoner ;  it  being  sufficient^  if  it 
be  entered  at  any  time  before  the  giving  of  a  rule  to  appear  and 
piead^  And,  in  the  King^s  Bench,  if  the  defendant  be  served  in 
custody  of  the  sheriff,  &c.  with  a  copy  of  process,  at  tlie  suit  of  the 
s«fMe  or  a  different  plaintiff  it  is  not  necessary  that  a  copy  of  the 
declaration  should  be  delivered  personaUy  to  tbe  defendant,  or  left 
for  him  with  the  gaoler  or  turnkey  :  but  it  may  be  delivered  or  filed, 
absolutely  or  tie  &eiie  esse,  and  the  plaintiff  may  proceed  thereon^ 
as  if  the  defendant  were  at  largef, 

The  plaintiff  having  declared,  an  affidavit  should  be  made,  and 
filed  with  the  clerk  of  tbe  rules,  in  the  King's  Bench,  before  the  first 
day  of  tbe  ensuing  term^,  staling  the  delivery  of  a  copy  of  the  decla- 
ration, and  the  time  when,  and  person  to  whom,  tbe  same  was  de* 
livered^ ;  if  to  a  gaoler  or  turnkey,  that  he  acknowledged  tbe  defendant 
was  then  a  prisoner  in  his  custody^ ;  and  that  the  defendant  was  mr- 


«fllil.4at5W.  At  M«-o.fl1.  1  Uttkife  C.V.  114.  1  Bos.  4  PqI.  i69. 

Pol.  535.  '  1  Durof.  k  East,  198.  bot  see  Baroes, 

S  B.  &  5  W.  Ic  M.  ff»f .  3.  §  7.  K.  n.  398. 

C  P.  Je  £xciMq.  v  R.  H.  86  Geo.  111.  K.B. 

•18tr.474.  1  llat.  lbM.i535.aadiee  ^  R.  E.  5  W.  Sc « .  My;  S.  (  8.  K.  B.  aad 

1  OiH.  ntp.  SSS.  see  Append.  Ctap.  3DiV.  f  S. 

S  1  Taimt.  493.  >  R,  £.  5  W.  *  W.  f^.  S.  i  <S.  f^J. 

•  Btrac^  373.  Pr.  Reg.  389.  Cu.  Pr*  K.  B. 
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rested,  or  chared  in  custody,  by  process  of  this  court,  retarnalle 
before  the  delivery  of  tht^  ropy".  The  time  when  such  affidavit  was 
filed  should  be  entered  thereon,  by  the  clerk  of  the  rules,  and  a  cropy 
of  it  produced  to  the  master,  before  judgment*.  Hence  it  is  neces- 
sary, and  usual  in  the  King^s  Bench,  when  the  defendant  is  in 
custody  of  the  sheriff,  &c.  to  make  three  copies  of  the  declaration ; 
one  to  be  deliyered  to  the  defendant,  or  left  for  him  with  the  gaoler 
or  turnkey,  who  should  be  asked  if  the  defendant  be  a  prisoner  at 
the  plaintiflTs  suit  |  another  to  be  annexed  to  the  original  affidavit  of 
such  delivery,  and  filed  with  the  clerk  of  the  rules ;  and  a  third,  to 
be  annexed  to  an  office  copy  of  such  affidavit :  On  this  last  copy,  a 
rule  is  given  with  the  clerk  of  the  rules,  for  the  defendant  to  appear 
and  plead ;  and  in  default  thereof,  judgment  may  be  signed**.  In  the 
Common  Pleas,  the  affidavit  of  the  delivery  of  a  copy  of  the  declara- 
tion, &c.  should  be  made  and  filed  with  one  of  the  secondaries,  before 
the  end  of  twenty  days  after  the  term  in  which  the  writ  or  process 
was  returnable,  Easter  term  excepted,  and  within  ten  days  after 
Eauter  term^ :  and  in  that  court,  the  production  of  a  copy  of  the 
affidavit  to  the  prothonotary  being  dispensed  with^,  it  is  only  neces- 
sary to  have  two  copies  of  the  declaration  ;  one  to  be  delivered  to  the 
defendant,  or  left  for  him  with  the  gaoler  or  turnkey,  and  the  other  to 
be  annexed  to  an  affidavit  of  such  delivery ;  upon  which  latter 
copy,  the  secondary  wiU  give  a  rule  for  the  defendant  to  appear  and 
plead. 

The  mode  ef  charging  a  defendant  in  actual  custody  of  the 
sheriff,  &c.  for  a  bailable  cause  of  action,  is  by  making  an  affidavit 
thereof,  and  suing  out  process^  which  should  be  duly  marked  or 
indorsed  for  bail,  and  left  at  the  sheriff's  office.  But  if  the  cause  of 
action  be  not  bailable,  the  name  plaintiff  or  a  third  person  may  pro- 
ceed against  the  defendant,  as  if  he  were  at  large,  by  serving  him 
with  a  copy  of  process*,  and  if  he  do  not  appear,  by  filing  a  de* 
daration  in  the  office,  and  giving  him  notice  thereof.  But  neither 
the  plaintiff  nor  a  third  person  can  charge  a  prisoner  with  a  dedara- 


»  R,  B.  5  W.  ft  M.  fvg.  3.  i  2.  K.  B.  and  <>  Imp.  CvP*  671. 677,  8. 

see  Append.  Chap.  XIV.  (6.  •  1  Buraf,  fc  East,  199i  but  we  Barney 

i»  Same  rale,  §  2.  (b).  K.  B.  398. 
«  R.  £•  5  W.  fc  M«  rv8r«3.  §  6.  C.  P.     . 
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don  or  execution*  id  a  civU  action,  when  he  is  in  custody  of  the 
sheriff,  or  in  any  other  custody,  on  a  criminal  account,  without  leaTe 
of  the  court^,  or  a  judge  :  And  a  prisoner  in  custody  on  an  aiiaeh^ 
ment  for  a  contempt,  is  holden  to  be  a  prisoner  in  custody  on  a  cri^ 
mined  account,  within  the  meaning  of  this  rule^ ;  though  if  he  accept 
a  declaration,  and  suffer  judgment  to  go  against  him  without  com- 
plaining, he  has  waived  the  advantage  which  he  might  have  taken  of 
the  irregularity,  and  shall  be  bound  by  it^.  A  person  in  custody  how- 
ever, under  an  attachment,  for  non-payment  of  costs,  may  be  charged 
with  an  execution  in  a  difi^rent  action,  as  a  matter  of  course* :  And 
one  who  is  attainted  of  felony,  or  even  treason,  may  be  charged  with 
a  civil  action,  by  leave  of  the  court  or  a  judge  ;  so  as  it  be  not  to 
defeat  the  effect  of  the  king's  pardon,  by  disabling  him  from  going 
abroad^  But  the  court  of  Common  Pleas  will  not  grant  a  habeas 
corpus,  to  bring  up  a  prisoner  in  custody  on  a  criminal  account,  in 
order  to  have  him  charged  with  a  declaration  in  a  civil  action'. 

• 

Where  a  defendant,  being  a  prisoner  in  custody  of  the  marshal, 
upon  mesne  process,  shall  be  taken  and  detained  in  custody  of  any 
sheriff,  by  virtue  of  a  judge's  warrant  for  an  escape,  the  plaintiff  shall 
declare  against  him  in  custody  of  such  sheriff,  before  the  end  of  the 
second  term  after  such  taking  and  detaining ;  otherwise  a  super- 
sedeas may  be  made  for  such  defendant^:  And,  in  the  Common 
Pleas,  where  the  defendant  had  been  previously  rendered  to  the 
Fleet  prison,  the  court  held,  that  the  time  of  his  re-caption,  or 
coming  again  into  prison,  should  be  looked  upon  as  the  time  of  the 
render^. 

The  times  of  appearing  and  pleading ,  when  the  defendant  is  in 
custody  of  the  sheriff,  &c.  are  regulated  as  follows :  That  ^^  upon 


A  Pr.  Reg.  325.  848.  S.  C.  Id.  1572.  S  Str.  873.  S.  C.  Cas. 

^  T.  Raym.  58.  1  Sid.  90.  S.  C.  1  Lev.  Ump.  Hardw.  190.  1  Btac.  Rep.  30.  1  Wilt. 

124.  1  Sid.  154.  S.  C.  1  Lev.  146.  1  Salk.  217.  Fost.  61.  S.  C.  2  New  |lep.  C.  P.  246. 
354.  R.  T.  2  Geo.  I.  fa).  t  2  New  Rep.  C.  P.  245.  and  see  1  Taunt. 

«  Ca«.  Pr.  C.  P.  27.  Pr.  Reg.  525.  &  Brod.  23. 

'Cat.  Pr.  C.P.  31.  and  see  1  Dumf.  &         ^  R.  T.  6  Ann.  K.  B.  and  see  6  Mod.  81. 

East,  591.  1  Chit  Rep.  386.  254. 

•  4  Dnm^  Ac  East,  316.  '  '  Banies,  382. 

'2  Salk.  500.  7  Mod.  153.  2  Ld.  Raym. 
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«  every  iMrrvst  by  mesne  process  out  of  eUl^er  cquv^,  i^tucoftU^  the 
**  first  day  of  E«tster  or  Michaehn^  term,  if  a  copy  of  tl|e  declaration 
**  be  delivered  i^gainst  the  defeodant,  before  one  inont|i  frqin  the  day 
<<  of  Eester,  or  tbe  morrow  of  All  Sou)s/*  (tbgt  is,  before  tl^e  third 
return  of  Caster  term,  pr  of  Miphaelmaa  terni,  as  it  then  stopdN) 
«<  and  affidavit  thereof  made  iiqd  .filed,  afid  tbe  defendant  do  not 
^  appear  before  the  end  of  ten  days  after  those  terms  r^spectiyely, 
'^JMdgment  mi^y  be  entered  ^geinstbini  if  rvlefi  have  been  given : 
**  but  if  he  appear  within  that  time,  he  shi^U  imparl  until  the  next 
'*  term  ;  unless  the  action  be  ih  Londou  or  ItiikilegejCf  and  the  de- 
'^  fend^nt  be  in  pri^pp  within  forty  miles  of  fjondof^  or  If^efl- 
**  minuter ;  in  which  case,  though  he  appear  before  the  ftxpifation  of 
"  that  time,  he  shel^  pW4  twif  days  before  the  essoin  day  of  the 
'"  ne%t  term  :  and  i^  default  thereof,  rules  having  been  given^  jodg- 
^^  meet  itt9y  be  entered  iigaM^t  hiip  ^  aforesaid*"/' 


it 


That  "  if  a  copy  of  the  declaration  be  delivered  against  such  de- 
'^  ^nda^t,  on  or  after  «ne  monitb  froip  the  day  of  Easter  in  Easter 
**  Aerm.  or  the  morrpwof  All  Souls  in  jMLichaelmas  term,  or  in  Hilary 
^*  JIMP  Trinity  term^  and  therenpon  the  plaintiff  give  rules  to  appear 
end  answer,  th^n  if  t^  defendant  appear  two  days  before  tbe  essoin 
day  of  tbe  ne^t  ;term,  he  ^ball  imparl  until  the  next  term  ;  but  if 
he  do  not  appear  withip  thpt  time,  judgment  may  be  given  against 
**  biln^" 

And  that  *^  if  a  wi^it  be  returnable  in  any  term,  and  a  copy  of  the 
**  declaration  have  been  delivered  before  tbe  essoin  day  of  the  next 
^'  term,  tbe  plaintiff  in  such  next  term  may  give  roles  to  appear  and 
*^  attswnr :  And  if  the  defendant  do  not  appear  and  plead  upon  tbe 
^^enpirsCioD  of  the  rules,  judgment  shall  be  given  against  hun"^.** 

When  the  defendant  is  in  custody  of  the  sheriff,  &c.  the  demand 
of  a  plea  is  unnecesspry*.    And  whpre  f^  plea  is  filed  hy  the  defen- 


«  TiM*  tena  bftvinf  bwn  ^Moe  tlioftaiiedy  «  Jd,^  4.  K.  B.  €..P.  fc.Bxc^. 

by  Um  sUtote  24  Geo.  II.  c.  4S.  *ItLi  5,  K»B..C  P.  h  £xQh«|. 

l>  R.  E.  5  W.  &  M.  ny.  0.}  3.  K.  B.  C.  •  1  Darnt  it  Eait»dai«.61>iimf.igSta, 

P.  &  Excbcq.  ief.  .but  IM  2  BofcltPaL  M7. 
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dtot,  Et  M  'ewcMer  i^e  tkaa  by  the  mies  of  the  ooort  be  it  cotfrf* 
hble  to  ^tettd,  he  must.  In  ord^  to  prevent  sur^nifte,  gite  nolioe  '€( 
hk  flea* :  But  no  liOcAi  notice  is  reqirired,  ^vhere  the  plea  19  filed  le 
reglilflir  Ihnfe^ ;  and,  in  the  Comnion  Pleas,  where  a  4leoUratiM  «aa 
dieliTei^ed  to  a  t>rt«oiler  in  ffaol,  indorsed  with  a  voltee  to  plead  m 
night  days^  %  pka  fleaded  before  xhb  declaration  was  filed  is  ^good\ 
In  other  refspMb,  the  proceedings  sobse^ent  to  the  deolaiatien^ 
agaNist  a  defeiidcmt  in  Mstody  of  the  sheriff,  &c.  are  shBtkrtto  the 
pro^eedhigs  a^aibst  bim,  wh^nin  custody  of  the  marshal  or  iiraidea ; 
whidi  "wA  be  irafted'of  in  a  alibs^quent  part  of  tttb  ehapier. 


It  will  next  be  proper  to  consider  the  writ  of  habeas  corpus^  and 
the  manner  of  removing  prisoners  under  it/ into  the  custody  df  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prbon ;  after 
which  the  remaining  subjects  of  this  chapter  will  be  treated  of  in  their 
proper  order. 

The  writ  of  habeas  corpus  lies  in  civU  or  criminal  cases'  ;  and 
In  dcU  cases,  it  is  used  to  remove  the  defendant  from  one  custody  to 
another,  as  from  the  custody  of  the  sherifl^,  or  other  officer  by  Whom 
he  was  arrested,  into  the  custody  of  the  marshal  or  warden  ;  or  from 
the  custody  of  the  marshal  into  that  of  the  warden,  or  vice  versd ;  or 
from  the  prison  of  an  inferior  court.  If  the  defendant  be  a  prisoner 
in  the  King's  Bench  or  Fleet  prison,  by  process  of  the  same  court, 
he  may  be  brought  up  by  rule ;  but  if  he  be  in  custody  udder  the 
process  of  another  court,  there  must  be  a  habeas  corpw^. 

The  writ  of  habeas  corpus^  in  cieil  cases,  is  a  judicial  writ,  sup- 
posed to  issue  out  of  the  King^s  Bench',  or  prothonotaries  office; 


*  4  Darnt  Is  Eait,  664.  8  Dunf.  &  Eart,  by  the  itatute  56  Geo.  III.  c.  100,  "  for 

396.  nore  efiectuMly  securing  the  liberty  of  the 

^  5  Danf.  ft  Eeet,  473.  rabjcct." 

«  4  Teaat.  545.  *  Barnes,  385.  abd  see  tbe  eaae  of  tht 

'The  writ  of  kMb€9t  €9rfkt   in  tridinai  Kvig  v.  UmfmiUei T,  31  Geo.  111.  C.  P. 

mod  the  kmri:IM(Dgs  tbercbo,  [^boi«  Imp.  C.  P.  570,*  7 1. 


^ftXtf  depeod  on  the  itfltntersi  Cbr;  II.  c.  ^^  Bur.  777. 

a ;  the  proTieions  of  which  are  extended 
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conimandinfif  the  sheriff,  or  other  officer  to  whom  it  is  directed,  ta 
have  the  body  of  the  defendaDt,  together  with  the  day  and  cause  of 
taking  and  detaining  him,  before  the  court  or  a  judge,  on  a  day  cer-* 
tain  in  term  time,  or  immediate^  to  answer  or  satisfy  the  plaintiff, 
or  generally,  to  do  and  recetoe  what  the  court  or  judge  shall  con- 
sider of  him.  Hence  it  is  called,  according  to  the  subject  matter,  a 
writ  of  habeas  corpus  ad  respondendum^  ad  satisfaciendum^  or 
€id  faciendum  et  recipiendum^;  though  the  latter  is  more  com- 
monly called  a  habeou  corpus  cum  causd  :  And  it  is  grantable  of 
common  right,  at  all  times,  whether  in  term  or  yacation,  without  any 
motion  in  court^. 

The  writ  of  habeas  corpus  Cum  causd^  lies  for  the  defendant  to 
remove  himself,  or  for  the  plaintiff  to  remove  him,  from  the  custody 
of  the  sheriff  or  other  officer  by  whom  he  was  arrested,  into  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison.  At  common  law,  when  a  defendant  was  arrested,  and  de- 
tained or  charged  in  custody  of  the  sheriff  or  other  officer,  for  want 
of  bail,  upon  mesne  process,  if  the  plaintiff  did  not,  within  two  terms, 
•cause  him  to  be  brought  up,  by  writ  of  habeas  corpus  cum  causdy 
and  committed,  so  that  he  might  declare  against  him  in  the  custody 
•of  the  marshal  or  warden,  the  defendant  was  entitled  to  his  discharge, 
on  common  bail  or  appearance*^.  This  mode  of  proceeding  was 
4dtered  by  the  statute  4  &  5  W.  &  M.  c.  21.  which  enables  the  plain- 
tiff to  declare  against  the  defendant  in  custody  of  the  sheriff,  or  other 
officer  who  arrested  him".  He  is  still  at  liberty,  however,  to  remove 
the  defendant,  by  writ  of  habeas  corpus  cum  causdy  from  the  custody 
of  the  sheriff  or  other  officer,  into  the  custody  of  the  marshal  or 
warden,  at  any  time  before  or  after  judgment'. 

This  writ  also  lies  for  the  bail  of  the  defendant  to  bring  him  up^ 
and  surrender  him  in  their  discharge,  to  the  custody  of  the  marshal 
of  the  King's  Bench,  or    warden  of  the  Fleet  prison ;  and  that. 


•  Off.  Bm.  110.  lid.  7%ei.  Brw.  131.  1031.  1  Dornf.  &  East,  192. 

b  1  Lev.  1.  S  Mod.  306.  «  AnU.  342. 

« Append.  Cbap.  XIV.  $  8,  9.  '  1   Salk.  354.  S  Str.  1869.  Sv^^.  Re||. 

«  R.  M.  1654.  §  11.  R.  £.  5  W.  I&  M.  154.  3  Bur,  1875. 
rif.  3.  $  1.  (a),  K«  B.  1  Will*  120.  2  Bur» 
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whether  the  defendant  be  in  custody  in  a  civU  suit,  or  on  a 
account* :  And  under  it,  the  courts  will  either  commit  the  defendant 
to  the  custody  of  the  marshal  or  warden,  or  remand  him  to  his  former 
custody.  In  general,  they  will  commit  him  to  the  custody  of  the 
marshal  or  warden  :  But  where  the  defendant  is  in  custtidy  on  a 
criminal  account,  the  court  will  remand  him  to  his  former  custody** : 
And  where  an  impressed  man,  not  being  liable  to  be  taken  out  of  the 
king's  service  by  any  process,  other  than  for  some  criminal  matter, 
was  brought  up  by  the  keeper  of  the  Savoy,  to  be  surrendered  in 
discharge  of  his  bail,  the  court  of  King's  Bench  first  comroitusd  him 
to  the  custody  of  the  marshal,  and  then  ordered  him  to  be  deUvered 
inutanter  to  the  keeper  of  the  Savoy ;  which  was  done,  and  an  exo" 
nereiur  entered  on  the  bail-piece^.  The  habeas  corpus  in  such  case 
is  issued  on  the  crown  side  of  the  court  of  King's  Bench  ;  on  which 
side  also  must  be  taken  out  the  subsequent  rule  for  his  surrender  in 
the  action,  his  commitment  pro  forma  to  the  marshal,  and  bis  re- 
commitment to  his  former  custody,  charged  with  the  several  matters 
against  him^. 

When  the  crown  is  concerned,  the  courts  will  not,  in  general, 
change  the  custody,  without  the  express  consent  of  its  officers^  But 
where  a  defendant,  being  charged  in  custody  upon  an  extent  or 
ffi/brmafioii,  or  for  a  contempt  in  not  paying  the  king's  debt,  is 
brought  up  to  the  court  of  King's  Bench,  on  a  habeas  corpus^  to  be 
surrendered  in  discharge  of  his  bail,  and  it  appears  that  the  dvil 
action  in  which  he  was  bailed  was  commenced  before  the  other  pro^ 
eeedings,  and  the  court  are  satisfied  that  it  is  for  a  just  debt,  and  the 
arp{dication  really  made  by' the  bail,  they  will  commit  him,  as  their 
prisoner,  to  the  custody  of  the  marshal :  For,  by  the  S5  Edw.  III.  c« 
19.  "  the  king's  debtors  shall  not  be  protected  from  the  proceedings 
**  of  their  other  creditors  against  them^"  The  attorney  general, 
however,  may  have  a  habeas  corpus  to  remand  the  defendant'.     In 


«  7  Dornf.  &  East,  226.  15  East,  78.  Brod.  23.  and  see  West  on  ExUnU,  90,  &c. 

^  2  Str.  1217.  but  set:  4  Bar.  2034.  ^5. 

«1  Bar.  339.  'Hob.  115.  1  Salk«  353.  1  Str.  641.    1 

.    '3  East,  232.  Wils.  248.  1  Bur.  339.  and  see  West  Oft 

•^egv.  P«£Eiy,  T.  23  Geo.   III.  K.  B.  ExUnU,  91,  &c. 

Barnes,  385.  388.  C  P.   5  TauDt  503.    1  f  1  WiJs.  243.  Barnes,  388. 
llanb«  166.  S.  C«  2  Moorei  33.  1  Tauot,  & 


the C4«Miioii  Pleas,  wheve  A.  ww  mrmted  and  IkU  to  bail  ib  a  mtSI 
IKliatt,  after  nvhich  an  auetesif  iseued  agaiwit  him  at  the  auit  of  ike 
trovm^  and  lie  was  thereapon  dNmniaed  to  Ibe  oiistody  of  the  ebe* 
rifl&  «f  £o«fltM  ;  oa  an  applieatioo  to  the  iM>urt  by  the  ball  for  reUrf, 
it  WAS  hokleo,  lat,  that  the  bail  fvera  not  lotitled  to  eater  an  eMMM* 
retmr  oa  the  baM-piece ;  IZdly,  the  crown  havhig  refuaed  ka  coweai 
to  the  defendant's  being  awrreodered,  unleaa  he  AoiiM  be  imoMdiately 
j«nianded  to  die  custody  of  «he  marehaj,  that  thb  cenrt  wewhl  bate 
ao  aolhority  ao  le  reflaand  hkn,  after  he  hkd  been  eamadend  to  the 
warden  ef  the  Fleet ;  and  ScUy,  ihat  the  bail  eoald  aot  aoiveader  ^ 
defendant  by  habeas  eatpym^  as  a  matter  ef  right,  witbeat  the  aaa* 
eeat  of  the  crown :  Bat  the  court  expressed  their  readineaa  lo  ^«t 
theiiail  lime  for  aarrendenag  ibe  defeBda9t\ 

The  writ  of  Aa6ea«  eotpaa  cam  eoataehoald  be  directed  4o  (he 
aherii^  or  other  officer  in  whose  castody  the  defendant  is  detaiaed ; 
and  there  ia  an  eld  rule  of  both  courta^  dtreoting  it  ta  be  nMuie 
returnable  in  court,  at  a  day  certain  in  term,  unless  directed  to  the 
sherifls  of  London  or  Middleiex,  or  unless  it  be  to  deliver  oTer  the 
defendant  in  diacliapge  of  his  bail.  But  this  rule  hamg  fallen  mto 
diaase,  the  ^frit  is  no^  aiade  letiimable,  before  the  chief  Juatioe  al  bb 
ehambersy  immedUUi ;  and  under  it  the  defendant  should  be  broaght 
ia  oustody,  according  to  the  mtiU  in  ^^  ^n^i  convenient  ti|Be%  with* 
ottt  being  permitted  to  wtuMler  abroad,  under  pretence  of  aiMi  writ** : 
Aod  thcMigh  rthe  writ  be  returnable  before  the  chief  justice,  yet  any  of 
ihe  olbcr  judges,  in  his  absence^  may  commit  the  defendant  to  the 
furison  of  Ihe  court*.  The  usUal  allowance  to « the  aherifl^  for  bringu^ 
up  a  defendant  on  a  AaAeot  oorpm  from  the  county  gaol,  is  one  ahil* 
Img  per  imile^i  and  if  tbf  defendant  will  oet  rpay  the  ah^riff  hia 
oharge^  (the  eoart  laill  f  eaaaad  bian^f 

When  the  defendant,  being.qbnrged  with  pracess  isauing  ottt<pf4he 
court  of  King*s  Bench,  is  removed  be/ore  declaration,  from  the  cus- 
tody of  the  sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff  cannot 


•STawit  509.  1  llarlb.1«a.  &  C  •  Barnes,  20. 

«  R.  M.  1854 17.  K.  U.  |  10.  €.Tt  '  Id.  3^1. 
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proceed  further  in  that  court ;  but  must  either  declare  against  him  in 
the  Common  Pleas,  or  remoTe  bim  into  the  custody  of  the  marshal, 
by  writ  of  habecu  corput  ad  regpondendum^  in  order  to  charge  him 
with  a  declaration^.  So  where  the  defendant,  being  charged  with 
process  issuing  out  of  the  court  of  Common  Pleas,  is  removed  before 
declaration,  from  the  custody  of  the  sheriff  or  warden  to  the  King^s 
Bench  prison,  the  plaintiff  cannot  proceed  further  in  the  latter  court ; 
but  must  either  declare  against  him  in  the  King's  Bench,  or  remove 

him  into  the  custody  of  the  warden,  by  writ  of  habects  corpus  ad 

• 

respondendum.  This  writ  also  lies  for  a  third  person  to  remove  a 
defendant  from  the  Fleets  or  prison  of  an  inferior  court,  in  order  to 
charge  him  with  a  declaration  in  the  King's  Bench''.  But  then,  there 
must  be  something  to  charge  him  with,  either  in  the  body  of  the 
habeas  corpus  or  return,  or  ready  in  court  upon  bringing  him  up^« 
The  writ  of  habeas  corpus  ad  respondendum  should  be  directed  to 
the  foarcleit  of  the  Fleet,  or  keeper  of  an  inferior  prison,  returnable 
at  a  day  certain  in  court ;  and  will  be  as  good  cause  of  detainer,  as  a 
writ  of  capias  ad  respondendum^.  But  this  writ  does  not  lie  for  the 
plaintiff  in  an  inferior  court,  to  remove  the  body  of  the  defendant  into 
the  King's  Bench,  to  answer  to  a  new  action  there  for  the  same  dcbt^ 
And  a  prisoner  under  criminal  process  in  the  house  of  correction,  &c« 
cannot  be  brought  up  by  habeas  corpus  ad  respondendum,  for  the 
purpose  of  being  charged  with  a  declaration  on  a  bailable  writ,  and 

re-committed  to  his  former  custody  so  charged^. 

« 

When  the  defendant  is  removed  (ifter  declaration,  from  the  custody 
of  tlie  slieriffor  marshal,  to  the  Fleet  prison,  the  plaintiff  should  pro- 
ceed to  judgment  against  him  in  the  King's  Bench,  and  then  remove 
him  into  the  custody  of  the  marshal,  by  writ  of  habeas  corpus  ad 
satisfaciendum,  in  order  to  charge  him  in  execution^.  And  so  vice 
versa,  if  a  prisoner  in  the  Fleet,  charged  with  a  declaration  in  the 
Common  Pleas,  remove  himself  by  habeas  corpus  to  the  custody  of 


»  Append.  Chap.  XIV.  §  10,  3tc.  •  R.  M.  1654.  §  7.  K.  B.  ( 10.  C.  P, 
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the  marshal,  the  plaintiflT  must  proceed  to  judsrment  in  the  ComiDon 
Pleas,  and  then  carry  him  back  by  habeas  corpus  ad  satisjaciendumj 
to  c'h  iri^e  him  in  execution*.  This  writ  is  also  used  as  the  ordinary 
mode  of  charging  the  defendant  in  execution,  in  the  Common  Pleas, 
when  a  prisoner  in  the  Fleet :  and  it  shouici  be  directed  and  return* 
able  in  the  same  manner  as  the  writ  of  habeas  carpus  ad  respon- 
dendum :  and  the  number  of  the  judgment  roll  indorsed  thereon ,  by 
tlie  attorney  who  sues  It  out^.  But  where  the  defendant,  a  prisoner, 
after  the  issuing  of  a  writ  of  habeas  corpus  for  bringing  him  up  to  be 
charged  in  execution,  sues  out  and  obtains  the  allowance  of  a  writ  of 
error,  he  cannot  be  charged  in  execution,  but  must  be  remanded  to 
his  former  custody^ 

Under  one  or  other  of  these  writs,  a  defendant  may  be  removed 
from  any  civil  custody,  into  that  of  the  marshal  or  warden.  If  he  be 
already  in  custody  of  the  sheriffs  under  process  of  the  same  court, 
he  has  only  to  sue  out  a  writ  of  habeas  corpus  ci/m  causa,  and  de- 
liver it  to  the  sheriff ;  under  which  he  will  be  removed,  as  a  matter 
of  course,  on  paying  the  usual  fees :  And  he  may  be  removed,  in  like 
manner,  from  the  prison  of  an  inferior  court.  But  if  he  be  in  custody 
of  the  sheriffs  under  the  process  of  another  superior  court,  a  bailable 
writ  must  be  taken  out  against  him,  in  the  court  to  the  prison  of 
which  it  is  intended  to  remove  him,  and  lodged  in  the  sheriff's  oflfee, 
as  a  foundation  for  his  commitment  on  the  habeas  corpus.  Where 
he  is  in  custody  of  the  marshal  or  warden,  under  process  of  both 
courts,  he  may  be  removed,  as  a  matter  of  course,  on  suing  out  a  writ 
of  habeas  corpus  cum  causa  ;  but  where  he  is  detained  upon  pro- 
cess of  another  court  only,  the  practice  is,  to  sue  out  a  bailable  writ 
against  him,  and  put  in  bail  above  thereon,  in  the  court  to  the  prison 
of  which  he  is  intended  to  be  removed  ;  and  then  to  bring  a  writ  of 
habeas  corpus  cum  causa,  in  order  to  surrender  him  in  discharge  of 
his  bail :  or  he  may  be  removed,  in  term  tinie,  by  writ  of  habeas 
corpus  ad  respondendum,  returnable  in  court  on  a  day  certain,  upon 
which  he  must  be  charged  in  court  with  a  declaration,  an  affidavit 
being  first  made  of  a  bailable  cause  of  action. 


•  U.  T.  2  Geo.  I.  (h,)  K.  B.  K.  B.  R.  M.  1654.  §  10.  C.  P. 
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If  a  prisoner  be  removed  Trom  the  custody  of  the  warden  of  the 
Fleet  to  the  Kint^'s  Bench  prison,  by  writ  of  hcAecis  corpui^  he  must 
remain  in  such  prison,  and  shall  not  be  set  at  liberty,  until  he  has 
paid  the  prison  fees  due  to  the  warden  of  the  Fleet^  On  a  removal 
by  writ  othabecu  corpus  ad  respondendum  to  the  King^s  Bench  or 
Fleet  prison,  the  prisoner  cannot  be  removed  elsewhere,  till  he  has 
answered  to  the  cause  depending  against  him  in  the  King's  Bench  or 
Common  Pleaa^ :  And  it  is  a  general  rule,  applicable  to  all  writs  of 
kaJbeas  corpus  returnable  in  the  King*s  Bench,  that  "  every  prisoner^ 
^  who,  by  virtue  thereof,  shall  be  committed  to  the  custody  of  the 
^  marshal,  shall  remain  there  for  two  days  next  after  such  commit* 
^'  ment,  notwithstanding  any  other  writ  of  habeas  corpus  to  the  said 
<<  marsbal  delivered  and  allowedS*' 

* 

In  an  action  for  an  escape  out  of  execution,  the  declaration  allied 
that  the  prisoner  was,  by  habeas  corpus,  brought  before  a  judge  of 
the  King^s  Bench,  and  by  him  committed  to  the  custody  of  the  mar* 
shal,  **  as  by  the  said  writ  of  habeas  corpus^  and  the  said  commit^ 
**  ment  theraon,  now  remaining  in  the  said  court,  more  fully  appears  ;** 
and  the  court  of  Common  Pleas  held,  1st,  that  evidence  of  a  commit- 
ment  by  agudge  of  the  King^s  Bench,  not  filed  of  record,  would  not 
wpport  the  action ;    and  Sdly,  that  the  above  allegation,  even  if 
unnecessary,  ninst  be  proved  as  laid^.     But  In  a  subsequent  case% 
wbidi  was  an  action  against  the  marshal,  for.  an  escape  on  mesne 
pffoeeaei  it  being  alleged  in  the  declaration,  that  the  prisoner  was 
arrested  on  mesne  process,  and  brought  before  a  judge  at  chambers^ 
by  virtue  of  a  writ  of  hmbeas  corpus,  and  was  by  him  thereupon 
committed  te  the  custody  of  the  marshal,  as  by  the  record  thereof^ 
now  remaimmg  in  the  court  of  King*s  Bench,  appears,  &c.  it  waa 
detcfttnined  by  the  court  of  King's  Boicb,  that  such  allegation  is 
either  impertinent  and  surplusage,  for,  properly  speaking,  such  docu- 
ments are  not  records,  nor  capable  of  becoming  so ;  or  considering 
them  as  quasi  of  record,  the  allegation  is  sufficiently  proved,  by  the 
production  of  them  from  the  office  of  the  clerk  of  the  papers  of  the 
King's  Bench  prison,  with  ythom  they  are  properly  deposited.     And 
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4be  court  of  Kings's  Bench  will  not  compel  the  marshal  to  aflUe  of 
record  a  writ  of  habeas  corpus  cum  causd,  by  virtue  of  which  a 
person  is  committed  to  his  custody  in  execution*^.  The  prison  books 
of  the  King^s  Bench  and  Fleet  prisons,  though  admissible  evidence  to 
prove  the  period  of  the  commitment  and  discharge  of  a  prisoner,  are 
not  admissible  to  prove  the  cause  of  his  commitment^ 


When  a  tlefendant  is  committed  to  the  custody  of  the  marshal^, 
or  has  put  in  bail  upon  a  cepi  carpus'^  j  or  habeas  corpus!^ j  the 
plaintiff,  or  any  other  person,  may  exhibit  a  bill,  and  declare 
against  him  in  the  King^s  Bench,  as  a  prisoner  of  the  couri^  in 
whatever  action,  and  charge  him  with  whatever  injury  he  thinks 
proper^ 

Where  the  defendant  is  in  actual  custody  of  the  marshal,  he  has 
the  privilege  of  the  court,  and  cannot  be  compelled, to  answer  ekt- 
Ivhere;  so  that  if  he  were  not  to  answer  here,  none  could  have 
remedy  against  him<^.  And  even  where  he  is  not' in  acftualoustody, 
yet  still,  when  he  appears  and  puts  in  bail,  he  is  supposed  to  be  in 
custody  of  the  marshal,  and  may  be  proceeded  against 
But  an  appearance  alone,  without  bail,  is  not  sufficient^;  it 
dearly  settled,  that  where  the  defendant  is  not  in  actual  custody,  no 
action  can  be  legally  commenced  against  him  as  a  prisoner,  until  he 
has  filed  bail^  It  is  the  entry  of  bail  in  such  case  which  gives  this 
court  jurisdiction'' :  and  therefore  where  no  bail  is  entered  for  the 
defendant^,  or  where  bail  is  entered  for  him  by  a  wrong  name",  or 
there  are  several  defendants,  and  no  bail  is  entered  for  one  of  4heni% 


•  8  Nadle  &  Sel.  209.  f  9  Bolit.  129.  Ctftli.  378.   1  Sattc  l»  % 
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the  proceedings  are  void  and  coram  non  judice.  But  it  is  said, 
(hat  by  the  practice  of  the  King's  Bench,  though  the  defendant's 
bail  be  not  taken  and  entered  till  the  last  clay  of  term,  and  the  bill 
be  put  in  before,  any  time  that  term,  it  is  well  enough  ;  yet  from  the 
time  of  the  bail,  the  defendant  is  answerable  as  in  custody  of  the 
marshal,  and  not  before,  in  strictness  of  law^ 

The  hiU  against  a  prisoner  in  the  King'^s  Bench,  is  a  complaTnt  in 
writings,  supposed  to  be  exhibited  to  the  court,  but  really  filed  when 
necessary,  on  four-penny  stamped  parchment,  with  the  clerk  of  the 
declarations  in  the  King's  Bench  office ;  and,  except  where  the  aetion 
18  brought  for  a  tredpass  committed  in  Middlesea^^  or  other  county 
where  the  court  sits,  or  the  defendant  is  a  prisoner  in  custody  of  the 
sheriff^  &c.  should  allege  the  defendant  to  be  in  custody  of  the 
marshal.  Where  the  defendant  is  in  actual  custody,  the  bill  should 
be  filed,  before  a  copy  of  it  is  delivered  to  the  defendant,  or  left 
for  him  with  the  gaoler  or  turnkey^ :  the  delivery  of  a  declaration 
against  a  prisoner,  though  in  due  time,  being  a  nullity,  if  there  be  no 
bill  filed  against  him,  and  he  is  entitled  to  his  discharge^.  But  where 
a  prisoner  is  in  custody  upon  process  by  originaly  it  is  sufficient  to 
deliver  a  declaration  thereon,  without  filing  a  bill  against  him*.  And 
a  declaration  against  a  defendant  at  large  upon  bail  is  good,  although 
a  bill  has  not  been  filed ;  because,  if  the  bringing  of  a  writ  of  error, 
or  any  other  reason,  make  the  filing  of  a  bill  necessary,  it  may  be 
filed  at  any  time^ 

Where  the  defendant  is  in  the  actual  or  supposed  custody  of  the 
marshal,  upon  a  bill  of  Jliddlesex  or  kUUat,  &c.  the  bill  exhibited 
against  him  in  the  King's  Bench,  as  a  prisoner  of  the  court,  is  con« 
sidered  as  the  commencement  of  the  suit,  and  the  bill  of  Middlesex 
or  laiUaif  &c.  merely  as  process  to  bring  him  into  court*.  Such 
process  therefore,  we  have  seen^,  may  be  sued  out,  though  the  de- 
fendant cannot  be  arrested  updn  it,  before  the  cause  of  action  ;  and 


^  Hob.  70.  Cro.  Jac.  084.  Jenk.  295.  S.  C.  •  4  East,  1 7. 
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the  plaintiff  is  allowed  to  fi^ive  in  evidcfnce  a  cause  of  action  arising 
after  it  is  sued  out,  and  before  the  exhibiting  o(  the  bill,  as  well  in 
the  case  of  bailable  as  serviceable  writs. 


A  prisoner  in  actual  custody  of  the  marshal  or  warden,  naay  be  pro* 
ceeded  against  by  the  scLme  plaintiff  at  whose  suit  he  was  arrested,  or 
charged  in  custody  by  a  third  person ;  And  the  $ame  plaintiff  may 
proceed  against  him,  either  for  the  cause  of  action  expressed  in  the 
process,  or  for  a  different  cause  of  action. 

In  the  King*s  Bench,  when  a  defendant  is  committed  to  the  custody 
of  the  marshal,  on  a  bill  of  Middlesex  or  latitat^  &c.  or  on  an  attach* 
ment  of  privilege^  the  plaintiff  must  in  due  time  file  a  bilf*  against 
Um,  as  a  prisoner  of  the  court,  with  the  clerk  of  the  declarations  in 
the  King's  Bench  oflSce ;  and  deliver  a  copy  of  it,  on  four-penny 
stamped  paper%  to  the  defendant,  or  turnkey  at  the  King's  Bench 
prison.  If  a  prisoner  be  turned  over  from  one  custody  to  another,  it 
is  considered  as  a  continuance  of  the  same  imprisonment^  :  There- 
fore where  a  defendant,  having  been  taken  or  charged  in  custody  of 
the  sheriff  or  other  officer  by  mesne  process,  is  afterwards  removed  by 
habeae  corpus^  and  committed  to  the  custody  of  tlie  marshal,  lbs 
proceedings  against  him  are  to  be  reckoned  from  tlie  time  of  his 
having  been  so  taken  or  charged  in  custody*.  In  general  however  it 
is  a  rule,  that  where  the  defendant  is  committed  to  the  custody  of  the 
marshal,  upon  a  eepi  corpus^  or  habeas  corpus*,  &c.  before  decla- 
ration, the  plaintiff  should  declare  against  him  in  the  King's  Bench, 
before  the  end  of  the  term  next  after  such  commitment ;  or  in  case  of 
a  surrender  to  the  marshal  in  discharge  of  bail,  before  the  end  of  the 
term  next  after  such  surrender,  and  due  notice  thereof*.  But  the 
term  of  the  commitment  or  surrender  is  to  be  accounted  one,  although 
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the  defendant  was  not  committed  or  surrendered  till  the  last  dayt>f 
▼aeation\  The  defendant  was  formerly  brought  into  court  by  rule^ 
IB  order  to  be  charf^ed  with  a  declaration ;  there  being  oo  occasion 
for  a  habeas  corpus,  where  it  was  in  the  same  court** :  But  this 
practice  is  now  disused.  And  tliere  is  no  occasion  for  an  affidamt 
of  the  delivery  of  the  declaration,  where  the  defendant  is  in  custody 
of  the  marshals 

In  the  ComnaoD  Pleas,  if  the  defendant  be  committed  to  prison 

by  process  out  of  this  court,  or  habeas  corpus^  the  prisoner  entering 

Us  apiiearunce  with  the  prothonotary,  in  case  of  a  plaint  or  attach* 

ment  of  privilen^,  or  with  the  filacer  on  other  process,  and  giving 

rules  to  declare,  the  plaintiff  not  declaring  before  the  end  of  the  next 

term  after  the  commitment,  the  defendant  in  reference  thereunto,  is 

entitled  to  be  discharged  of  his  imprisonment  by  supersedeas,  in  the 

end  of  the  next  terra  ;   with  liberty  for  the  plaintiff  to  declare  upon 

that  appearance,  the  next  term  after  that  at  the  furthest^.     And  if  any 

defendsnt  shall  render  him  or  herself,  or  be  rendered  to  the  Fleet 

prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any  plaiotifl^ 

where  no  further  proceedings  by  declaration  have  been  had  against 

such  defendant  so  rendered,  before  such  render,  unless  the  plaintiff 

shall  declare  aeainst  such  defendant  within  two  terms  after  such 

render,  such  defendant  may  be  discharged  out  of  custody  by  super* 

sedeas,  to  be  allowed  by  one  of  the  justices  of  this  court,  if  cause  shall 

not  be  shewn  to  the  contrary,  by  the  plaintiff  or  his  attorney,  upon 

notice  to  either  of  them  given  by  the  defendant's  attorney  or  agent, 

and  oath  made  of  such  notice  given®. 

It  was  formerly  necessary  in  this  court,  as  well  as  in  the  Exchequer, 
to  bring  up  tlie  defendant  by  habeas  corpus,  to  the  bar  of  the  court, 
in  order  to  charge  him  with  a  declaration  at  the  suit  of  the  plaintiff^ 
But  now,  by  the  statute  8  &  0  W.  III.  c.  27.  §  13.  for  the  more  easy 
and  quick  obtaining  of  judgment  against  prisoners  in  the  Fleet,  '*  it 
'*  shall  and  may  be  lawful  for  any  person  or  persons  having  cause  of 


•  n.T.  8  Geow  t.  (a).  K.  B.  «  R.  M.  1654.  §  15.  C.  P.  and  see  R.  H. 
^  a  Scl.  Prac  357.  S  Bur.  1051*  S.  AnU,  14  fc  15  Cvr.  II.  reft.  3.  C.  P. 

949.  •  R.  E.  S  Geo.  I.  C  P. 

•  R. E.  5  W.  Ic  II.  ny.  3.  }  S.  faj.  K.  B.  'R.  B.  14  &  15  Car.lh  r«f.3.  C.  P. 
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^^  action  against  any  prisoner  or  prisoners  committed  to  the  said  prison 
'*  of  the  Fleets  after  filing  or  entering  a  declaration  in  such  action 
*^  with  the  proper  officer,  to  deliver  a  copy  of  such  declaration  to  the 
'^  defendant  or  defendants  in  any  personal  action,  or  to  the  turnkey 
^^  or  porter  of  the  said  prison^ :  and  after  rule  given  thereupon  to 
'^  plead,  to  be  out  in  eight  days  at  most  after  delivery  of  such  copy  of 
'^  declaration,  and  affidavit  made  of  such  delivery**,  before  the  Lord 
*^  Chief  Justice  or  one  other  of  the  justices  of  the  Common  Pleas,  or 
^'  before  the  Lord  Chief  Baron  or  some  other  of  the  barons  of  the 
^  coif  of  the  Exchequer  at  IVestminsterf  to  sign  judgment  in  such 
^^  action  against  such  defendant  or  defendants,  as  if  he  or  they  bad 
'^  been  actually  charged  at  the  bar  of  the  Common  Pleas  or  Ex- 
^'  chequer,  with  such  action/'     The  practice,  as  regulated  by  this 
statute,  is  to  make  two  copies  of  the  declaration,  on  four-penoy 
stamped  paper^,  and  take  the  same  to  the  prothonotaries  office,  where 
the  clerk,  on  being  paid  for  entering  the  declaration,  will  mark  both 
copies ;  one  of  which  should  then  be  delivered  to  the  turnkey  at  the 
Fleet  prison  ;  and  if  he  acknowledge  the  defendant  to  be  his  prisoner 
at  the  plaintiff's  suit,  an  affidavit  is  made  of  the  delivery,  and  sworn 
before  a  judge,  the  other  copy  of  the  declaration   being  annexed 
thereto ;  after  which  the  affidavit  is  taken  to  the  secondaries  office, 
and  the  secondary  will  give  a  rule  thereon,  for  the  defendant  to 
appear  and  plead  ;  and  if  he  do  not  plead  within  the  time  limited  by 
the  rule,  the  plaintiff  may  sign  judgment,  and  give  notice  of  inquiry, 
if  necessary,  to  the  prisoner  or  turnkey,  and  proceed  as  in  other 
cases^.    The  declaration  however  must  be  entered  with  the  protho- 
notaries, before  it  is  delivered  to  the  defendant*" :   And  where  the 
defendant  has  put  in  special  bail  by  attorney,  and  afterwards  renders 
in  discharge  of  his  bail,  the  declaration  it  seems  should  be  delivered 
to  himself  personally,  or  the  turnkey  of  the  prison,  and  not  to  bis 
attorney^    So  where  the  defendant,  whilst  at  large,  was  served  widi 
a  copy  of  process  with  notice  to  appear,  but  before  a  declaration  be- 
came a  prisoner  in  the  Fleet,  and  the  plaintiff,  by  virtue  of  an 
affidavit  of  service,  entered  an  appearance  for  the  defendant,  left  a 


•  For  the  beginoiog  of  a  declaration,  ^  Imp.  C.  P.  672,  3. 

agaian  a  pritimer  in  ciutody  of  the  warden.  «  Cat.  Pr.  €.  P.  11 4. 
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declaration  in  the  office,  and  gave  him  notice  thereof;  the  coart 
set  aside  the  declaration  and  subsequent  proceedings,  on  the  ground 
that  as  he  was  a  prisoner  at  the  time  of  the  decbration,  it  ought  to 
have  been  delivered  to  the  turnkey  of  the  Fleet** 

In  the  Exchequer,  it  is  a  ruk*",  that  '^  in  all  cases  where  n  prisoner 
is  or  shall  be  taken  detained  or  charged  in  custody,  by  mesne 
process  issuing  out  of  that  court,  and  the  plaintiff  shall  not  eaiue  a 
declaration  to  be  delivered  to  such  prisoner,  or  to  the  gaoler  or 
turnkey  of  the  gaol  or  prison  where  he  is  detained  or  charged  in 
custody,  before  the  end  of  the  next  term  after  the  return  of  the 
process,  and  cause  an  affidavit  to-  be  made  and  filed  in  the  office  of 
pleas,  of  the  delivery  of  such  declaration,  and  of  the  time  when  and 
person  to  whom  the  same  was  delivered,  by  the  first  day  of  the  next 
tprm  after  the  delivery  of  such  declaration,  the  prisoner  shall  be  dis- 
charged out  of  custody,  by  writ  of  $up€rsedea$f  ta  be  granted  by  the 
court  or  one  of  the  barons,  upon  entering  an  appearance,  unless  upon 
notice  given  to  the  plaintiflTs  attorney  or  clerk  in  court,  good  cause 
shall  be  shewn  to  the  contrary :  And  in  case  of  a  commitment  or  sur- 
render to  the  Fleet  prison  in  discharge  of  bail,  before  a  declaration 
delivered,  unless  the  plaintiff  shall  cause  a  copy  of  a  declaration  to  be 
delivered  as  aforesaid,  before  the  end  of  tlie  term  next  afler  such 
commitment  or  sivrender  shall  be  made,  and  due  notice  of  such  sur- 
render given,  the  prisoner  shall  be  discharged  out  of  custody,  by  writ 
of  supersedecUy  to  be  granted  as  aforesaid,  upon  entering  an  ap- 
pearance, unless  upon  notice  given  to  the  plaintiff's  attorney  or  clerk 
in  court,  good  cause  shall  be  shewn  to  the  contrary/' 

When  the  defendant,  being  charged  with  process  issuing  out  of 
the  King^s  Bench,  is  removed  be/ore  declaration,  from  the  custody  of 
the  sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff,  we  have  seea^, 
cannot  proceed  further  in  the  King's  Bench,  without  removing  him  to 
the  prison  of  that  court,  by  habeas  corpus  ad  respondendum ;  but 
he  may  declare  against  him  in  the  Common  Pleas,  m  the  same  manner 
as  if  he  had  been  arrested  by  process  out  of  that  court,  and  proceed  to 
final  judgment :  and  for  default  of  declaring,  &c.  in  due  time,  that 


•'  Barneiy  392.  but  ace  1  Darnf.  &  East^      Man.  Pr.  Append.  214,  Ifiu 
591.  «iljiff,352|3. 
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court  may  discharge  the  defendant  out  of  euslody\  In  that  case 
however,  there  having  been  already  an  affidavit  of  the  debt,  when  the 
plaintiff  took  out  the  process  upon  which  the  defendant  "was  arrested, 
it  is  not  necessary  to  make  any  further  affidavit,  in  order  to  charge 
him  in  custody*^ ;  and  it  seems  that  the  defendant,  after  such  removal^ 
may  put  in  and  justify  bail  in  either  oourt<^.  But  where  a  defendant 
removed  to  the  Fleet  prison  after  declaration,  the  action  must  pro- 
ceed in  that  court  wherein  the  plaintiff  declares  ;  and  the  defendant  is 
to  be  superseded  by  that  coort,  for  want  of  subsequent  prosectttion, 
though  detained  in  the  prison  of  the  other  oourt^. 

A  prisoner  once  committed  to  the  custody  of  the  marshal  or 
warden,  is  liable  to  be  charged  with  a  civil  action,  either  by  the 
%waie  plaintiff  for  a  different  cause  of  action,  or  by  a  ihird  person, 
80  long  as  he  remains  in  actual  custody.  For  though  it  be  a  rule, 
that  a  prisoner  once  supersedeable  is  always  so%  yet  this  holds 
only  with  regard  to  the  same  plaintiff,  at  whose  suit  he  was  in 
custody 9  for  the  original  cause  of  action^;  and  even  with  regard 
to  him,  it  must  be  understood  with  this  qualification,  that  the  prisoner 
is  only  supersedeable,  so  long  as  he  remains  in  the  9ame  custody,  and 
under  the  name  process ;  for  the  moment  the  nature  of  the  custody  is 
changed,  the  rule  ceases  :  Therefore,  if  a  prisoner  upon  mesne  pro- 
cess be  supersedeable  for  any  irregularity,  as  for  want  of  the  de- 
mand of  a  plea,  he  cannot  take  adviintage  of  it,  after  he  is  charged 
in  execution ;  supposing  he  had  any  opportunity  of  applying  on  that 
ground,  before  he  was  charged  in  execution'.  So  where  a  prisoner 
is  supersedeable,  for  want  of  filing  a  bill  against  him  in  due  time,  he 
waives  the  irregularity  by  afterwards  pleading^.  And  it  has  been 
hoklen,  that  a  creditor  may  lawfully  enter  a  detainer  against  his 
debtor,  who  is  in  fact  resident  within  the  walls  of  the  King^s  Bench' 
or  Fleet  prison^  though  he  be  not  there  by  compulsion.      But  a 
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fugUwe^  surrenderinf  himself  to  the  warden,  in  order  to  take  the 
benefit  of  an  iofM>l?ent  act,  is  not  considered  as  a  prisoner,  nor  liaUe 
to  be  charged  as  such  with  a  decIaration^ 


In  the  King's  Bench,  the  mode  of  charging  a  prisoner  with  an 
acdon,  in  custody  of  the  marshal,  in  term  time,  is  by  filing  a  bill 
against  him,  as  being  in  such  custody,  and  delivering  a  declaration, 
nhich  is  a  mere  copy  of  the  bill,  to  the  turnkey.  In  racolton,  there 
was  formerly  no  way  to  charge  him,  but  by  making  an  entry  in  the 
marshal's  book  in  the  King's  Bench  oflSce,  that  he  should  remain  in 
custody,  at  the  suit  of  the  intended  plainttOT,  which  was  deemed  suf- 
ficient to  cliarge  him,  provided  he  were  then  in  actual  custody  ;  for  if 
he  were  at  liberty,  he  might  have  been  arretted^  But  in  a  modem 
case%  where  this  matter  was  fully  discussed,  the  court  of  King's 
Bendi  were  of  opinion,  that  the  right  method  of  charging  the  de- 
fendant with  a  new  suit  in  vacaiionj  is  to  file  a  bill  as  of  the  pre- 
ceding term;  and  then  deliver  to,  or  leave  for  the  defendant  in 
custody,  a  copy  of  the  declaration,  as  of  the  preceding  term,  and  to 
make  an  affidavit  thereof*.  And  where  the  defendant  is  charged  in 
cacafiofi,  upon  a  cause  of  action  arising  after  the  last  term,  there 
should  be  a  special  menutrandum^  similar  to  that  against  an  aiiwmey 
under  the  like  circumstances*,  stating  the  day  of  bringing  the  bill  into 
the  office  of  the  clerk  of  the  declarations.  For  preventing  however 
the  detainer  of  prisoners,  charged  with  declarations  in  custody  of  the 
marshal,  where  the  cause  of  action  against  them  does  not  amount  to 
a  bailable  sum,  it  is  a  rule^,  in  the  King's  Bench  and  Exchequer, 
thai  '*  no  declaration  shall  be  sufficient  cause  of  detaining  such 
prisoner  in  custody,  unless  an  affidavit,  that  the  plaintiff's  cause  of 
action  against  him  does  amount  to  ten  pounds  or  upwards,  (since  in- 
creased to  fifteen  |)ounds  or  upwards,  by  the  statute  51  Geo.  III. 
c.  124.)  shall  be  first  made  and  filed  with  the  clerk  of  the  rule^  in  the 
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former  coart,  or  in  the  office  of  pleas  in  the  latter,  and  t&e  sam  speci- 
fied in  such  affidavit  indorsed  by  him  on  such  declaration,  before  the 
same  is  left  with  the  turnkey/' 

In  the  Common  Pleas,  there  seems  to  hare  been  formerly  a  diffi- 
culty in  proceeding^  against  prisoners  in  the  Fleet  prison,  at  the  suit 
of  a  third  person  ;  to  obviate  which,  a  rule  was  made,  that  '^  if  a 
capicLS  were  returned  in  court  non  est  iwoentua  ag^ainst  a  prisoner  in 
the  Fleets  he  should  be  compellable  to  appear  upon  a  habeas  corpus 
ad  respondendum,  as  well  at  the  suit  of  a  stranger,  as  at  his  suit 
whereupon  he  was  imprisoned,  and  to  answer  to  a  declaration  ac- 
cording to  the  rules  of  the  court,  or  that  judgment  might  be  entered 
against  him' :"  and  at  length,  by  the  statute  13  Car.  II.  stat.  2.  § 
5.  it  was  enacted,  that  *^  every  person  or  persons,  having  cause  of 
<<  personal  acUon  against  any  prisoner  in  the  Fleet,  may  sue  forth  an 
^*  original  wrii  upon  his  or  their  cause  of  action  ;  and  that  a  writ  of 
''  habeas  corpus  be  granted  to  every  such  person  or  persons,  to  be 
^  directed  to  the  warden  of  the  same  prison,  to  have  the  body  of  such 
''  prisoner  before  the  justices  of  the  Common  Pleas,  at  some  certain 
**  day  in  any  term,  to  answer  the  said  plainlifTor  plaintiffi^,  upon  his 
or  their  said  cause  of  action  ;  and  that  if  the  said  plaintiff  or  plain- 
tiffs, at  the  said  day,  put  into  the  said  court,  his  or  their  declara- 
'*  tion,  according  to  the  said  original  writ,  against  the  said  prisoner 
^'  being  present  at  the  bar,  the  said  prisoner  shall  be  bound  to  appear 
"  in  person,  or  to  put  in  an  attorney  to  appear  for  him  in  the  said 
''  action ;  and  unless  the  iTaid  defendant  plead  upon  a  rule  given,. 
*^  to  be  out  in  eight  days  at  the  least  after  such  appearance,  judg- 
''  mcnt  by  nihil  dicit  may  be  entered  against  such  defendant,  as 
**  appearing  in  person,  which  shall  be  good  and  efiectual  in  law ;  and 
^  such  charge  in  court  by  declarations,  signified  by  rule  unto  the  said 
^  warden,  shall  be  a  good  cause  of  detention  of  such  prisoner  in  his 
*^  custody,  from  which  he  shall  not  be  discharged  without  a  lawful 
*^  supersedeas  or  rule  of  court :  and  if  the  said  warden  shall  do  other* 
*'  wise,  he  shall  be  responsible  to  the  court,  and  to  the  party  grieved 
<<  for  damages,  by  action  upon  the  case,  to  be  brought  against  him 
'*  for  discharging  such  prisoner/'  A  rule  of  court  was  made,  soon 
after  the  passing  of  this  statute^  limiting  the  times  within  which 
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prisoners  should  be  brought  to  the  bar  of  the  court  by  habeag  ootpiit, 
to  be  charged  with  declarations :  but  the  statute  8  &  9  W.  III.  c. 
27.  §  13.  haying  dispensed  with  the  necessity  of  bringing  them  to 
the  bar  of  the  court  for  that  purpose,  the  mode  of  charging  them  with 
a  declaration^  at  the  suit  of  a  third  person,  is  now  similar  to  that 
used  by  the  9ame  plaintiff,  at  whose  suit  they  were  originally  ar- 
rested :  And  they  may,  it  seems,  be  charged  with  a  declaration  in 
tacaiion^  as  well  as  in  term  time\     But  a  rule  was  made  in  this 
conrt'^,  as  well  as  in  the  King's  Bench,  in  consequence  of  the  statute 
5  Geo.  II.  c.  27.  that  ^'  no  copy  of  a  declaration,  delivered  at  the 
Fleet  prison,  against  any  prisoner  there,  shall  be  a  sufficient  charge 
to  hold  such  prisoner  to  bail,  or  to  detain  such  prisoner  in  custody 
for  want  of  bail,  unless  an  affidavit,  that  the  plaintiff's  cause  of 
action  amounts  to  ten  pounds  or  upwards,  (since  increased  to  ^fifteen 
poands  or  upwards,  by  tlie  statute  51  Geo.  III.  c.  124.)  be  first 
made  and  filed  in  the  proper  prothonotary's  office,  and  an  indoi*se- 
ment  made  by  the  said  prothonotary  or  bis  deputy  upon  such  copy 
of  a  declaration,  signifying  the  sum  of  money  specified  in  such  affi- 
davit ;  for  which  sum  so  indorsed,  bail  shall  be  required,  and  for  no 
more.**    On  this  rule,  it  is  necessary  that  the  original  declaration, 
indorsed  by  the  prothonotary,  should  be  delivered,  and  not  a  copy  of 
such  declaration  and  indorsement^ :  but  the  rule  is  confined  to  cases 
where  the  prisoner  is  charged  with  a  new  action ;  and  does  not  apply, 
where  he  is  proceeded  against  by  the  same  plaintiff,  for  the  cause  of 
action  expressed  in  the  process'' :    And  the  court  will  not  discharge 
a  defendant  out  of  custody,  on  the  ground  of  the  affidavit  of  the  deli- 
very of  the  declaration  not  having  been  filed  within  twenty  days  after 
the  delivery,  if  it  be  by  way  of  detainer*. 

When  a  bill  is  filed  against  a  prisoner  in  custody  of  the  marshal, 
if  a  copy  of  it  be  delivered  for  him  to  the  turnkey,  four  days  exclu- 
sive before  the  end  of  the  term,  a  rule  to  plead  given,  and  a  plea 
demanded,  the  defendant  musi  plead  as  of  that  term  ;  but  if  the  bill 
be  not  filed,  and  the  copy  delivered,  four  days  exclusive  before  the 
end  of  the  term,  the  defendant  may  imparl  until  the  next  term  :  and 


•  2  Manb.  55,  6.  *  Barnes,  75.  Pr.  Reg,  330,  Cu.  Pr.  C 

^  R.  H.  8  Geo.  IL  reg.  1.  C.  P.  P,  144.  S.  C 

f  Pr.  Ref,  C.  P,  33 J.  Barnes,  434.  S.  C.  ;  2  Bo0.  fc  Pal.  78» 
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hi  default  of  pleaditli^  in  due  time,  judgment  may  he  sig^ned*.  In 
the  Common  Plea:!,  (he  defendant  roust  plead  within  the  time  limited 
by  the  rule  ^ren  by  (be  secondary ;  and  a  demand  of  plea  is  neoes- 
sary,  where  the  defendant  is  in  custody  of  (be  marshal  of  (he  King^s 
Bencii  prison^ :  But  where  the  defendant  is  in  custody  of  the 
warden  of  the  Fleet j  a  demand  of  plea  is  unnecessary* ;  though  if  % 
prisoner  in  (he  Common  Pleas  be  prevented  from  ju8(ifying  bail,  by 
the  p1ainttif*s  desiring  further  time  to  inquire  into  their  soiBcieocy, 
he  is  from  the  time  of  his  notice  of  justification,  entitled  to  a  demand 
of  plea,  before  judgment  can  be  signed  against  bin/. 


After  the  deliyefy  of  tbe  declaration  against  a  prisoner  in  custody 
of  the  sheriflT,  &c.  or  against  a  prisoner  in  custody  of  tbe  marshalf 
the  plain(iflr,  in  (he  King's  Bench,  should  proceed  to  trial,  or  final 
judgment,  within  three  terms  next  after  such  declaration  delivered, 
if  by  the  course  of  the  court  he  can  so  proceed  \  of  which  three  terms, 
the  term  of  the  declaration  is  one*;  and  should  cause  the  defendant 
to  be  charged  in  execution,  within  two  terms  next  after  such  trial  or 
judgment ;  of  which  two  terms,  (he  term  wherein  the  trial  was  had, 
or  judgment  ob(ained,  is  also  one" ;  in  case  no  writ  of  error  be  de« 
pending,  nor  injunction  obtained  for  stay  of  proceedings:  And  if  any 
writ  of  error  be  depending,  or  injunction  obtained,  then  within  lieo 
terms  next  after  the  judgment  be  affirmed,  the  writ  of  error  mm- 
pro$sed  or  discontinued,  or  tbe  injunction  dissolved ;  including  the 
term  of  tbe  affirmance,  non  pros,  discontinuance,  or  dissolving  tbe 
injunction'. 

In  case  of  a  surrender  to  the  marshal  in  discharge  of  bail,  after 
declaration,  the  plaindfT,  in  the  King's  Bench,  should  proceed  to 
trial,  or  final  judgment,  within  three  terms  next  after  such  surrender, 
and  due  notice  thereof,  if  by  the  course  of  the  court  he  can  so  pro* 
ceed ;  of  which  three  terms,  the  term  of  the  surrender  b  one';  or  in 


•  R.  E.5  W.  &  M.  fff.  3.  (aj.  K.  B.  8  Geo.  !.  K.  R.  and  tbe  DOtos  tliercoa. 

^  1  Durnf.  le  E«ft,591.  '  lA  ihUi.  1  Will.  997.  S  WHs.  M.  ^ 

•  Imp.  C.  P.  S8I.  Bur.  1787.  4  Bur.  9060.  6  Dumf.  k  Ba/f, 
<  9  Bos.  &  Pul.  367.  776.  3  Moore,  3. 

•  R.  H.  96  Geo.  111.  K.  B.  and  see  lU  T. 
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case  of  a  surrender  in  discharge  oCbaiU  after  trial  had  or  final  judg- 
ment obtained,  be  should  cause  the  defendant  to  be  charged  in  exe- 
cotioo,  within  Iiini  terms  ,nex^  .after  such  surrender,  and  due  notice 
thereof ;  of  which  two  terms,  the  teria  of  the  surrender  is  also  one^ ; 
in  case  no  writ  of  error  he  depending,  nor  injunction  obtained  for  stay 
of  proceedings:  And  if  any  writ  of  error  be  depending,  or  injunction 
obtained,  then  withiq  twq  t(erips  next  after  the  judgment  be  alBrmed*, 
ke.  This  rule  does  not  attach  in  a  case  where  theria  are  two  de* 
fendants,  one  of  whom  sufiers  judgment  by  default,  and  the  other 
pleads  to  issue ;  the  trial  of  such  issue  being  had  within  the  third 
tenn,  though  the  costs  are  not  taxed,  nor  final  judgment  in  fact 
signed,  till  after  that  term,  but  then  entered,  according  to  the  course 
of  the  court,  as  of  that  term**.  The  final  judgment  mentioned  in  the 
above  rule,  means  final  judgment  without  a  trial,  as  upon  an  inter- 
locutory judgment,  demurrer,  or  fittl  Helrean'd:  Therefore,  if  there 
be  a  trial  against  a  prisoner,  he  is  supersedeable,  unless  charged  in 
execution  within  two  terms  afterwards*.  But  when  a  defendant  sur- 
nfoders  in  discharge  of  bail,  in  the  same  vacation  as  the  trial  was  had 
and  verdict  obtained  against  him,  the  preceding  term  is  not  reckoned 
as  one  of  the  two  ;  but  the  plaintifi*is  allowed  the  two  following  terms 
to  charge  him  in  execution''. 

In  the  Common  Pleas,  **  if  any  plaintiff,  in  like  manner,  shall  de- 
clare against  any  defendant,  in  custody  of  the  warden  of  the  Fleet 
prison,  or  of  any  sheriff  or  other  ofiicer,  by  virtue  of  any  process  of 
this  court,  and  shall  not  further  proceed  to  Judgment,  within  three 
terms  after  such  declaration  delivered,  inclusive  of  the  term  in  which 
it  is  delivered,  the  defendant  having  appeared ;  or  if  any  plaintiff, 
having  obtained  judgment  in  this  court,  in  any  action  against  any 
defendant  being  a  prisoner  as  aforesaid,  shall  not  charge  such  de- 
fendant so  remaining  a  prisoner,  in  execution  upon  the  judgment  so 
obtained,  within  two  terms  next  after  such  judgment  so  had  and  ob- 
tained, inchiding  the  term  in  which  the  said  judgment  shall  be  signed, 
then  such  defendant^  so  remaining  in  prison,  may  be  discharged  out 
of  custody  where  he  shall  be  so  detained,  by  supersedeas  to  be  allowed 


»  R.  H.  26  Oeob  III.  K.  B.  and  aw  R.  T.  «  4  East,  349.  13  Eait,  169.  (a). 

%  Geo.  1.  K.  B.  with  tbe  notes  thereon,  and         ^  6  Durof.  &  Eftst«  776.  and  aee  3  Moore, 
the  cases  referred  to  in  the  last  note.  3. 

^  13  East,  167. 
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by  one  of  the  justices  of  tbis  court,  if  cause  shall  nbt  be  shewn  by  the 
plaintiff  or  his  attorney,  why  such  plaintiff  had  not  proceeded  before 
that  time  to  judgment  and  execution  as  aforesaid,  upon  notice  to 
either  of  them  given  by  the  defendant's  attorney  or  agent,  and  oath 
made  of  such  notice  given." 

And  *^  if  any  defendant  shall  render  him  or  herself,  or  be  rendered 
to  the  Fleet  prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any 
plaintiff,  where  any  declaration  hath  been  delivered  against  such  per- 
son so  rendering  him  or  herself  or  being  rendered,  or  judgment  has 
been  had  against  him  or  her  before  such  render,  unless  the  plaintiff 
shall  proceed  to  judgment  upon  such  declaration  delivered,  within 
three  terms  after  such  render,  the  defendant  having  appeared,  and 
charged  such  defendant  in  execution  within  two  terms  after  such 
judgment  obtained,  such  defendant  may  be  discharged  out  of  custody, 
by  wfper9edea$  to  be  allowed  by  one  of  the  justices  of  tliis  court,  if 
cause  shall  not  be  shewn  to  the  contrary  as  aforesaid,  by  the  plaintiff 
or  his  attorney,  upon  notice  to  either  of  them  given  by  the  defendant's 
attorney  or  agent,  and  oath  made  of  such  notice  given^" 

Upon  these  rules,  it  is  necessary  that  the  plaintiff,  in  the  Common 
Pleas,  should  proceed  to  final  judgment,  within  three  terms  tncZift- 
give  after  declaration,  unless  be  can  shew  that  it  was  out  of  his 
power  to  proceed  so  fast*" ;  and  if  final  judgment  be  signed  in  the 
yacation  of  the  third  term,  it  will  not  be  sufficient  to  prevent  a  euper- 
«ec/ea«^  There  is  a  distinction  however  between  these  rules,  and 
those  of  the  King's  Bench,  as  to  the  time  allowed  for  proceeding 
against  prisoners.  In  the  latter  court,  it  is  required  that  the  plaintiff 
shall  proceed  to  trial  or  final  judgment,  within  three  terms  inclusive 
after  declaration,  and  shall  cause  the  defendant  to  be  charged  in 
execution,  within  two  terms  inclusive  after  such  trial  or  judgment ; 
of  which  the  term  in  or  after  which  the  trial  was  had,  is  reckoned  as 
one*^ :  but  in  the  Common  Pleas,  no  notice  is  taken  of  the  trial;  the 
rule^  being,  that  the  plaintiff  shall  proceed  to  judgment  within  three 
terms  inclusive  after  declaration,  and  charge  the  defendant  in  execu- 
tion, within  two  terms  inclusive  vSier  judgment  against  him. 


»  R.  E.  a  Geo.  I.  C.  P.  Imp.  C.  P.  692,  3.  <^  4  East,  349. 

b  Barnei,  383,  [^  R.  £,  8  Geo.  I.  C  P. 

« Id.  379, 
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Id  the  Excbeqaer,  it  is  a  rule%  Uint ''  in  all  oases,' after  a  declara- 
tMHi  delivered  at  the  F/eef,  or  any  other  gaol  or  prison,  unlesjs  the 
plaintiff  shall  proceed  to  judgipent  thereupon,  within  ihr^e  terms, 
next  after,  such  declaration  delivered^,  if  by  the  couraeof  the  court 
kc  could  S4^  prpceed,  (of.  vrhioh  three  terms  t|ie  term  whereiq  the  de- 
citratioa  was  delivered  shall  be  taken  to  be  one) ;  or  in  case  of  a  sur* 
Koder  in  disehjBO'ge  of  bail  after  (leclaration  delivered,  unless  the 
plaiottfT  shall  proceed  to  final  judgment  thereupon,  within  three  ^rm^ 
seat  .after  siich  surrender  and  due  notice  thereof,  if  by  Uie  course  oC 
the  court  ho  could  90  proceed,  (of  which  three  terms  the  tern^  where^ 
So  the  surrender  was  iipade -shall  be  taken  to  ,be  one),  the  prisoner 
iball  be  discharged  out  of.  custody,  by  writ  of  supersedeoMf,  upon 
entering  an  appearance ;  unless,  upon  notice  given  to  fhe  plaintiff's 
tttomey  or  clerk  in  court,  good  cause  shall  be  shewn  to  the  contrary  : 
And  10  all  ci^^es,  after  final  ji^dginent  obtained  agaipst  .any  prisoner 
in  the  Fleets  or  any  othejf  gaol  or  pjison,  unless  the  plaintiff  shall 
cause,  such  prisoner  to  be  charged  in  execution  upon  the  said  judg* 
ment^  within  iwo  terms  next  aftoi^  such  final  judgment  obtained,  (of 
which  two  terms  the  term  wherein  final  judgn^eot  was  obtained  shall 
bet^^eoio  be  pne),  in  case  no.  writ, of  error  shall  be  depending  oa 
soch  judg^ept ;  but  if  any  writ  of  error  shall  be.  depending  there* 
upon^  then  within  iwo  terms  next  after  the  judgment  shall  be  affirmed, 
or  the  writ  of  error  non-prossed  or  discontinued,  including  the  term 
of  the  affimiano^  non-prpf .  or  discontinuance ;  or  jn  case  of  a  sur<- 
render  in  discbarge  of  bail,  after  final  judgment  obtained,  unless  the 
plaintiff  shall  procfeed  to  cause  the  defendant  to  be  charged  in  execu- 
cation  upon  the  saidjudgm^t,  within  too  ternis  hext  after  ^uch 
surreqder  and  due  notice  thereof,  (of  which  two  terras  the  term 
wherein  the  surrender  was  made  shall  be  taken  to  be  one),  in  case  no 
writ  of  error  shall  be  depending ,  on  such  judgment ;  but  if  any  writ 
of  error  shall,  be  depending  thereupon,  .t^en  withjo  too  terms  next 
after  the  judgment  shall  be  aflirmedy  or  the  writ  of  error  ftoM  prosned 
or  discontinued,  including  the  term  of  the  affirmance,  non-pros  or 
discontinuance ;  the  prisoner  shall  be  discharged  out  of  custody  by 
eiiper«ec(ea«,  unless,  apon  notice  given  to  the  plaintiff's  attorney,  or 
clerk  in  court,  good  cause  shall  be  shewn,  in  either  of  the  said  oaees, 
to  the  contrary.'* 


•  R.  T..  as  Ic  87  Qra  It.  (  \U  m  Scat.  Man.  £x.  Append.  2iSt,  !& 

2B 


S70  OF  THE  PROCEEDINGS 

The  mode  of  proceeding  to  trial  and  6nal  judgment  aurahisf  a 
prisoner  in  all  the  courts,  is  pretty  much  the  same  as  in  commoir 
cases.  The  plea  is  osually  pleaded  in  per$on ;  but  it  may  be  pleaded 
by  attornegf  as  is  commonly  done  where  the  defendant  surrenders 
after  appearance  in  discharge  of  his  bail :  The  issue  in  that  ease  is 
delivered  to  the  attorney,  but  otherwise  to  the  defendant  or  turnkey* : 
and  formerly,  where  a  prisoner  appeared  by  attorney,  ke  was  hoond 
to  pay  Tor  the  issue,  or  judgment  might  be  signed  ;  though  it  was 
otherwise,  where  he  appeared  in  person^ :  and  notice  of  trial  to  (he 
gaoler  or  turnkey  is  deemed  sitfBcieirC*.  In  the  Common  Pleas,  fen 
days  notice  of  trial  was  formerly  reqoh*ed  to  be  given  to  a  defendant 
In  the  Fleet  prison*' ;  but  now,  the  same  notice  of  trial  is  usimlly 
given  as  in  other  cases* 

In  onler  to  charge  a  defendant  in  ettcution  in  Che  King*a  Bendi, 
the  proceedings  must  be  entered  on  record,  and  the  judgment  roll 
docketed  and  filed  :  after  which,  if  the  defendant  be  a  prisoner  in  the 
county  gaol,  a  writ  o(  capias  ad  satisfaciendum  must  be  sued  out, 
directed  Jo  the  sheriff  of  the  county  in  whose  custody  he  b,  if  the 
Tenue  be  laid  in  that  county ;  or  if  not,  a  ca.  sa,  must  be  sued  out 
into  the  county  where  the  venue  is  laid,  and  a  testatum  eo.  sa. 
directed  to  die  sheriff  of  the  county  where  be  is  a  prisoner ;  and  sept 
to  the  under-sheriff,  with  directions  to  charge  him  in  custody* :  or  if 
he  be  detained  in  the  King's  Bench  prison,  the  plaintiff's  attorney 
should  obtain  a  side-bar  rule  from  the  derk  of  the  rales,  for  the 
marshal  to  acknowledge  him  in  hn  custody' ;  and  the  marshal,  being 
served  with  a  copy  of  the  rule,  will  write  his  acknowledgment  at  the 
bottom  of  it,  which  ought  to  be  of  the  «ame  term  in  which  the  de- 
fendant is  charged  in  execution,  and  not  of  a  preceding  termv.  A 
eammiititur  piece^  should  be  then  drawn  up,  on  unstamped  parch- 
ment, in  the  form  of  a  bail-piece,  and  filed  with  the  clerk  of  the  Judg- 


» Imp.  C.  V,  678.  «  R.  H.  14  4c  1.5  Car.  II.  reg.  3.  C.  P. 
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tnentSj  in  order  that  he  may  enter  the  caiMnMUur  on  record* :  And 
it  is  usual,  bt^fore  this  is  clone,  to  enter  the  committitur  in  the  mar- 
abaPs  bookj  k  'pi  at  the  Kini;*s  Bench  office^. 

It  was  formerly  hohten,  that  the  commiitiiur  must  be  actually 
entered  on  record,  before  the  end  of  the  second  term  inclusiTe 
after  trial  or  jadgment,  otherwise  tlie  defendant  uras  supersedeable ; 
and  there  was  no  extension  of  the  time  to  the  continuance  day  after 
term ;  nor  was  an  entry  in  the  marshal'^  book,  in  time  sufficients 
But  it  was  afterwards  determined,  that  if  the  plaintiff's  attorney 
aigoed  judgment,  and  filed  the  commiUiiur  piece  with  the  clerk  of 
ttie  judgments,  within  the  second  term  after  trial  and  Terdici 
againat  a  prisoner,  that  was  a  sufficient  charging  him  in  axecutioa* 
within  two  terms,  pursuant  to  the  role  of  court ;  though  the  final, 
judgment  and  camwUiHiur  were  not  entered  of  record,  by  the  officer 
of  the  court,  till  the  continuance  day  after  the  second  term,  pro« 
Tided  the  entries  were  then  complete^.  And  a  role  of  court  b  now 
nadeF,  that  *'  the  comimititur  on  every  judgment  obtained  against  a 
prisoner  in  this  court,  shall  be  filed  with  the  clerk  of  the  dockets^ 
on  or  before  the  la«t  day  of  the  term  in  which  the  prisoner  is 
charged  in  eaecutbn:  And  the  said  clerk  shall  enter  such  com- 
miaUur  on  the  judgment  roll,  within  four  days  next  after  the 
end  of  such  term,  exclusive  of  the  last  day  of  term  ;  unless  the  last 
of  the  four  daya  be  Smnday,  and  in  that  case  within  Jive  daya 
next  after  the  end  of  such  term ;  and  in  default  thereof,  the  pri- 
soner shall  be  entitled  to  be  discharged."  But  this  rule  does  not 
extend  to  the  case  of  a  prisoner  cominitted  under  a  habea$  carpui, 
in  wUch  no  commiiiiiur  piece  was  ever  necessary^  It  is  usual 
for  the  clerk  of  the  judgments,  at  the  end  of  every  term,  to  send  io 
the  marshal  a  docket  or  list  of  the  commiiiUur$  which  have  been 
entered  in  that  term,  stating  therein  the  names  of  ail  the  plaintifis  at 
whoae  suit  the  defendant  b  charged  in  execution  ;  from  which  docket 
or  list,  an  entry  is  made  by  the  marshal.  And  where  the  clerk  of  the 
judgments  had  made  a  mistake,  in  omitting  the  name  of  one  of  seve- 


•  ApptMl.  Chap.  XIV.  )  27.  «  2  Sir.  1215. 1226.  3  Bar.  1841. 

^  ^  Bar.  1049.  and  ace  1  Salk.  ^2,  3.   9  <  1  East,  403. 
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ral  plaintifis  in  his  docket  •  transmitted  to  the  marsbal,  it  was  rectified 
by  the  court,  at  the  instance  of  the  clerk%  Where  tlie  dei*«'ndant  has 
been  once  committed,  a  second  commitment  for  the  same  cause^ 
before  the  first  is  discharged,  or' notice  given  that  it  is  abandoned,  is 
clearly  informal^  But  where  the  defendant  being  acknowledged  by 
the  marshal  to  be  in  his  custody,  at  the  suit  of  A,  it  was  moved 
that  he  might  be  charged  in  execution  also,  on  a  judgment  of  out' 
lawry  in.  another  action  at  the  suit  of  B,  the  court  ordered  the  aaatt 
in  the  first  instance^. 

If  the  defendant  be  removed,  after  decIaratioD,  to  the  Fleets  or 
found  in  the  prison  of  an  inferior  court,  the  mode  of  charging  him  io 
execution,  in  the  King^s  Bench,  is  by  writ  of  habeom  corpmiB  4Md 
satis/aciendumy  returnable  in  that  court,  on  a  day  eertain  in  term  ; 
and  the  number  of  the  Judgment  roll  must  be  indorsed  on  the  Aofteoa 
eorpwfi.  Nor  is  the  prisoner  bound  to  give  notice  of  his  removal ; 
but  the  plaintiff  roust  take  notice  of  it  at  his  peril :  Therefore  where  a 
prisoner,  who  had  been  surrendered  in  discharge  of  his  bail,  and  afters- 
wards  removed  to  the  Pleetj  without  giving  any  notice  to  the  plain- 
tiff, was  charged  in  execution  as  a  prisoner  in  the  King's  Beiicb,  the 
court  granted  a  tupersedeas ;  for  the  plaintiff  should  have  densaoded 
to  see  the  prisoner,  and  if  not  produced,  would  have  known  wbere  te 
find  him,  and  bring  him  back  by  habeoLS  corpus,  to  charge  him } 
and  it  would  be  putting  difficulties  upon  prisoners,  to  <Alige  them  to 
give  notice.  • 

In  order  to  charge  the  defendant  in  exeeotion  in  the  Comaion 
Pleas,  where  he  is  a  prisoner  in  the  county  gsol,  it  does  not  seen  to 
be  necessary  that  the  proceedings  should  be  first  entered  on  record  ; 
that  court  having  refused  to  discharge  a  prisoner  oat  of  executiott, 
where  there  was  no  judgment  against  him  docketed,  and  entered 
upon  the  rolls  of  the  oourt^  In  other  respects,  the  mode  of  chaining 
a  defendant  in  execution  in  the  oounty  gaol,  is  the  same  in  the  Com- 


»  Gag€  and  another  v.  Parmnt,  M.  36  Geo.  this  case  woald  bare  been  proper, 
in.  K.  B.  ^1  Sid.  100.  R.  M.  1654.  §  7.  IL  T.  t 

k  1  Darnf.  k  East,  5«7.  Geo.  1.  fb,J  K.  B. 

«  Jmot  ▼.  Martin,  T.  36  Geo.  III.  K.  B.  •  2  Sir.  1 153. 

bat  see  Imp.  K.  B.  677.  (a.)  where  it  is  'S  Bos.  &  Pal.  163. 

said, that  a  kabeoM  corpus  ad  sat'nfatkndiim  in 
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mon  Pleas,  as  in  <he  King's  BeQch\  Where  the  defendant  is  a 
prisoner  in  tlie  FteeU  the  proceeding  being  first  entered  on  reeord, 
and  the  jiidgroent  roll  docketed  and  filed,  a  habecu  corpus  ad  safta- 
/actenflbim  shouM  be  aued  out,  directed  to  the  warden,  and  return- 
able in  couri  on  a  day  certainK  On  this  writ,  the  number  roll  of  the 
judgment  should  be  indorsed,  by  the  attorney  who  sues  it  oui^ ;  and 
the  writ  being:  signed  by  the  prothonotaries,  allowed  by  a  judge  and 
sealed^  should  be  taken  to  the  clerk  of  the  papers  of  the  Fleet  prison, 
four  days  before  the  return';  upon  which,  the  defendant  being 
brought  into  court,  uith  the  judgment  roll,  the  court  will  commit  him 
ta  the  custody  of  the  warden^  diarged  in  eaecution  at  the  plaintiff's 
suit ;  and  the  secondary  marks  the  luxhean  corpus  and  commitment 
by  the  court,  in  the  ivargin  of  the  judgment  roll,  and  afterwards 
enters  the  award  of  the  writ  and  atmmittitar  thereon**.  If  a  defendant 
be  brought  into  court  upon  a  habeas  -  corpus  ad  satisfaciendmnf  he 
b  to  bediarged  in  execution  upon  that  judgment  only  on  which  the 
habeas  corpus  issued  ;  and  therefore  if  there  be  several  judgments 
OB  which  he  is  to  be  charged,  there  must  be  a  kabeas  carpus  ad  sa^ 
iisfaciendum  in  each  cause*. 

When  the  defendant  is  charged,  by  any  of  these  means,  the  execu- 
tion is  con>idered  as  executed :  and  therefore,  where  the  plaintiff 
afterwards  tlied,  it  was  holden  that  his  executors  were  not  bound  to 
reviTO  the  judgment  by  scire  facias ;  or  to  charge  the  defendant  in 
execution  de  novsf.  But  where  the  plaiotiflT,  having  charged  the 
defendaut  in  execution,  died,  and  the  defendants  wife  took  out  admi- 
nistralion  to  the  plaintiff,  the  court  ordered  the  defendant  to  be  dia* 
charged  out  of  custody ;  and  held  that  the  plaintiff's  attorney  had  no 
lien  on  the  judgment  for  his  costs'.  And  the  court  of  Common  Pleas 
in  a  late  case,  discharged  a  defendant  out  of  custody  in  execution^ 
after  the  plaintiff's  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration ;  on  service  of  the  rule  nisi  on  th^ 
next  of  kin\ 


»  ImfK  C.  P.  675.  aorl  see  Barncfi  389.  Ctmbnau  v. ,T.  42  Gka  III.  K.  B. 

^  R.  M.  1654.  %  10.  C.  P.  M.  43  6ra.  III.  K.  B.  S.  C.  onofd.  bat  sec 

«  Imp.  C.  P.  674.  Barnes,  238.  386.  1  Bos.  h,  Pu?.  176. 

'  M  71 1.  f  8  Ournf.  fc  East,  407.  ant»,  103. 

•  Bmrnet,  M3.  ^  «  N«»  Rep.  C.  P.  S40. 
*Kmg^.  MUMi,  H.  S8  a«o»  IIL  K.  B- 
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If  (be  declaration  be  not  delif  ered,  and  an  affidavit  Ibereof  daly 
made  and  filed,  wbere  tbe  defendunt  is  in  custody  of  tbe  ftfaerifl^  &c. 
or  if  the  plaintiff  do  not  proceed  to  trial  or  final  jud^ent,  or  catise 
the  defendant  to  be  charged  in  execuiion,  in  due  time,  tbe  defendant, 
ive'bave  seen*,  may  be  (Kscharged  out  of  custody,  by  writ  of  smper^ 
9edea%  or  otherwise,  according  to  the  course  of  tbe  court,  on  filing 
bail  by  hUlf  or  entering  a  common  appearance  by  original,  in  tbe 
King^s  Bench^ ;  or  in  the  Common  Pleas,  be  may  be  discharged  by 
writ  of  wupersedeoif  on  entering  an  appearance  with  the  proper 
offioer*;  unless,  upon  notice  given  to  tbe  plaintiff's  attorney,  good 
cause  be  shewn  to  the  contrary^  And  the  defendant  may  also  be 
discharged  out  of  custody,  when  bail  above  has  been  put  in  and  justi* 
fied  for  him,  and  allowed ;  or  when  the  action  fn  abated,  discontinued, 
or  decided  in  his  favour.  But  where  B,  being  in  custody  at  the  noit 
ofil,  in  a  joint  action  against  B  and  C,  justified  bail  in  an  actioo 
entitled  by  mistake  A  against  B  only,  and  a  mle  so  entitled  was 
aerred  on  the  marshal  of  the  King's  Bench,  who  thereupon  discharged 
B  out  of  custody,  he  not  bemg  charged  in  more  than  one  action  at 
the  suit  of  il ;  it  was  holden,  that  the  marshal  was  liable  in  an  aotioB 
for  an  escape'. 

To  discharge  a  prisoner,  for  not  declaring,  or  for  not  proceeding 
to  final  judgment  or  execution,  in  due  time,  tlie  defendant's  attorney 
or  agent  should  obtain  a  certificate!^,  or  copy  of  the  causes  wbere- 
witb  be  stands  cbargeil,  from  the  gaoler  or  keeper  of  tbe  prison  \m 
which  he  is  confined',  if  in  custody  of  a  sheriff,  &c. ;  or  if  in  custody 
of  tbe  marshal  or  warden,  from  the  clerk  of  the  papers  of  the  King's 
Bench  or  Fleet  prison  ;  and  in  the  former  case,  an  affidaM  mast  be 
made,  of  tbe  gaoler  having  signed  tbe  same* :  upon  which  a  sammons 
ahonld  be  taken  out,  and  servetl  on  tbe  plaintiff's  attorney  or  ngent^ 


•  i4ii/«,343,  4.  366,  &«.  the  King's  Bench,  that  no  bill  or 
^  R.  H.  86  Geo.  111.  K.  B.  and  see  It.  R.  tion  was  filefl  in  his  oflice  against  Ibe  de- 

5  W.  It  M.  fig.  3.  §  6.  R.  T.  8  Geu.  L  K.  B.  fendant  K.  T.  <2  Geo.  I.  §  I.  ^^.  y  K.   B.  I 

Say.  Rafi.  111.  Sir.  474.      But  this  eertilieatc  i*  Mm  4r»- 

•  R.  E.  ^  W.  lb  M.  r<rg.  3.  i  6.  R.  S.  S  pcnseil  with,  esccept  in  caset  where  a  dcda- 
Geo.  I.  C.  P.  me,  343,  4.  367,  8*  rattim  ha«  iM-en  delivered,  biie  no  bill  filcsd. 

4  3  BaM,89S.  '  R.  T.  8  Geo.  I.  \  1.  (k,)  K.  B.  ilppcudL 

•  It  waa  formerly  oaccasary  t«  get  a  cer-  Chap.  XIV.  §  89. 

tIBeate  from  tte  clerk  of  tbe  declaralImM  in         «  Api>end.  Cbap.  XIV.  )  3a 
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la  Btteod  a  ja<tl^f  and  shew  caase  why  a  writ  of  niper$edecu  nhould 
Bot  KMue  tfi  discharice  ibe  tlefendant,  if  in  custody  of  a  9h9rijf^  &c. 
or  warden  of  the  Fleet ;  or  if  in  custody  of  the  nuxnkal^  why  be 
should  not  be  dischariced  out  of  such  eustody%  on  filing  coniiDon  bail 
by  bM^  or  entering  a  comnion  appearance  by  q\ 


At  the  time  appointed  by  the  summons,  the  plaintiff^s  attorney  or 
agent  either  attends  and  consents  to  an  order,  shews  cause  against  it, 
or  does  not  attend.  In  the  latter  case,  an  afidavii  being  made  of 
the  service  and  attendance^  the  judge  will  make  an  order  for  the  de- 
fendant's dischafge  on  the^rst  summons,  if  the  application  be  for  not 
declaring,  in  the  King*s  Bench  ;  but  in  the  Common  Pleas,  the  order 
on  the  first  summons,  if  not  consented  to^  is  only  an  order  tiin, 
unless  cause  be  shewn  wiiliin  ^ix  days^ ;  and  in  either  court,  if  it  be 
for  nut  proceeding  to  jud^ieni  or  execution  in  due  time,  there  must 
be  ^Aree  summonses,  before  the  judge  will  make  an  order  for  non- 
attendance  ;  and  in  a  .country  cause,  the  order  on  an  attendance  is  not 
absolute  in  the  first  instance,  but  only  an  order  niHt  unless  cause  be 
shewn  within  a  limited  time^  to  give  the  agent  an  opportimity  of 
wriiing  to  his  client  for  lostructiooa. 

When  an  order  is  made  for  the  defendanOs  discharge,  common 
bail  should  be  fiL^d  with  the  clerk  of  the  common  bails  by  biU^f  or  a 
common  appeai'ance  entered  with  the  filacer  by  original :  and  if  the 
defendant  be  in  custody  of  the  marnAcil,  a  certificate  from  the  clerk  of 
the  bails  or  filacer,  of  the  bail  being  filed,  or  an  appearance  enteredy 
will  he  a  sufficient  ground  for  discharging  him,  without  a  Mupersedea^m 
But  if  the  defendant  be  in  custody  of  a  ^kerif^  &c.  or  of  the  warden 
of  the  Fleet,  a  writ  of  Mnpergedeat  is  necessary';  for  issuing  which, 
m  the  King's  Bench  by  bUL,  the  baiUpiece,  signed  by  one  of  the 
judges,  is  a  warrant  to  Uie  officer,  with  whom  it  is  to  be  left ;  and  he 
delivers  it  over  to  the  clerk  of  the  common  bails  to  be  filed'.  By 
wiginalf  the  writ  of  snpersedeoB  is  made  out  by  the  filacer** :  And, 
in  the  Common  Pleas,  it  is  signed  by  the  prothonotaries*. 


•  lU  E.  16  ar.  II.  rtg.  1.  K.  B.  and  lae  <  R.  T.  S  Geo.  I.  f  9.  fkj.  K.  B. 

3  Maule  &  Sel.  144, 5.  '  Append.  Chap.  XIV.  f  32,  &c.  Ante, 

^  It  E.  16  Cir,  U.  ttg.  1.  K.  B.  Append.  343,  4. 367,  8. 

Chap.  XV11.  §  9,  10.  f  R.  T.  2  Geci.  T.  §  2.  (bj.  K.  B. 

«  Imp.  C.  R.  682.  *  Trye,  in  ptrf, 

*  ft.  T.  9  W.  in.  K.  B.  » Imp.  C.  P.  682. 686. 
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A  fraud  bavin|;  been  attem{)ted  to  be  practisedi  io  obtainiiif(  the 
discharge  of  a  prisooor  from  tbe  custody  of  tbe  warden,  by  akering 
the  sum  for  wbicb  bail  was  allowed,  in  the  order  for  the  writ  of 
kuperaedecu^y  a  ^neral  rule  was  made  in  tbe  Commoa  Pleas»  that  ^^  in 
every  rule,  and  also  io  every  judge's  order,  for  the  allowattoe  of  bail, 
which  contains  also  an  order  for  a  supersedeas  to  discharge  the  de- 
fendant out  of  costody,  there  be  inserted  in  the  body  of  such  rule  or 
order,  in  words  at  length,  the  sum  for  which  siich  bail  was  allowed; 
and  that  the  satfie  sum  be  also  written  in  figures,  in  the  margin 
thereof:  And  that  there  be  inserted  in  the  body  of  every  such  super- 
s&decusy  in  words  at  length,  the  sum  for  which  such  bail  was  allowed; 
and  that  the  prothonotary  or  his  clerk,  who  sign^  the  supersedeas^ 
shall  indorse  the  same  sum  in  figures  on  the  said  writ ;  which  indorse*- 
ment  shall  be  attested  by  the  initials  of  such  (>rolh6notary  or  clerk : 
And  that  the  said  sum  so  directed  to  be  inserted  in  tbe  body  of  such 
rule  or  order,  and  in  the  body  of  the  said  writ,  and  the  said  sum 
also  directed  to  be  written  in  figures  in  the  margin  of  tbe  rule  or 
order,  and  to  be  indorsed  on  the  writ  of  supersedeas^  sbidi  in  no  case 
be  written  on  an  erasure :  And  every  such  rule  and  order  shall  be 
retained  and  filed  in  the  prothonotaries  office^/^ 

Ila'^ihg  ^ti^  shewn  in  what  manner  the  defendant  ia  to  be  dis- 
charged, it  will  be  proper  to  consider  what  causes  will  be  sufficient  to 
prevent  his-  disctiarge,  for  ndt  declaring,  proceeding  to  trial  or  final 
judgment,  or  charging  hiih  iii  execution.  We  have  already  6een% 
that  where  ia'  prisonier^  is  supersedeable,  for  want  of  filing  a  bill  against 
him  in  due  time,  he  waives  the  irregularity  by  afterwards  pleading. 
•  Where  there  are  two  defendants,  and  one  of  them  is  arrested  and  de- 
tained in  prison,  but  the  other  absconds,  so  that  the  plaintiflTis  ^obliged 
to  proceed  to  outlawry  against  him,  this  seems  to  be  a  good  Cause  for 
not  declaring  against  the  defendant  who  is  in  prison,  until  tbe  other 
defendant  be  outlawed'*.  Bat  it  is  said,  that  in  such  case  the  plai 
must  move  for  time  to  declare  against  the  defendant  in  custody^. 


After  declaration,  if  the  venue  be  laid  in  a  county  where  the 
are  hoMen  but  once  a  year,  it  may  be  impossible,  by  tbe  course  of  the 


•7  Taunt.  437.  1  Moore,  144.  S.  C.  '  Barnev,  401.  2  Blac  Rep.  739.  bot 

^  R.  £.  57  Geo.  III.  C.  P«  1  Moore,  ^6.  Pr.  Reg.  327.  temb.  contra* 

mod  see  7  Taunt  551.  «  Per  Cur.  E.  12  Geo.  III.  K.  B.  2  Crompi 

•  Ante,  362.  9.  2  New  Rep.  C.  P.  404. 
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coart,  for  the  plaintiff  to  try  his  cmxne  in-  ikre&  terms ;  this  therefore, 
ftbeii  it  happens,  is  allowed  to  be  ia  good  oause-  fbr  not  proceeding  to 
triaK  So  where  the  writ,  in  a  country  cause,  was  returnable  in 
Michaelmas  term,  aad  the  pl.iiu(iflr declared  in  Hilary ^  and  (he  de«--* 
fendant  imparled  till  Easter  term,  by  which  means  the  plaintiff  was 
disabled  from  proceeding  to  trial  till  the  next  summer  assizes,  a  judge 
refused  to  grant  a  wupersedeaif^.  And  in  like  roamier,  where  the 
court  Uki^  time  to  give  judgment  on  demurrer^  &o»  they  will  not 
sniffer  the  plaintiff  to  be  |>rejudiced,  but  will  allow- this  tp  be  a  good 
cause  for  not  proceeding  to  final  judgment^. 

After  trial  or  final  judgment,. a  writ  of  error  or  injunction  are, 
whilst  they  continue  in  force,  good  causes  for  not  charging  the  de- 
fendant in  execution^.  And  where  the  plainMOb>  being  assignees  of  a 
bankrupt,  were  prevented  from  charging  the  defendant  in  executiony 
by  his-  pleading  a  bad  plea  to  a  ectre  /ac»o#,  the  court  c^  Comipon 
Pleas  would  not  grant  a  Kwper$edea9*i  And  in  tbat  court,  U  seems 
that  a  prisoner  in  custody  on  mesne  process  may  be  charged  in  ex- 
ecution, after  judgment  against  him>  notwithstanding  the  allowance 
ef  a  writ  of  error'.  A  regular  treaty  of  fiocommodation,  or  agree- 
ment for  a  compromise,  is,  in  any  stage  of  the  action,  a  good  cause 
for  not  declaring,  &c.*.  But  no  treaty  or.  agreement  is  sufficient  to 
prevent  ti  iupergedeoMi  uules*  ii  be  ia  writing,  signed  by  the  <)efeadaot 
or  his  attorney,  or  some  |)ers6n.  duly  autbfurixed  by, the  defendant; 
and  it  be  expressed  Uierein,  that  prooeediogs^  are  stayed  at  the 
defendant's  i^uest^.. 


/i 


If  the  defendant  be  superseded  or  supersedealile,  for:  want  pf  f1^' 
deedings  befi^re  judgment,  the  plaintiff  n^y  qev^heless  take  or 
charge  him  in  execution,  at  aay  time  a/ler  judgment! :  •  But  he 
cannot  do  so,  if  the  defendant  be  supersede^  or  auperaedeaUe,  fof^ 


*  Barnes,  380.  455.  S,  C I  East,  78.  in  notis. 

^Crippa  and  Wigpn^T.  S8  Geo.  III.  K.  B.  ^  R.  H.  Q6  Geo.  IH.  K.  B.  R.  H.  35  Geo. 

*  Baniei,  383.  IIL  C.  P.  R.  J.  ^6  k,  2^  Geo.  ti.  §  1 1.  m 
'R.  H.  26  Geo.  III.  K.  B.  Sca^  Man.  Ex.  Append.  'il6. 

*  2  WiU-  3TS.  *  R.  T,  2  Geo,  I.  §  I.  (c).  K.  B.  i  Durof. 
M  Bos.  &  Pal.  292.  and  see  Barnes,  376.  &  East,  591.  (a).  7  East,  332.  Barnes,  376. 

Sedqtuert-  and  see  2  Wils.  380.  Cas.  Pr.  C.  P.  136.  S.  C.  Dmia  and  Brown, 

f  4  Bur.  2063.  2  Blac.  Rep.  918.  3  Wils.  in  the  Exchequer,  M.  27  Geo.  lU.  S.  P. 
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want  of  beings  charged  in  execution*;  bia  only  remedy  in  that  case 
being  by  action  of  debt  upon  the  jadgoient,  wherein  the  defendant 
cannot  be  bulden  to  special  bail^ :  And  it  is  a  role  in  the  CommoD 
PleaSy  that  *^  if  prisoners  discharged  by  smperMedeaSj  for  want  of 
prosecution,  be  afterwards  arrested  or  detained  in  custody,  by  action 
of  debt  upon  the  judgment  obtained  in  the  former  cause,  a  common 
appearance  shrill  be  accepted'.**  The  9upet$edecu  boweyer,  in  the 
first  action,  cannot  be  pleaded  in  bar  of  the  seeond"* :  And  after 
judgment  obtained  in  the  second  action,  the  defendant  is  again  liidiln 
to  be  talien  in  execution*. 


By  the  common  law,  a  prisoner  in  exeoutton  was  to  be  kept  tn 
9alvd  et  arctd  cuntodii^  till  he  satisfied  the  plaintiff.  But  in  order  to 
prevent  any  unnecessary  hardship  or  oppression,  rules  of  court  were 
made,  in  the  beginning  of  the  last  reign,  for  the  better  government  of 
the  King*s  Bench  and  Fleet  prisons^  and  the  preservation  of  good 
order  therein ;  which  have  been  since  extended  and  explained  by 
subsequent  rules' :  and  tables  of  fees  were  settled  and  establiAhed^ 
to  be  taken  by  the  marshal  or  warden,  for  any  prisoner's  commitment^ 
or  coming  into  gaol,  or  chamber  rent  there,  or  discharge  from  thenoe, 
in  any  civil  action^.  By  the  statute  55  Geo.  III.  c  50.  all  fees  and 
gratuities  paid  or  payable  by  any  prisoner,  on  the  entrance  com- 
mitment or  discharge  to  or  from  prison,  shall  absolutely  oeasey  nnd 
the  same  are  thereby  abolbhed  and  determined ;  with  an  exception 
of  tlie  Kini(*s  Bench  prison.  Fleet,  Marshalsea,  and  Palace  courts^ : 
And,  by  the  statute  56  Geo.  III.  c.  116.  §  8.  '*  the  said  recited  act, 
and  the  provisions  therein  contained,  shall  extend  to  all  prisoners,  an 
well  civil  as  criminal,  whether  confined  for  debt  or  crime,  in  any  of 
the  prisons  in  Engkmdy  except  as  to  the  said  prisons  in  the  said  act 


•  R.  T.  S  6«o.  I.  f  1.  fe)  K.  B.  Barnei,  'R.  M.  3  Geo.  II.  K.  B.  R.  H.  3  Geo.  II. 
376.  Cas.  Pr.  a  P.  \36.  S.  C.  7  Baft,  330.  C.  P.  Ante,  45.  (c).  46.  (e). 

^  Cowp.  12.  r  R.  T.  58  Oea  III.  K.  B.  I  Ban.  fc  Aid. 

«  R.  H.  8  Geo.  II.  C  P.  and  M  Cai.  Pr.  798.  R.  H.  59  Geo.  III.  K.  B.  9  Barn.  «c 

C  P.  34.  Barnes,  376.  390.   I  Boa.  k  Put.  AM.  403. 

361.  oii/e,  199.  but  we  1  DumC  fc  Ea»t,  *  •*«•  ^9-  3  Geo.  II.  C.  P.  Ifce.   17.  4 

592.  Gea  If.  K.  B. 

*  I  Durnf.  &  Ea#t,  373.  '  $  14. 
«  Cowp.  72.  2  Blac.  Rep.  982. 
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excepted/*  There  is  also  a  clause  in  (be  Lord*8  act%  for  the  further 
protedion  of  prisoners  against  the  oppression  of  inferior  oflBoers,  and 
the  enaction  of  gaolers  to  whose  custody  they  may  be  eoromitted. 

For  llie  Bubsuience  of  prisoners  confined  in  county  gaols,  and  in  the 
King*s  Bench,  Fleet,  and  Marshalsea  prisons,  certain  allowances  are 
made  out  of  the  county  rates,  by  the  statutes  14  Elic.  c.  5.  §  S7. 
43  Blix.  c.  2.  §  14,  15.  and  53  Geo.  III.  o.  US.  By  the  59  Geo.  ill. 
e.  100.  justices  of  the  peace  are  enabled  to  order  parochial  relief  to 
prisoners  confined  under  mesne  process  for  debt,  in  such  gaols  as 
are  not  county  gaols ;  and  by  the  53  Geo.  111.  c.  21.  the  com- 
missioners  of  the  customs  and  excise  are  authorized  to  make  allow* 
•noe,  for  the  necessary  subsistence  for  poor  persons  confined  under 
Exchequer  process,  &c.  The  rigour  of  iroprisonment  is  also  ood« 
tiderably  abated,  by  a  prisoner's  being  allowed,  on  giving  security  to 
the  marshal  or  warden,  the  benefit  of  the  ruie^  of  the  King's  Bench 
or  Fleet  prison,  or  of  living  witliin  certain  liouts**  out  of  its  walls. 
This  benefit  is  extended  to  prisoners  in  execution,  as  well  as  to  those 
who  are  confined  on  mesne  process ;  and  it  may  be  had  by  one  in 
custody  on  an  eaecowmnmicaio  capiendo^ :  but  it  is  never  granted 
to  a  prisoner  in  execution  on  a  crimimcU  account^,  or  for  a  con- 
tempt*. 


A  prisoner  likewise,  whether  he  be  detained  in  custody  on  mesne 
process  or  in  execution,  may,  on  petition  to  the  court',  have  day 
rules  allowed  him,  or  the  liberty  of  going  out  of  the  prison  or  its 
rules,  for  transacting  his  business  in  term  time.  The  petition  for  this 
purpose  must  be  signed  by  the  prisoner,  before  he  goes  at  large* : 
and  when  the  day  rule  is  made  in  the  King's  Bench,  it  covers,  by  re* ' 


•  34  Geo.  II.  e.  38.  {  la.  Anie^  253, 4. 

^  Pur  the  liOiits  of  the  rkiet  of  thi:  King't 
Beneh  pritton,  tee  R.  E.  30  Gea  III.  K.  B. 
3  Dumf.  h  East,  58.  R.  R.  35  Geo.  III. 
K.  B.  6  DfiTor.  k  East,  905.  ft  T.  SO  Geo. 
ill.  K.  B.6  DurnC  &  East,  778. 

«  1  Str.  413.  And  for  th<*  nature  of  this 
writ,  see  7  Dumf.  lb  East,  153.  See  also  the 
statate  53  Geo.  111.  e.  137.  by  which  ex- 
eocDOiufiication  is  discmitinued,  rmcrpt  in 
certmin  cases  j  and  a  writ  ik  conimnace  ea- 


is*f  iven.  instead  of  the  writ  it  aseom- 
mnitkaio  npiemh,  for  iiii>n.appflaraiiee  iu,  or 
disobeying  the  orders  of,  aUy  We^iasticai 
conrt,  or  for  a  6dliteilipt  ^ottlbiilecl  fn  the 
face  of  such  court. 

*lStr.  196.' 2  Str.  845. 

•«  Str.  817. 

'  For  the  form  of  the  peiHhn  for  a  day  rule 
in  K.  i).  see  Append.  Chap.  XIV.  §  47.  and 
furthffday  rule  thereon,  id,  }  48. 

f  1  Str.  503. 
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lation  back%  the  liberation  cf  %  prisoner  \%liahAd  fiignei)  the  petitioB, 
but  had  cfone  out  of  prison  before  the  sittint?  of  (be  court  on  the  aame 
day ;  though  the  marshal  was  sued  for  the  escape  before  the  sitting 
of  the  court*.  But  every  prisoner  having  a  day  rule,  must  return 
within  the  walls  or  rules  of  the  prison,  at.or  before  nine  o'clodi  in  the 
evening  of  the  day  for.whidi  aueh  rule' shall  be  gftnted^  It  was 
formerly  a  ru(e,  .that  ^<  no  prisoner  in  the  King^s  Bench  prison%  or 
wfihin  the  rules  thereof,:  should'bavev  or  be  entitled  to  have,  day  rules 
above  ikree  days  in  each  term  ;*'  aH<t  another  rule  was  made^,  by 
which  it  was  ordered,  that  ^^.  notwithstanding  the  above  role,  if  any 
peibon  in  the. KingV  Besdl  prison  should  thereafter  state,  by  affida- 
vit, any  special  cause,  to  the  satisfaction  of  lbis-€Qurt,  for  having  an 
additioaal  day  rule  or  day  rules,  beyond  those  allowed  by  the  afore- 
s^id  rulei  such  ackUtional  ruk  or  rules  shduld  be  granted  aoooidiogly, 
ibr  any  day  ^r  diiys  ensuing. such  a|^ltcation.''  But  by  a  subsequent 
rule%  I  lie  tWQ.'forpiar  ones  were  repealed  :  So  that  the  prabtioe  is  now 
the  sume,  as  it.  waabefona  the  three  last  rules  were  made  upon*  the 

SUbJQCt^  .  '  .  .  , 

* 

Besides  these  iodulgencea,  aets  hat^  been  occasionally  passed  fov 
the  relief  of.  insolvent  debtora^.:  And  towards  the  end  of  the  last 


•  9  Ba«t,  151.  and  lee  8  Mod.  80.  S.  C.  8  But,  433.  2  Campb.  443.  1  Price, 
^R.  E.  30  Oc«.  III.  K.  B.  3  Dunif.  ft  316.:  Ai  te  (be  jurisiiisUoii  «rtbejii«lioes 

£Mt«  58^  at  an  aiUoarMd, aefaloo,  aee  6  DarnlL  Ji  Beat, 

<  /r/.  ibid,  76.  8  DttinC  &  Bast,  4tf4«:  and  of  remaad* 

*  R.  M.  37  Ceo.  III.  K.  B.  7  Duruf.  k  ing  the  iotolfept,  for  obtaining  money  or 
East,  82.  goods  under  false  pretences,  6  Dumf.  8c 
•  «  R  fl.  45  Gro.  HI.  K.  B.  6  Bast,  1  '  lEast,  76.  8  East,  180. ;'  respecting  the  pro- 
.  ^.  2/SlniUi  R^040.  eod  aeeti.  5.  ST.=    .        '  pertjr  vhich  |Mea  uader  the  ■eta,  3  Boa. 


f  Sm  th«-  34  Geo.  111.  c.  69.  37  Geo.  III.  &  Pul.  321. ;  of  the  assigmueDt  of  it  by  tbe 

c.  119.  41  Geo.  III.  c.  70.  44  Geo.  III.  c.  clerk  of  the  peace,  2  Bast,  257.;  aiid  tbe 

108   45  Geo.  III.  c,  p.  46  Geo.  HI.  c.  108.  evidence  in  support  of  an  ^ectment  by  the 

49  G<^i  111.  c.  113.  51  Geo,  ill.  c.  125.  52  assignee,  5  Manle  Ac  Sel.  72. ;  and  as  to  tbe 

Geo.  III.  c.  165.  53  Geo.  III.  c.  6.  ^nd  54  liability  of  future  effects,  6  Dumf.  k,  Bast, 

Gea  III.  c»  28.    And  for  the  cases  in  which  366.  8  East,  55.   See  also  4  TauoU  460. 

insoftcnt  dtbtori  are  entitled  to  the  benefit  where  the  grantor  of  an  annuity,  who  had 

of  thfKe  acts,  see  8  Durnf.  &  East,  49»  2  been  discharged  out  of  custody  under  tbe 

East,  148.  3   Bos.  k  Pul.  394.    4  Taunt  insolvent  act,  51  Geo.  III.  c   125.  was  held 

460  854.  i  and  for  those  in  which  ihcy  are  to  be  discharged,  both  aa  to  his  person  mnd 

i}nt  so  entitled,  6  Ournf.  &  Ba&t,  28.  399.  property,  from  all  futons  pay^ienta  of  the 

7  Dumf.  it  Bast,  305.  1  Bos.  &  Pul.  477«  annuity;  hot  that  the  aet  wasnodiscbarae 

6  East,  347.  7  East,  91.  3  Smith  R.  115.  of  bis  sureties,  or  of  specific  tecaritici*  And 


reigOy  80106  periD^Mnt  provUi«ii9  were  made  for  iheic  relief  «i|ainit 
imptisonipeott .  by  the  utaiute  83  Geo.  IL  c,  38,  §  13.  which  (origin 
oatiog  10  the  Ueuse  of  Lords,)  is  caUed  Ihe  Lord$*  aot.  By  tbie 
statute^  *^  if  any^peraon  aball  b^  charged  io  exfegiiUoAt  for  any  aum  4if 
*'  mon^Hot  ie««ecUng  lOOi.**  (siooe  extended  to  800i  by  (he 2d  Qeo4 
HI.  o.  44<.and.ta  SPOl^  by  the  33  4»0q.  IIL  e.  9.  which  ia  made  per- 
petual by  the  30.<7eo.  Ill*  a  50.)  *-  And  shall  be  minded  to  deBveir 
'*  op  (O'biacredilora,  all  hia  ealaie  and  efiectOy  in  aaliafaction  of  hia 
"  debta^  he  may^  in  order  ta  entitle  himaelf  to  the  benefit  of  the  aboT« 
''  acts,  before  tba  etid  of  the  first  terra  neait  after  he  shall  be  charged 
'^  in  execution^  exhibit  ^  a  petition  to  aoyoonrtof  law,  from  whence 
'^  the  proeeai  iasued,  |apon  wlric|i  he '  was  taken  and  ehargeid  in  exedu** 
^'  tion  ;  or. to  the  eQurtj  into  whicb  he  6ball  be  removeil  by  habeas 
^'eorpuBf  or:  ohaif^  in  Quatody ;  certifying  the  cause  of  his  im-^ 
<<  pri»oDnienf,  and  setting  forth  a  just. and  true  account  of  all  the  real 
**  and  per^Qdal  estate,  whicli  he,  or  any  peraona  in  trust  for  him,  was 
"  or  were  fotitled  tia^  at  the  tiipe  of  his  so  petitioning,  and  also 
*<at  the  tiipe  of:  his,; first  imprisonment,  ,end  of  all  incumbrancef 
*^  and  chargea  (if  any)  affecting  the  samve, ,  and  likewise  a  just  and 
"  true  account  of  all  .securities,  deeds^  evidences,,  writings,  2tc.  coa« 
^cerwing  the  same,  aad.the  names  aud  places  of  abpde  of  thewitr 
^  nessesi  d^Oi ;  upoa*  ^bich  he  shall  be.  entitled  to  bis  discharge,  on 
<<  complying  with  the  requisites  of  the  i|ot.'*  And  by  the  statute  A9 
**  Geo.  III.  o.  d.  all  per^fias  who  are  or  shaU  be  in  custody  for  con^ 
'^  tempt  of  9»y  eourt  jof  equiijf^  by  npt  pfiying  any  sum  or  sums  of 
<<  money  or  cost^  ordeied  to  be  paid  hf  b^  dec^pe  or  order  of  an j 
^  each  cpurt,  shall  be.  entitled  tnth^  bei^^t  of  the  said  several  actf 
**  of  parliament,  apd.«hall  be  aulgcct  to  a1|  i(h#  w4  terms  and  Qondir 
**  tions,  «s  are  therein  expr eased  and  dedar^  mftk  r^pect  U}  pcir 
'<  aqnc^  lor  debt. qalyV 


The  humane  proyisions  of  the  Lords'  act  were  rendered  as  bene* 
ficial  as  possible,  by  the  liberality  of  Ihe  judges,  who  construed  it  to 
extend  to  prisoners  in  custody  upon  an  aUachmemij  for  the  aoa-per- 


Binies,  tit  Fritomn,  9  Btse.  Rep.  992.  f  6.  by  whieh  persons  impriional  ander  aifjr 

llS8.  1307.   1309.  for  determiDations   on  writof  copMi,  on  extents  in  aid,  mty  apply 

IbrtDer  ilalntes,  in  the  Common  Pleas.  to  the  court  oP  Bxcheqner  fcAr  tfteir  dis« 

*Set  also  the  ■tatata  57  Geo.  III.  e.  117.  charge.  3  Price,  95.  •  '  '      ^ 
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firnnaiice  of  an  twanl%  or  non-payment  of  cotts^,  &c. ;  which  ccm- 
struction  lias  been  recognized  by  the  statute  83  Geo.  III.  c.  6.  §  4« 
whereby,  after  reciting^  that  persons  are  often  committed  on  attach- 
ments, for  not  paying  money  awarded,  under  submissions  to  arbitral 
tion  by  or  made  rules  of  court,  and  likewise  for  not  payniff  costs 
duly  and  regularly  taxed  and  allowed,  after  proper  ddnands  mwle 
for  that  purpose,  and  also  upon  writs  of  ej^^omintifitoato  copteiulo^ 
or  other  process  for  or  grounded  on  the  non-payment  of  costs  or  tf!K- 
pences,  in  causes  or  proceedings  in  ecolesiasticai  courts ;  it  is  declared 
and  enacted,  that  **  ail  su«h  persons  are  and  shall  be  entitled  to  the 
'< 'benefit  of  this  act,  and  sniiject  to  the  same  terms  and  eonditioM  at 
*<  are  therrin  expressed  and  declared,  with  respect  to  priaooers  for 
*'  debt  onlyV*  And  a  defendant  in  custody  upon  an  attacbmcnt»  who 
had  been  conTicf^  on  an  indictment  for  an  assault,  and  upon  rafcr- 
ence  to  the  king^s  coroner  and  attorney,  was  awarded  to  pay  so  much 
for  co$Uj  and  so  much  for  campensaiian  to  the  prosecutrix,  was  held 
to  be  entitled  to  be  discharged  as  an  insol^rent  debtor,  under  the 
Lords*  act,  without  the  aid  of  the  statute  SS  Geo.  III.  o.  5^.  It  has 
also  been  determined,  that  the  Lords*  act  extends  to  prisoners  charged 
in  execution,  on  process  issuing  out  of  tii/erior,  as  well  as  $wperior 
courts.  And  it  is  no  objection  to  a  prisoner's  being  dbohafgcd 
under  it,  that  his  creditor  is  dead';  or  that  the  defendant  has  agreed 
not  to  take  the  benefit  of  the  adt*.  And  where  the  defendant^  in  the 
Common  Pleas,  is  charged  in  execution  with  the  penalty  of  a  bond, 
it  may  be  reduced  to  the  principal  and  interest,  in  order  to  entitle 
him  to  such  benefit''.  But  the  defendant  in  a  fm  iam  action  is  not 
entitled  to  tl^e  benefit  of  the  Lords*  aci^ ;  nor  a  defendant  in  custody 
under  a  writ  de  excommwmcato  capiendo,  for  contumacy  in  not 
paying  a  sum  for  alimony,  and  also  for  costs  in  the  eodesiaatical 
courts  And  a  prisoner  who  is  taken  in  execution  for  mote  than 
3001.  and  afterwards  reduces  his  debt  below  that  sum,  is  not  eatMM 


•  1  I>ttrof.  ae  Eatt,  966.  I  Moote,  494.  *  13  EmI,  ISO. 

^  Cowp.   136.  1  Dttrof.  flc  Bait»  S66.  4  •7  E«it»  S4.  3  Smith  K.  103.  S.  C 

Darnf.  k.  £a»t»  317.  809.  7  Diinif.  k,  iUit»  i  Barnes,  370.  1  Bm.  k.  PaU  336. 

156.  1  But.  I(  PuL  336.  J3  Ba«t»  190.  I  l3SaiiUiR.51. 

Mwir«,494.  S  Bare.  4&  Aid.  59.  but  ate  10  ^S  Bla&  Rep.  76a  bat  tea  BafMti  36X 

£Btt,40S.  369.371. 

•  And  tee  Uie  lUtatea  59  Gee.  111.  c«  18.  *  3Bnr.  139S.  1  Blae^  Rep*dW.  S»C. 
53  deew  UL  c  109.  (47.  ^  U  Mm^  S31. 


AGAINST  PRtSONBltSy  8c€.  383 

(o  be  discharged  aoder  it,  in  the  next  term  mfter  he  has  so  reduced 
his  debt,  uuless  it  be  also  the  next  term  after  he  was  taliea  in  execa* 
tion*. 

It  was  also  provided,  by  the  statute  32  Oeo.  II.  c.  38.  §  24.  that 
**  DO  person  who  should  have  talcen  the  benefit  of  any  act  for  the  relief 
of  insolvent  debtors,  should  have  orrecdveany  benefit  or  advantage 
under  this  act,  or  be  deemed  to  be  within  tt^e  meaning  thereof,  so  as 
to  i(ain  any  discharge,  unless  compelled  by  any  creditor  to  discover 
and  deliver  up  his  or  her  estate  or  eflects  :**  whieh  cbuse  was  heM 
to  apply  only  to  persons  having  taken  the  benefit  of  general  insolvent 
acts,  and  not  to  persons  previously  discharged  under  the  Lords* 
act^  And  now,  by  a  late  act  of  parliament%  this  clause  is  altogether 
repealed. 

The  act  requires,  that  the  petition  should  be  exhibited  before  the 
end  of  the^rsl  term  next  after  the  prisoner  is  charged  in  execution*'. 
But  if  a  defendant  be  taken  in  vacation^  on  a  writ  returnable  the 
following  term,  the  petition  may  be  exhibited  befi>re  the  end  of  the 
next  term  after  the  return  of  the  writ* :  And  where  a  defendant  taken 
on  a  capia$  ad  $ati$faciendum  escaped,  and  was  retaken  and  com- 
mitted to  the  custody  of  the  marshal  in  a  subsequent  term,  the  court 
held,  that  he  might  apply  to  be  discharged,  under  the  Lords*  act,  in 
the  term  following'.  By  the  statute  38  Oeo.  III.  e.  5.  §  5.  ^*  where 
'<  any  debtor  shall  have  neglected  to  take  the  benefit  of  the  aots^ 
*'  within  the  time  limited,  and  shall  make  it  appear  to  the  court  out 
**  of  which  the  execution  issued,  that  such  neglect  arose  firom  igno- 
^  ranee  or  mistake,  sudi  debtor  shall  then  be  entitled  to  take  the 
^<  benefit  of  the  acts,  as  if  be  had  taken  the  same  within  the  time  so 
^  Mmited  as  aforesaid.**  Upon  which  statute  it  has  been  holdfen,  that 
a  prisoner  is  entitled  to  the  benefit  of  the  acts,  who  has  been  prevented 
from  applying  for  it  in  due  time,  by  the  misconduct  of  his  agent^^; 
or  by  his  ignorance  of  the  creditor's  place  of  abode,  till  recently  before 
his  application^.  But  where  an  insolvent  debtor,  who  had  neglected 
to  apply  for  his  discharge  under  the  Lords*  act,  in  the  next  term  after 


•  1  Bof.  It  Pal.  493.  •  6  Taant.  493.  9  Marsh.  90(k  S.  C. 

^SSoiith  R.  94,5.  'A  Dumf.  k  BftH,  967. 

«d9Q«i.Ul.e.34.  §9.  ff/rf.931. 

971.  ^  13  Etft,  190. 
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he  was  discbarged  in  execution,  afterwards  applied,  bot  was  pre* 
vented  by  poverty  from  proceeding  until  a  aubsequeni  term,  the 
court  held,  that  he  was  not  entitled  to  bis  discharge ;  for  the  33  Geo. 
III.  c.  5.  §  5.  only  excuses  delays  occasioned  by  ignoranoe  or  mis- 
take*. 


When  a  prisoner  intends  to  take  the  benefit  of  tbe  Lords*  set,  lie 
must  give  to  or  leave  for  every  creditor  at  whose  suit  be  is  in  exs- 
eutioii>.  or.  bis  exeoutors  or  administrators,  at  bis  or  their  usual  place 
of  abode,  or  in  case,  they  cannot  be  met  with,  to  or  for  bis  or  their 
attorney  or  agent  last  employed  in  the  action,  s  fpfice  in  writing^, 
signext  with  his  proper  name  or  mark,  importing  that  be  intends  to 
petition  the  court,  and  setting  forth  a  true  copy  of  tbe  account  or 
scliedule'  he  intends  to  deliver  in  ;  which  notice  must  be  givepySwr- 
feefi  days  at  least  before  tbe  petition  is  presented^ :  though  the  judges 
in  one  case  held,  in  favour  of  liberty,  that  under  circumstances,  tbe 
day  of  giving  tbe  notice  might  be  reckoned  as  on^ :  And  notice  of 
a  prisoner's  intention  to  apply  to  ^  wrong  court,  is  not  cured  by  the 
phintiff^s  opposing  his  discharge^.  But  the  notice  is  sufflcioit, 
though  it  do  not  specify  the  christian  and  surnames. of  the  parties': 
And  leaving  it  with  tbe  agent  of  the  plaintiff's  attorney,  and  with  tbe 
shopman  at  the  plaintiff's  warehouse  in  town,  when  h^  resided  in  tbe 
country^  was  deemed  sufficient,  the  agent  having  appeared  aooord* 
log  to  the  notice,  and  opposed  the  discharge**.  An  affidavit  is  annexed 
to  Ibe  notif;e  and  schedule,  made  by  some  person  who  saw  the  defen* 
dant  sign  tbem^ :  And  an  affidavit  of  due  service  of  the  notice  and 
sph^ule  is  %lao  to  be  made,  on  unstamped  paper^  and  sworn  b^oce  a 
judge  in  town>  or  commissioner  in  the  opuntry^ 

Afi^  the  expiration  of  the  time  specified  in  the  notice^  tbe  peiitiotif 
is  to  be  exhibited,  with  a  certificate  ^innexed*  or.oqpy  of  causes  in 
which  the  defendant  stiM^ds  cbsrgedi  obtained  ff^m  the  gaolei" ;  or 


•  1  Chit  Rep.  2^0. 
^Append.  Chap.  XIV. }  49. 

New  Rep.  C.  P.  67. 

•  AppMd.  Chap.  %IV.  (  50. 
4  as  Qea  IL  c.  SO.  i  la. 

•  4  Bar.  9395. 
'  1  Taont.  64. 


i  1  Chit.  Rep.  561.  m  noiis, 

*  Id.  5.iO. 

<  Append.  Chap.  XIV.  §  5t 
^  id.  $  52. 
I  Id.  §  53. 
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from  the  clerk  of  the  papers,  if  the  derehdarit  be  in  custody  of  the 

marshal  of  (lie  King's  Bench,  or  warden  of  the  Fleet  prison.     If  be 

be  in  any  oihpr  custody,  there  roust  be  an  affidavit  of  huving  seef» 

the  gaoler  sign  the  certificate* ;  which  affidavit  must  be  sworn  before 

a  ju<ige  in  town,  or  cotDmissioner  in  the  country.    The  petition,  cer- 

tifidate,  and  affidavit  of  service  of  the  notice,  being   left  with  the 

clerk  of  the  rules  in  the  King's  Behch,  Or  one  of  the  secondaries  in 

the  Common  Pleas,  he  will  draw  up  a  role  for  bringing  the  prisoner 

into  court,  and  summoning  the  creditors  to  a|/pear,  personally  or  by 

attorney,  at  some  certain  day  to  be  therein  specified^ ;  a  copy  of  which 

rule  should  be  served  on  each  creditor,  and  also  on  the  gaoler;  and  an 

affidavit  made  of  such  service® :  or  if  the  creditor  abscond,  so  that 

be  cannot  be  persondly  served  with  a  copy  of  the  rule,  the  court  will 

order  that  service  upon  his  attorney  shall  be  deemed  good  service'. 

In  the  King's  Bench,  it  is  a  rule,  that  '*  insolvent  debtors  petitioning 

nnder  the  Lords'  act,  and  subsequent  acts  for  their  further  relief, 

shall  be  brought  into  this  court,  during  term  time,  upon  3londay§ 

and  Tkursdays^  and  upon  no  other  days*"  :  And  an  insolvent,  wlio 

does  not  appear  in  pursuance  of  the  role  he  has  obtained  for  coming 

up  on  a  particular  day,  to   take   the  benefit  of   the    act,   cannot 

come  up  on  another  day,  without  a  fresh  rule  for  that  purpose ;  and 

therefore  a  motion  to  discharge  his  rule  is    unnecessary^     In  the 

Common  Pfeas,  by  a  late  rule,  insolvent  debtors  are  to  be  brought 

into  court  on  th^  following  days,  that  is  to  say,  in  Hilary  and  Jft- 

chaeima9  terms,  on  the  days  appointed  for  the  London  sittings  at 

JVui  PriaSf  and  on  Saimrdayn ;  and  in  Easter  term,  on  the  days 

appointed  for  the  London  sittings  at  NiH  Prius^  on  Tuesdays,  and 

on  the  last  Saturday  in  the  term  ;  and  in  Trinity  term,  on  the  days 

apjMrinted  for  the  London  sittings,  and  on  Tuesdays;  and  on  no 

other  days'.    In  the  latter  court,  a  rule  cannot  be  had  for  the  next 

day,  with  only  one  day's   notice,  to  discharge  an  insolvent  debtor, 

though  it  be  prayed  for  on  the  last  day  but  one  of  the  term\ 

When  the  prisoner  is  charged  in  execution  above  twenty  miles 

•  Append.  Chap.  XiV.  §  55.  M  Chit.  Rep.  2U. 

^  3'Z  Geo.  III.  c.  as  {  13.  f  R.  M.  47  Gpo.  III.  C.  P.  and  see  R.  M. 

«  Append.  Chap;  XIV.  §  36.  46  Geo.  III.  C.  P.  8  New  Rep.  C.  P.  96. 

'  Barnes,  384.  k  4  Taont.  5S8. 

•  R.  U.  37  Geo.  UL  K.  B. 
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^^m  We$iminiter  hcdl,  or  the  court  out  of  ubich  the  exeeutioit 
issued,  the  rule  requires  him  to  be  brought  to  the  next  at»ise«,  or 
(by  statute  52  Geo.  III.  c.  34.  §  1.)  before  the  justices  assembled  at 
any  general  or  quarter  sessions  of  the  peace,  to  be  holden  within  the 
distance  of  twenty  miles  of  the  gaol  in  which  the  debtor  is  ooofined, 
and  that  the  oreditors  be  summoned  to  appear  there;  and  a  copy  of 
such  rule  is  to  be  served  on  every  creditor,  his  executors  or  adminis- 
trators, or  left  at  his  or  their  dwelling  house  or  usual  place  of  abode, 
or  with  his  or  their  attorney,  fourteen  days  at  least  before  the  hold* 
ing  of  such  assizes^. 

On  bringing  up  the  prisoner,  the  court  or  judge  of  assize  are,  in  a 
summary  way,  to  examine  into  the  matter  of  the  petition  ;  and  after 
being  sworn  to  the  truth  of  his  schedule,  if  no  opposition  be  made,  he 
is  discharged  of  course,  upon  executing  an  assignment  and  convey* 
ance  of  his  estate  and  effects,  to  and  for  the  benefit  of  the  creditor  or 
creditors  (if  more  than  one,)  who  shall  have  charged  him  in  execu- 
tion ;  which  is  done,  by  a  short  indorsement  on  the  back  of  the 
petition^  But  if  the  persons,  at  whose  suit  the  prisoner  is  in  execu- 
tion, are  not  satisfied  with  the  truth  of  his  oath,  and  either  personally 
or  by  attorney  desire  further  time,  the  court  may  remand  him ;  and 
direct  the  parties  to  appear  on  some  other  day,  to  be  appointed  by  the 
court,  within  the  first  week  of  the  next  term  at  farthest^,  or  sooner  if 
the  court  shall  think  fit"" :  And  the  creditors  may  file  interrogaiorie$ 
for  his  examination,  before  he  is  admitted  to  take  the  benefit  of  the 
act^.  In  such  case  it  is  a  rule  in  the  King^s  Bench,  that  **  the  credi* 
tor  do  file  his  interrogatories  with  the  clerk  of  the  rules,  and  that  the 
clerk  of  the  rules  do  thereupon  draw  up  a  rule  for  the  debtor's  exami- 
nation before  the  master,  to  whom  he  shall  also  deliver  the  original 
interrogatories ;  and  that  the  debtor  having  been  previously  sworn  in 
open  court  for  the  purpose,  the  master  shall  proceed  to  take  down  in 
writing  the  examination  of  the  debtor,  in  answer  to  the  said  interroga- 
tories ;  and  the  same  being  signed  by  the  debtor,  shall  be  afterwards 
filed  by  the  master,  with  the  clerk  of  the  rules ;  and  the  said  interro- 
gatories and  examination  shall  be  produced  by  the  clerk  itf  the  rules  and 
read,  when  the  debtor  shall  on  a  subsequent  day  be  brought  up  by 


•  33  Geo.  II.  c.  28.  f  15.  «  3  Bar.  1393. 

*  Id.i\3.  «33  Gw.  UI. e.  1  f  i. 
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rttle  for  that  purpose".*'  When  a  prisoner  has  been  brought  into 
court  to  be  discharged  under  the  Lords*  act,  and  upon  his  examina- 
tion the  court  have  refused  to  discharge  hini|  they  will  not  afterwards 
discharge  him  on  that  act,  though  he  make  an  affidaTit  of  ciroom* 
stances,  in  answer  to  the  cause  shewn  on  his  examination  against  his 
discharge,  and  that  those  circumstances  were  not  then  disclosed, 
owing  to  a  mistake*^ :  And  if  a  prisoner  brought  op  to  be  discharged 
under  the  above  act,  deliver  in  a  false  schedule,  and  be  remanded^ 
the  court  of  Common  Pleas  will  not,  at  the  instance  of  a  creditor, 
even  with  the  prisoner*s  consent,  order  him  to  be  brought  up  a 
second  time,  for  the  purpose  of  amending  his  schedule,  and  as- 
signing over  that  property  which  he  had  before  concealed^.  But  that 
court  will  not  regulate  their  proceedings,  as  to  the  discharge  of  an 
insolvent,  by  what  has  passed  in  the  Insolvent  dehtoru^  court ;  there- 
fore it  is  no  ground  for  opposing  his  discharge,  that  he  has  been 
remanded  in  that  court  for  fraud^. 

AH  objections  to  the  insufficiency  of  the  schedule,  in  pomt  of  form^ 
must  be  made  the  first  time  the  prisoner  is  brought  up*.  And  if,  on 
the  second  day,  the  creditor  shall  make  default,  or  shall  appear  and 
be  unable  to  discover  any  estate  or  eflects  omitted  in  the  account,  the 
court  shall  immediately  order  the  prisoner  to  be  discharged,  upon  his 
executing  an  assignment  and  conveyance  of  his  estate  and  effects  ; 
unless  the  creditor  insist  upon  his  being  detained  in  prison,  and  shall 
agree  by  writing,  signed  with  his  name  or,  mark,  (or  if  he  be  out  of 
JEngtandy  under  the  hand  of  his  attorney,}  to  pay  and  allow  the 
prisoner  weekly,  a  sum  not  exceeding  3«.  6cl.  (or,  if  more  creditors 
than  one  insist  on  his  detention,  not  exceeding  2#.  a  week  each',)  to 
be  paid  on  Monday  in  every  week,  so  long  as  the  prisoner  shall  con« 
tinae  in  execution ;  and  in  every  such  case,  the  prisoner  shall  be 
remanded'.     And  the  court  have  no  power  to  moderate  the  sum  to 


•  K.  E.  36  Geo.  III.  K.  B.  bold  tka  defcDdant  in  exeeaUoo  in  tCYcml 
^  1  H.  Blac  101.  action!!,  be  need  nol  give  more  tbnn  One 

*  1  Boi.  Mt  Pol.  143.  note  for  St.  6d,  a  week.  Jotiet  ir.  C^x,  M. 

*  6  Taont.  499.  9  Manh.  300.  8.  C.  36  Qeo.  HI.  K.  B.    And  for  the  fonn  of  a 

•  38  Geo.  II.  c.  98.  (  13.  Barnes,  378.  rale  of  court,  on  defendant's  being  remand- 
'37  Geo.  III.  c.  85.  %  S,  4.  but  see  ed  in  the  &cbeqner,  see  Append.  Cbap. 

Barnes.  377.  389, 90.  XIV.  §  60.^ 
a  i39  Geo.  11.  e.  28.  |  13.    If  a  plaintiff 
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be  paid  to  a  prigoner  on  bis  being  temanded,  but  a  note  nmst  be 
signed  for  tbe  full  sum  directed  by  tbe  act\  But  if  failure  be  made 
in  payment  of  the  said  weekly  sums,  tbe  prisoner,  upon  application 
to  tbe  ooart  in  term-time,  or  in  racatioo  to  a  judge,  may,  by  order  of 
the  court  or  judge,  be  discharged  out  of  custody,  on  executing  an 
assignment  and  oonyeyance  of  his  estate  and  eflfects^. 

The  prisoner  may  be  compelled  to  include  in  his  schedule,  erery 
thing  that  he  can  sell  for  his  own  benefit^ :  And  the  place  of  a  life- 
guardsman  b^ing  constantly  sold,  the  court  will  compel  a  prisoner 
who  holds  such  a  place  to  sell  it,  and  insert  tbe  value  in  his  schedule, 
before  tliey  permit  him  to  take  tbe  benefit  of  the  act^.  But  the  full 
or  half  pay  of  an  officer  in  the  army  is  not  tbe  subject  of  sale ;  and 
therefore  a  prisoner  cannot  be  compelled  to  include  it  in  bis  schedule*. 

If  the  prisoner  be  detained  in  custody,  the  note  or  security  for  pay- 
ment of  his  allowance^  must  be  signed  by  the  plaintiff,  if  in  England^ 
or  otherwise  by  his  attorney ;  it  not  being  sufficient  for  the  attorney 
to  sign  the  note,  if  his  client  can  be  met  with^.  And  if  Ibe  note  be 
not  signed  by  the  plaintiff  in  open  court,  it  is  the  practice  to  require 
an  affidavit  with  the  note,  shewing  that  it  was  duly  signed^ ;  which 
affidavit  must  be  properiy  entitled:  and  where  a  note  to  pay  a 
prisoner  his  tix'pences  was  written  upon  the  same  paper  with  an 
affidavit  to  verify  the  plaintiff*s  hand-writing  thereto,  it  was  hoMeo, 
that  the  affidavit  not  being  duly  entitled  in  the  cause,  though  the 
note  was  so,  could  not  be  aided  by  reference ;  and  therefore,  as  it 
could  not  be  read,  the  prisoner  was  discharged^  Where  there  are 
several  plaintMb,  the  note  must  be  signed  by  all  of  tbem^  or  if  tbey 
are  partners,  by  one  on  behalf  of  himself  and  the  others' ;  a  note 
signed  by  one  of  several  lessors  of  the  plaintiff  in  e;eclmefil',  or  by 
one  of  several  executors",  without  mentioning  the  others,  not  being 
deemed  sufficient :  but  in  an  action  at  the  suit  of  a  corporation^  if  tte 


*  1  Bon.  &  PuL  336.  bat  tee  Barnes,  387.  ff  Itnp.  K.  B.  708.  but  tee  Barnes,  371. 
S97.  tmk  toninu  388.  399.  1  Bo*.  &  PuL  337. 

^  39  Geo.  11.  c.  38.  §  13.  k  Edtpofdt  ▼.  CarHr,  M.  36  Geo.  III.  K.  B. 

«  3  Daraf.  k,  East,  681 .  1 2  SmiUi  R.  393. 

*  Id,  md,  Cad^aUader  J<me*>i  case,  M.  U  ^7  Durnt  k  Bast,  156,  8  Doinf.  k  Ettt, 
Qeo.m.  K.B.  385. 

*  3  Dnrnf:  k  Bast,  681.   1  H.  Blac.  688.  <  8  Dunf.  le  Ba0t,  85. 

3  Bos.  &  Pul.  384,  &c.  «  7  Durof.  k  Bust,  156. 

'Append.  Chap.  XIV.  J  57,  ate.  •  8  Dunit  k  BMt,  385. 
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note  be  sealed  with  the  corporation  seal,  it  is  deemed  a  suflBcient 
oomplianoe  with  the  act* :  and  the  note  is  yalid,  though  it  do  not 
state  the  style  of  the  court  in  which  the  action  was  brought^.  The 
payment  is  to  be  made,  by  the  act,  every  Monday ;  and  the  note 
must  be  drawn  up  accordingly^.  And  in  the  Common  Pleas,  it  seems 
that  such  note  ought  to  contain  an  express  promise  to  pay  the  allow<» 
anee  qo  a  Monday ^  although  it  be  dated  on  that  day  of  the  week**. 
It  was  determined  in  one  case",  that  such  a  note  ought  to  be  stamped  ; 
but  the  judges,  upon  a  conference,  afterwards  held  a  stamp  to  be 
ODoeeessary^ 

The  act  of  parliament  requires  payment  to  the  debtor ;  but  the 
courts,  in  construing  the  act,  have  considered  payment  to  the  turnkey 
88  payment  to  the  debtor :  and  in  a  late  case*,  payment  to  the  person 
who  opened  the  door  of  the  prison,  was  considered,  by  the  court  of 
Common  Pleas,  as  payment  to  the  turnkey.  If  the  payment  be  not 
made  in  time^,  or  any  part  of  the  money  be  paid  in  a  spurious  or 
foreign  coin*,  the  prisoner  has  a  right  to  his  discharge  :  And  where 
the  money  was  not  paid  before  ten  o^clock  at  night  of  the  day  on 
which  it  became  due,  it  was  holden  that  the  defendant's  right  to 
bis  discharge  was  not  waived,  by  the  turnkey  on  the  felon's  side 
accepting  it  after  that  time^  But  the  defendant  cannot,  it  seems,  be 
discharged  for  non-payment  of  the  money,  where  he  removes  himself 
to  the  prison  of  another  court'.  The  mode  of  obtaining  a  prisoner's 
discharge  for  non-payment  of  the  allowance,  is  by  application  to  the 
court  in  term-time,  or  to  a  judge  in  vacation :  and  where  a  note  is 
given  at  the  assizes,  the  court  will  discharge  him  for  non-payment  of 
the  allowance,  upon  a  record  of  the  proceedings  being  sent  to  them, 
signed  by  the  judge  of  assize".  A  judge's  order  for  a  prisoner's 
discharge  under  the  Lords'  act,  made  out  of  term,  has  been  held  to 
be  final"  :  But  in  the  ComuM>n  Pleas,  this  order  cannot  be  made  by  a 


>  1  Nev  Rep.  C.  V,  aOd.  Darnf.  &  East,  157. 

^  3  Smkh  R.  64s^  >  7  Taunt.  7. 

•  BUkemar€  v.  Roma,  M.  36  Geo.  IlL          ^5  Darnf.  &  East,  36.  and  tee  7  Pnnif. 
.  B.  3  Boa.  !(  Pal.  184.  C.  P.  Ic  Raft,  136.  7  Taunt.  7. 

•  Id.  ikkL  1  Barnes,  368. 

•  7  Danif.  &  Baft,  530.  •  Id,  383. 

'Id.  670.  1  Bos.  &  PoU  871.  ■  Doag.  68.  fVehsUr  t.  Wilkmmih  A*  ^6 

€1  NcwBep.C.  P.  111.  Geo.IIl.K.B. 

k  8my.  Bep.  103.  Dong.  67.  and  see  7 
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jadge  in  term,  though  summonses  were  taken  out  in  vacation,  and 
the  order  only  delayed  till  the  beginning  of  term,  by  an  irregularity  in 
the  affidavits*. 

It  sometimes  happens,  that  persons  who  are  prisoners  in  execution 
in  gaol  for  debt  or  damages,  will  rather  spend  their  substance  in 
prison,  than  discover  and  deliver  up  the  same,  towards  satisfytag 
their  creditors  their  just  debts,  or  so  much  thereof  as  such  substance 
will  extend  to  pay :  To  remedy  which,  there  are  con^ulnve  clauses 
in  the  Lords*  act^,  by  which  it  is  enacted,  that  **  if  any  prisoner  who 
**  shall  be  committed  or  charged  in  execution,  in  any  prison  or  gaol, 
*'  for  any  debt  or  damages  not  exceeding  one  hundred  pounds,  be- 
^  sides  costs,*'  (since  extended  to  3001.  by  the  statutes  20  Geo.  III. 
c.  44.  §  2.  and  83  Geo.  III.  c.  5.  §  3.)  *<  shall  not  within  three 
'*  months  next  after  every  such  prisoner  shall  be  committed  or 
*^  cbai*ged  in  execution,  make  satisfaction  to  his  or  her  creditor  or 
^  creditors,  who  shall  charge  any  such  prisoner  in  execution,  for  such 
*^  debt,  damages  and  costs  ;  then  such  creditor  or  creditors  noay  re« 
^*  quire  every  such  prisoner  (on  giving  heenty  days  Mofice*  in  writing 
**  to  him  or  her,  of  such  creditors  design,)  to  give  in  to  the  court  at 
**  law  from  which  the  writ  or  process  issued,  on  which  any  such 
^  prisoner  shall  be  charged  in  execution,  or  into  the  court  in  the 
'^  prison  of  which  any  such  prisoner  shall  be  removed  by  habeae 
^  corpu$f  or  shall  remain  or  be  charged  in  execution,  within  the  first 
^  seven  days  of  the  term  which  shall  next  ensue  the  expiration  of  the 
*^  said  twenty  days,  in  respect  to  any  prisoner  charged  in  any  prison 
<<  belonging  to  the  courts  in  Westmineter  hall ;  and  at  the  aeeood 
«<  court  which  shall  be  hdd  by  any  other  court  of  record,  after  the 
expiration  of  the  said  twenty  days,  in  respect  to  any  prisoner 
charged  in  any  prison  belonging  to  such  other  court ;  and  where 
<*  any  such  prisoner  shall  be  charged  in  execution  in  any  county  gaol, 
^*  or  other  gaol  or  prison,  above  the  space  of  twenty  miles  distant 
*'  from  Weetmmeter  hatt,  or  the  court  or  courts  out  of  which  the 
*'  writ  or  process  issued,  on  which  any  such  prisoner  is  or  shall  be 
^  charged  in  execution,  then  to  give  in  upon  oath,  at  the  assises  or 
**  great  sessions,  and  on  the  crown  side  thereof,  which  shall  be  held 


» 1  Bot.  Ib  Put.  99.  •  Append.  Chap.  XIV.  §  61. 
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^  for  the  coanty  or  place  in  the  prison  of  which  any  such  prisoner 
<<  shall  be,  next  after  the  expiration  of  twenty  days  from  the  time  of 
"^  giving  any  snch  notice ;  a  true  account  in  writing,  to  be  signed 
^  with  the  proper  name  or  mark  of  every  such  prisoner,  of  all  the 
''  real  and  personal  estate  of  such  prisoner,  and  of  all  incumbrances 
**  tffecling  the  same,  to  the  best  of  bis  or  her  knowledge  and  belief, 
"  in  order  that  the  estate  and  effects  of  such  prisoner  may  be  divested 
^  out  of  him  or  her,  and  may  by  the  court,  judge  or  judges,  justice 
^  or  justices  aforesaid,  be  ordered  to  be  assigned  and  conveyed,  in 
^'  manner  and  for  the  purposes  therein-after  declared.** 

**  And  every  such  creditor  or  creditors  shall^also  give  twenty  days 
"  like  notice  in  writing,  of  such  his  her  or  their  intention  to  require 
'^  any  such  prisoner  to  be  brought  up  as  aforesaid,  to  all  and  every 
''  other  creditor  and  creditors  of  every  such  prisoner,  if  any,  at  whose 
^  suit  any  such  prisoner  shall  be  detained  or  charged  in  custody*,  if 
"  such  other  creditor  or  creditors  can  be  met  with  ;  and  if  not,  then 
*^  to  the  attornies  last  employed  in  the  actions  or  suits  in  which  any 
'^  such  prisoner  shall  be  so  detained  or  charged  in  custody,  by  any 
^  such  other  creditor  or  creditors :  And  shall  likewise  give  a  like 
**  notice  in  writing  to  the  sheriff  or  sheriffs,  gaoler  or  keeper  of  the 
^  gaol  or  prison  in  which  any  such  prisoner  shall  be  detained  in  cus- 
**  tody,  of  such  his  or  her  intention  to  have  any  such  prisoner  so 
^  brought  up,  and  to  require  such  sheriff*,  &c.  to  bring  op  every  such 
**  prisoner  accordingly;  and  every  such  notice  which  shall  be  so 
"  given  to  any  such  sheriff,  &c.  shall  be  so  given  twenty  days  at  least 
^  before  the  time  appointed  for  any  such  prisoner  to  be  so  brought 
^  op ;  and  thereupon  every  such  sheriff,  &c.  shall  at  the  costs  of 
*^  such  creditor  or  creditors,  cause  every  such  prisoner  to  be  brought, 
^  as  by  such  notice  in  writing  shall  be  required,  to  such  court,  assizes 
^  or  great  sessions  as  aforesaid,  together  with  a  copy  of  causes  of  his 
^  or  her  detainer  there/* 

**  And  that  every  prisoner  who,  in  pursuance  of  this  act,  shall  be 
'*  brought  up  to  any  such  court,  assizes  or  great  sessions  as  aforesaid, 
^  shall,  on  proof  being  there  first  made  of  snch  notices  as  afore- 
''  said  having  been  given,  deliver  in  there  in  open  court,  upon 
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*^  oath,  within  the  time  therein  before  for  that  purpose  prescribed,  a 
'*  full  true  and  just  account,  disclosure  and  discovery  in  writing, 
<*  of  the  whole  of  his  or  her  real  and  personal  estate,  and  of  all 
<<  books,  papers,  writings  and  securities,  relating^  thereto,  and  of  all 
''  incumbrances  then  afiecting  the  same,  and  the  respecliTe  limes 
**  when  made,  to  the  best  of  bis  or  her  knowledge  and  belief,  (other 
^*  than,  and  except  the  necessary  wearing  apparel  and  bedding  of 
^*  such  prisoner,  and  his  or  her  family,  and  the  necessary  tools  or 
"  instruments  of  his  or  her  respective  trade  or  calling,  not  exceeding 
**  the  value  of  ten  pounds  in  the  whole) ;  which  account  shall  be  sob- 
**  scribed  with  the  proper  name  or  mark  of  the  prisoner,  who  shall  so 
"  deliver  in  the  same.'* 

^^  And  on  the  deliv^Ting  in  of  any  such  account,  the  estate  and 
**  eflccts  of  every  such  prinoner  shall  be  by  him  or  her  assigned  and 
*^  conveyed,  by  a  short  indorsement  on  the  back  of  every  such 
**  account,  to  such  person  or  persons  as  the  court,  judge  or  judges, 
*^  justice  or  justices,  in  which  or  to  whom  any  such  account  shall  be 
^'  so  given  in,  shall  order  or  direct,  in  trust,  and  for  tbebene6t  of  the 
**  creditor  or  creditors  who  shall  have  required  any  such  prisoner  to 
**  be  brought  up  as  aforesaid,  and  of  such  other  creditor  or  creditors 
**  (ifany,Wf  every  such  prisoner,  at  whose  suit  any  such  prisoner 
**  shall  be  charged  in  custody  or  execution,  and  who  shall,  by  any 
**  memorandum  or  writing)  to  be  signed  by  such  creditor  or  creditors, 
'*  before  any  such  conveyance  or  assignment  shall  be  made,  consent 
*^  to  any  such  prisoner's  being  discharged  out  of  gaol  or  prison,  at 
'*  his  her  or  their  suit,  and  agree  to  accept  a  proportionable  dividend 
^*  of  such  prisoner's  estate  and  eflfects,  with  the  creditor  or  creditors 
*^  who  shall  have  required  any  such  prisoner  to  be  brought  up  ;  and 
^^  if  there  shall  be  no  other  creditor  or  creditors,  or  tliere  being  any 
**  such,  if  he  she  or  they  shall  not  agree  in  writing  to  discharge  such 
**  prisoner,  and  accept  such  proportionable  dividend  as  aforesaid, 
'^  then  ill  trust  for  the  creditor  or  creditors  only,  who  shall  require 
^<  any  such  prisoner  to  be  brought  up  for  the  purpose  aforeaaid : 
''  And  by  such  assignment  and  conveyance  as  aforesaid,  all  the 
**  prisoner's  estate  and  cBects  shall  be  vested  in  the  creditor  or  ere- 
'^  ditors,  to  whom  the  same  shall  be  assigned  and  conveyed  in  trust 
*^  as  aforesaid ;  and  if  any  overpliM  shall  remain  of  any  such  pri«> 
**  soner's  estate,  after  payment  of  the  debt,  or  damages  and  costs, 
^  which  shall  be  due  to  any  creditor  or  creditors  at  whose  suit  aoy 
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*^  sucb  prisoner  shall,  in  pursuance  of  this  act,  be  discharged  out  of 
*^  gaol  or  prisoHi  and  all  reasonable  v'harges  expended  in  or  by  means 
"  of  getting  in  such  estate  or  effects,  the  same  shall  be  paid  to  such 
^'  prisoner,  his  or  her  executors  administrators  or  assigns.*' 

''  And  upon  every  such  discovery,  assignment  and  conveyance  being 
'^  made  and  executed,  to  the  satisfaction  of  the  court,  judge  or  judges 
^'  of  assize,  justice  or  justices  of  great  session,  before  whom  the  same 
"  shall  be  made,  every  such  prisoner  shall,  by  such  court,  &c.  be 
^'  discharged  and  set  at  liberty,  in  the  aclions  and  charges,  at  the 
*'  suit  of  t^e  creditor  or  creditors  who  shall  require  him  or  her  to  be 
*^  so  brought  up,  and  also  in  the  actions  and  charges  of  every  other 
"  creditor  who  shall  sign  such  consent  as  aforesaid,  for  his  or  her  dia« 
^  charge,  with  the  same  benefit  of  making  use  of  such  discharge,  as 
^  is  therein  before  provided  for  prisoners  seeking,  and  who  shall  ob- 
^'  taio  their  discharge,  under  the  provisions  contained  in  the  former 
**  part  of  this  act :  And  no  stamp  shall  be  necessary  on  any  such  as* 
**  siji^nment  and  conveyance,  or  any  rule  or  order  which  shall  be  made 
*^  for  any  such  discharge.*' 

''  But  notwithstanding  any  discharge  obtained  by  virtue  of  this  act, 
**  for  the  person  of  any  prisoner,  the  judgment  obtained  against  every 
^  such  prisoner  shall  continue  and  remain  in  force,  and  execution  may 
*^  at  any  time  be  taken  out  thereon,  against  the  lands,  tenements,  rents 
*^  or  hereditaments,  good!»  or  chattels  of  any  such  prisoner,  other  than 
^  and  except  the  necessary  wearing  apparel  and  bedding  for  himself 
*'  and  family,  and  the  necessary  tools  for  the  use  of  his  trade  or  oc- 
**  cupation,  not  exceeding  102.  in  value  in  the  whole*,  as  if  he  had 
*^  never  been  before  arrested,  taken  in  execution,  and  released  out  of 
*^  prison^"  These  clauses  have  been  construed  to  extend  to  a. 
prisoner  in  execution  on  an  attachment,  for  non-payment  of  costs 
pursuant  to  an  award^ :  And  it  has  been  adjudged,  that  the  efiects  ao« 
quired  by  an  insolvent,  after  bis  discharge  under  the  34  Geo*  III. 
c.  69.  are  liable  to  be  taken  in  execution,  for  a  debt  due  before*^. 


*  Iq  the  compaltive  clause,  {  17.  the  ex-  •  1  Moore,  494. 

ceptioa  ii  geoermi,  end  extends  to  all  wear*  ^  6  Doraf.  k,  East,  366«  and  we  S  Eaat^ 

i"g  tpparel,  fcc.  withoat  any  restriction  in  *  55.  S.  P.  upon  the  iasolTent  act  of  41  Geo. 

lK>iui  of  value.  III.  c.  70.  See  also  the  ioaoLvent  act  of  44 

^  3S  Oca  IL  c.  5eS.  }  20.  Geo.  III.  o.  108.  §  63. 
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For  the  relief  of  debtors  in  execution  for  small  debti^  it  is  enacted 
by  the  statute  48  Geo.  III.  c.  123.  that  **  all  persons  in  execution 
**  upon  any  juilgroent,  in  whatsoever  court  the  same  roay  have  been 
<<  obtained,  and  whether  such  court  be  or  be  not  a  court  of  record, 
*^  for  any  debt  or  damages  not  exceeding  the  sum  of  201.,  exclusive 
**  of  the  costs  recovered  by  such  judgment,  and  who  shall  have  lain 
**  in  prison  thereupon  for  the  space  of  twelve  successive  calendar 
^^  months  next  before  the  time  of  their  application  to  be  discharged  as 
**  thereinafter  mentioned,  shall  and  roay,  upon  his  her  or  their  appli- 
*'  cation  for  that  purjMise  in  term  time,  made  to  some  one  of  his  ma- 
*<  jesty's  superior  courts  of  record  at  JVeatminBter^  to  the  satisfaction 
**  of  such  court,  be  forthwith  discharged  out  of  custody,  as  to  such  ex- 
*'  ecution,  by  the  rule  or  order  of  such  court :  Provided  always,  that  in 
'<  the  case  of  any  such  application  being  made  to  be  discharged  out  of 
*<  execution,  upon  a  judgment  obtained  in  any  of  his  majesty*8  so- 
^  perior  courts  of  record  at  fVeMtminnter^  such  application  shall  be 
**  uade  to  such  one  of  tliose  courts  only,  wherein  such  judgment 
^  shall  have  been  obtained ;   and  that,  whether  the  person  so  in  exe- 
**  cution  shall  then  be  actually  detained  in  the  gaol  or  prison  of  the 
*'  same  court,  or  shall  tlien  stand  committed  on  habeae  corpue  to  the 
<<  gaol  or  prison  of  another  court.'* 

*^  Provided  always,  that  for  and  notwithstanding  the  discharge  of 
**  any  debtor  or  debtors  by  virtue  of  this  act,  the  judgment  where- 
"  upon  any  such  debtor  or  debtors  was  or  were  taken  or  charged  ia 
^*  execution,  shall  nevertheless  remain  and  continue  in  full  force  to  all 
**  intents  and  purposes,  except  as  to  the  taking  in  execution  the  person 
"  or  persons  of  such  debtor  or  debtors  thereupon,  as  is  thereinafter 
<<  provided  ;  and  that  it  shall  and  may  be  lawful  for  the  creditor  or 
<*  creditors,  at  whose  suit  such  debtor  or  debtors  had  been,  was  or 
**  were  so  taken  or  charged  in  execution,  to  take  out  all  such  exe- 
^  cution  or  executions  on  every  such  judgment,  against  the  lands, 
'<  tenements,  hereditaments,  goods  and  chattels  of  any  debtor  or 
debtors,  (other  than  and  except  the  necessary  wearing  apparel  and 
bedding  of  and  for  him  her  or  them,  and  for  his  her  or  their  family, 
and  the  necessary  tools  for  his  her  or  their  trade  or  occupitioo, 
not  exceeding  the  value  of  lOl.  in  the  whole,)  or  to  bring  any  such 
action  or  actions  on  any  such  judgment,  against  such  debtor  or 
<<  debtors  respectively,  or  to  bring  any  such  action^  or  use  any  such 
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**  remedy^  for  the  recovery  aod  satisfkciioD  of  his  her  or  ihim  de- 
^  maod,  agaiDst  any  other  person  or  persons  liable  to  satisfy  the  samei 
^  10  such  and  the  same  manner,  but  in  such  and  the  same  manner  only, 
<^  as  such  creditor  or  creditors  otherwise  could  or  might  have  done, 
'^  in  case  soch  debtor  or  debtors  had  uever  been  taken  or  charged  in 
«  execution  upon  such  judgment/* 

'^  ProTided  also,  that  no  debtor  or  debtors  who  shall  be  duly 
'^  charged  in  pursuance  of  this  act,  shall  at  any  time  afterwards  be 
*^  taken  or  charged  in  execution,  upon  any  judgment  therein  so  as 
'^  before  declared  to  continue  and  remain  in  full  force,  nor  be  arrested 
"  in  any  action  to  be  brought  on  any  such  judgment ;  and  that  no 
'*  proceeding  whatsocTer  by  $cire  /acicu,  action  or  otherwise,  shall 
^  be  maintained  or  had  against  the  bail  in  any  action  npon  the  judg« 
^  meat,  wherein  the  defendant  or  defendants  shall  have  been  charged 
^  in  execution,  and  afterwards  discharged  by  virtue  of  the  provisions 
'^  of  this  act/'  A  plaintiff  who  has  lain  in  prison  more  than  twelve 
moDths,  under  an  execution,  for  the  costs  of  a  nonsuit  not  amounting 
to  201.,  is  entitled  to  be  discharged  under  the  above  statute*.  But 
this  act  of  parliament  being  confined  to  persons  in  execution  upon  a 
judgment,  it  has  been  holden,  that  one  in  custody  on  an  aUachmenif 
tor  non-payment  of  money  under  SO/,  found  due  by  an  award  made  a 
rule  of  court,  is  not  entitled  to  his  discharge  under  it^.  So  a  defendant 
in  custody  on  an  attachment,  for  non-payment  of  money  awarded  by 
the  master  to  the  prosecutor  of  an  indictment  for  an  assault,  of  which 
the  defendant  was  convicted,  is  not  entitled  to  his  discharge  under 
tke  above  act,  after  having  been  imprisoned  twelve  calendar  months ; 
aldiough  the  sum  awarded  for  damages  d6  not  exceed  201.  exclusive 
of  costs^.  On  a  motion  for  the  discharge  of  an  insolvent  debtor 
under  the  above  statute,  the  rule,  in  the  Common  Pleas,  is  in  the 
first  instance  only  a  rule  «m^ 

Lastly,  by  the  statute  53  Geo.  III.  c.  102.  (Lord  Eedeedale'e 
act,)  amended  by  the  statute  56  Geo.  III.  c.  102.  a  court  is  esta* 
blished  for  the  permanent  relief  of  insolvent  debtors  in  England^ 
called  '  Tke  Court  for  relief  of  iueolvent  debion :'  By  this  act  of 


•  3  Maale  U  SeU  28S..  *  S  Maalb  tt  Sel.  SOI. 

*  10 East,  408.SBani.  h  AM. 61.  *7 Taunt. 31. 467. 
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pttriiameiity  *'  every  person  who  shall  be  a  prisoaer  in  any  priaoii,  in 
**  that  part  of  the  onited  kingdom  called  L'ngland^  upon  any  process 
<<  whatsoever,  issuing  from  any  court  whatsoever,  for  or  by  reason  of 
^^  any  debt,  damage,  cost,  sam  or  sums  of  money,  or  contempt  for 
^*  non-payment  of  money,  and  who  shall  have  been  in  actual  custody 
<*  upon  some  process,  for  some  or  one  of  the  said  debts  or  demands, 
^*  during  the  space  of  three  calendar  months  or  more,  may  apply  by 
'*  petition,  in  a  summary  way,  to  the  said  court,  for  his  or  her 
**  discharge  from  such  imprisonment,  according  to  the  provisiooa  of 
**  the  said  act :  And  in  case  the  said  court  shall  be  of  opinion  that 
^  such  prisoner  is  entitled  to  the  benefit  thereof,  then  and  in  such 
^  case  the  said  court  shall  so  order  and  adjudge ;  and  shall  appoint 
^'  a  proper  person  or  persons  to  be  assignee  or  assignees  of  the  estate 
*'  ami  efiects  of  such  prisoner,  for  the  purposes  of  that  act ;  and  shall 
*<  order  proper  conveyances  and  assignments  of  such  estate  and 
^'  efiects  to  be  made  by  such  pHrisoner,  according  to  that  act,  together 
*^  with  an  engagement,  to  be  executed  by  such  prisoner,  to  pay  so 
'*  much  of  the  just  debts  and  demands  of  the  several  persolis  against 
**  whom  such  prisoner  shall  by  such  court  be  adjudged  entitled  to  the 
'*  benefit  of  that  aet,  as  shall  not  be  paid  out  of  the  estate  and  eflfects 
'*  to  be  conveyed  and  assigned  by  sueh  prisoner  for  such  purpose,  in 
^*  case  he  or  she  shall  at  any  time  thereafter  be  enabled  to  pay  such 
*'  debts  and  demands,  or  to  pay  such  part  or  parts  thereof,  as  be  or 
<*  she  shall  be  able  at  any  time  to  pay  ;  and  shall  also  order  all  books 
'*  papers  and  writings,  in  the  custody  at  power  of  such  prisoner, 
**  relating  to  the  estate  and  efiects  of  such  prisoner,  and  the 
^<  demands  of  his  or  her  creditors,  to  be  delivered  on  oath  to  such 
^  assignee  or  assignees,  or  otherwise  to  be  disposed  of  as  such  court 
<*  shaU  direct ;  and  upon  the  doe  execution  of  all  such  conveyances 
*'  assignments  and  engagements  as  aforesaid,  and  delivery  of  such 
^'  books  papers  and  writings  as  aforesaid,  as  snch  court  shall  direct, 
'*  such  court  shall  order  such  prisoner  to  be  discharged  from  custody ; 
^  mA  judgment  shall  thereupon  be  entered  in  suoh  court,  against 
^*  such  prisoner,  in  pursuance  of  such  engagement  as  aforesaid ; 
^  which  judgment  shall  and  may,  if  the  said  court  shall  so  order,  be 
^*  executed  against  the  future  estate  and  efiects  of  such  prisoner,  real 
*^  and  personal,  as  the  said  court  shall  direct ;  and  shall  bind  the 
^<  assets  of  such  prisoner,  real  and  personal,  in  the  hands  of  his  heirs, 
'*  executors  and  administrators,  for  the  full  amount  of  the  debts  and 
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"  demands  aforesaid  which  shall  remain  unsatisfied^  or  so  much  of 
*^  such  debts  and  demands  as  the  court  shall  be  of  opinion  ought  to 
**  he  satisfied ;  and  execufioft  shall  be  had  upon  such  judgocient)  in 
"  such  and  the  same  manner  as  execution  may  be  had  upon  a  judg- 
**  ment  of  the  court  of  King^s  Bench;  oeveKbelcsei  according  to  the 
**  orders  of  the  court  to  be  established  by  virtue  of  that  apt,  and  in 
'^  conformity  to  the  provisions  in  that  act  contained.'*  This  statute, 
it  seems,  does  not  discharge  the  prisoner  from  all  his  debts,  but  only 
from  the  demands  of  such  of  his  creditors  as  are  named  in  his 
schedule,  and  specified  in  the  order  of  discharge*. 

But,  by  the  statute  54  Geo.  III.  c.  3S.  §  14.  ^  so  much  of  the 
*'  former  act,  as  requires  any  such  prisoner  to  execute  an  engagement 
^'  for  payment  of  the  debts  or  demands  of  the  persons  against  whom 
<*  such  prisoner  shall  be  adjudged  by  the  said  court  to  be  entitled 
^'  to  the  benefit  of  the  said  act,  and  as  directs  any  proceedings  on  such 
*^  engagement,  shall  be,  and  the  same  is  thereby  repealed ;  and  in- 
^  stead  thereof,  the  said  court  shall  require  such  prisoner  to  enter 
**  into  a  recognizance  to  the  king's  majesty,  for  the  full  amount  of 
^  such  debts ;  and  it  shall  be  lawful  for  any  creditor  or  creditors  of 
^'  such  prisoner  from  time  to  time  to  apply  to  the  said  court,  to  have 
**  such  recognisance  put  in  suit,  and  the  same  shall  be  put  in  suit,  in 
«  pursuance  of  the  order  of  the  said  court  for  that  purpose,  if  the  said 
''  court  shall  see  fit ;  but  all  proceedings  thereon  shall  be  subject  to 
**  the  order  of  the  said  court ;  and  any  money  which  shall  be  re- 
'<  covered  upon  any  such  recognizance,  shall  be  paid  and  applied^ 
''  under  the  order  of  the  said  court,  in  the  same  manner  as  any  money 
^'  which  might  have  been  recovered  under  such  engagement  as 
**  aforesaid,  and  the  judgment  directed  by  the  said  act  to  be  entered 
''  thereupon,  might  have  been  paid  or  applied,  under  the  authority  of 
*^  the  said  act;  and  the  said  court  shall  in  all  cases  proceed  upon 
"  such  recognizance,  as  the  said  court  might  have  done,  under  tlie 
'<  anthority  of  the  said  act,  upon  the  engagement  and  judgment 
'*  thereupon,  by  the  said  act  required  to  be  executed  and  entered  as 
''  aforesaid^ :  Provided  always,  that  in  case  any  proceeding  shall  be 
*'  had  upon  the  said  recognizance,  the  creditor  or  creditors  desiring 
^  the  same,  shall  be  at  the  expence  of  all  proceedings  thereupon ; 


•  7  Tawit  179.  1  Chit  Rep.  992.  see  the  statute  53  Geo.  III.  c.  108.   $  14. 

^  For  tbe  proceediDgi  here  referred  to,      17. 
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^<  but' shall  be  at  liberty  to  retain  such  expenoes,  and  all  expences  at- 
^  tending  any  application  to  the  said  court  touching  the  same,  out 
*^  of  any  money  to  be  recovered  thereon,  if  the  said  court  shall  so 
<<  direct ;  and  in  case  auy  application  shall  be  made  to  the  saidcoorl) 
*^  for  liberty  to  proceed  on  any  such  recogniiance,  such  court  shall 
''  order  the  costs  of  such  application,  or  of  any  opposition  thereto, 
^  to  be  paid,  as  to  the  said  court  shall  seem  just/' 
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CHAP.  XV. 


Of  the  Removal  of  Causbs  from  infbrioa  Courts. 

^HE  different  modes  of  commencing  actions,  in  the  courts  of 
King*s  Bench  and  Common  Pleas,  having  been  already  con- 
fideredy  it  may  be  proper  to  take  a  view  of  the  various  means  by 
which  they  are  removed  thither  from  inferior  courts.  These  are,  by 
writ  of  certiorari  or  habeuM  corpun^  from  inferior  courts  of  record  ; 
or  by  writ  of  pone^  recordari  faciae  loquelam,  or  accedat  ad  CU" 
riam,  from  such  as  are  not  of  record. 

The  writ  of  certiorari^  is  a  writ  issuing  sometimes  out  of  Chan- 
eery,  and  sometimes  out  of  the  King's  Bench  or  Common  Pleas'* ; 
and  lieth  where  the  king  would  be  certified  of  any  record  which  is 
in  the  Treasury,  or  in  the  Common  Pleas,  or  in  any  other  court  of 
record  ;  or  before  the  sheriff  and  coroners ;  or  of  a  record  before  com* 
missioners,  or  before  the  escheator ;  in  which  cases  he  may  send  this 
writ  to  any  of  the  said  courts  or  officers,  to  certify  such  record  before 
him  in  banco,  or  in  Chancery,  or  before  other  justices,  where  the 
king  pleaseth  to  have  the  same  certified  :  and  he  or  tliey  to  whom  the 
certiorari  is  directed,  ought  to  send  the  same  record,  or  the  tenor  of 
it,  as  commanded  by  the  writ ;  and  if  they  fail  so  to  do,  then  an  alias 
shall  be  awarded,  and  afterwards  a  plurieSf  >vith  a  clause  of  vet 
cauettm  nobie  signiJiceSf  and  after  that  an  attachment,  if  good  cause 
be  not  returned  upon  the  pluries^.  Suits  commenced  in  inferior 
courts  of  record  may,  it  seems,  be  removed  by  certiorari  into  the 
Exchequer,  by  the  plaintiff  or  defendant'' :  And  this  court,  having 
ao  original  and  in  many  cases   an   exclusive  jurisdiction   in   fiscal 


•  Append.  Chap.  XV.  (  1,  &c.  Palm.  569. 

^  S  JU.  lUyio.  836.  1  Salk.  148.  7  Mod.  '  Skiiu  244.  946.    And  tee  Man.  Ev.  Pr. 

138.  8.  C.  Bancs,  245.  399.  Pr.  Reg.  221.  152,  3cc.  for  the  different  modes  of  removing 

«  F.  K  B.  945.  A.  B.  Qi!b.  Exec,  175,  6.  causes  into  Uie  court  of  £jichef|uer. 
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matters,  will  not  permit  questions  in  the  decision  of  which  flit 
king's  revenue  is  interested,  to  be  discussed  before  any  other  tribu- 
nal :  On  such  occasions,  the  court  interposes  upon  motion,  by  order- 
ing the  proceedings  to  be  removed  into  the  Office  of  pleas*. 

When  a  certiorari  issues  out  of  Chancery,  it  is  returnable  in  that 
court ;  and  the  record  when  brought  up,  if  wanted  in  another  court, 
must  be  sent  there  by  miitimus.  And  anciently  it  seems,  no  other 
court  but  the  Chancery  could  grant  a  certiorari^  on  a  suggestioo, 
where  there  was  nothing  before  them** ;  but  it  is  now  settled,  that  a 
record  may  be  removed  into  the  King's  Bench  or  Common  Pleas, 
as  well  by  certiorari, out  of  these  courts^,  as  by  certiorari  and  mUti- 
mus  out  of  Chancery^ :  For  as  the  King's  Bench  and  Common  Pleas 
have  the  superintendance  of  all  inferior  jurisdictions,  their  proceed« 
ings  are  removeable  into  these  courts,  in  order  that  the  judges  may 
inspect  the  record,  and  see  whether  they  keep  within  the  limits  of 
their  jurisdiction*. 


A  certiorari  lies  in  civil  actions  before  judgment,  in  the  King's 
Bench  or  Common  Pleas,  in  all  cases  where  these  courts  have  juris- 
diction, and  can  administer  the  same  justice  to  the  parties  as  the 
court  below  :  and  though  the  cause  cannot  be  determined  in  the 
court  above,  yet  this  writ  may  be  granted,  if  the  inferior  court  have 
no  jurisdiction  over  it,  or  do  not  proceed  therein  according  to  the 
rules  of  the  common  law'.  But  if  the  inferior  court  have  jurisdictioD, 
and  the  court  above  have  not,  a  certiorari  cannot  be  had  ;  as  where 
an  action  is  brought  in  London^  for  calling  a  woman  whore*,  or  upon 
ft  custom  or  bye-law  which  is  only  suable  in  the  inferior  court^  A 
ceriiorari  also  lies  to  remove  a  cause  from  the  court  of  the  isle  of  Ebf^; 


•  Harlr.  176.  Parker,  143.  1  An»t  905. 
n.  M«D.  Ex.  Pr.  161,  9.  1C4.  «.  1  Price, 
806, 

»  Gitb.  E»c.  13S.  citM  41  Am.  n. 

•  cVo.  Eliz.  821.  1  Ld.  Raym.  816.  8 
AUu  317.  7Vi.  Br*v,  77.  Ap|jend.  Chap. 
XV.  i  l,4cc. 

•  F.  N.  B.  844.  (A).  845.  (A).  Gilb.  Exec 
175,  6. 

•  Gilb.  Exec.  143.  1  SeHu  lU,  5. 
'  1  UL  P.  R.  853. 

f  8  RoL  Abr.  69«  Cadfa.  75. 


l>  1  Satk.  358.  6  Mod.  177.  S.  C  Saf. 
Rep.  156.  8  Bur.  777,  8.  8  Blac.  fiep. 
1060.  8  Boa.  &  Pal  93. 

1  1  Salk.  148.  8  Ld.  Raym.  836.  7  Mol 
138.  S.  C.  Wit:ianu  v.  T^Umw,  K.  89  GdK 
111,  K.  B.  citfxl  ID  Doug.  751.  (v).  Batia 
the  CoiDmoti  Plfaa,  wheu  the  writ  if  dtrert- 
ed  to  the  court  of  PItaa  of  the  BUhop  of 
£/y.  It  tthoMld  bH  hidor»ed  with  the  «o(Hi 
lUeo/Eiy,  b«.vr«  it  la  aealed.  R,  fi.  13  Vf. 
111.  C.  P«  aoil  <ee  3  Eaat,  188* 
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Or  from  the  Cinque  porU^,  or  other  exempt  jurisdiotion.  And  etea 
ID  the  case  of  a  customary  proceeding:  hy  foreign  attachroeot,  if  the 
defendant  cannot  find  bail  below,  he  may  sue  out  a  certiorari ;  and 
upon  putting  in  bail  in  the  tDdurt  above,  the  cause  shall  go  on  there^. 
Bot  it  seems  to  have  been  formerly  holden,  that  no  cerUorari  lay  to 
Walei/^f  or  a  cowmiy  palafine^  in  dvil  cases*^ :  And  it  cannot  now  be 
had  as  a  matter  of  course* ;  or  unless  a  special  ground  be  laid,  as  that 
the  case  strongly  calls  for  a  trial  at  bar'.  So  it  lies  not  in  general^ 
where  the  debt  or  damages  appear  to  be  under ybrfy  shillings^ :  but 
the  court  of  King's  Bench  have  refused  to  quash  a  certiorari  upon 
this  ground,  in  an  action  for  an  assault  brought  against  excise  officers, 
who  could  not  have  had  an  impartial  trial  in  the  inferior  court**. 
And  that  court  refused  a  certiorarij  to  remove  an  indictment  for  a 
misdemeanor,  and  proceedings  thereon  at  the  assizes,  after  convic- 
tion and  before  judgment ;  which  was  prayed  for  the  purpose  of  ap- 
plying for  a  new  trial,  on  the  judge's  refusal  of  the  evidence,  on  tlie 
ground  of  the  verdict  being  against  evidence,  and  the  judge^s  direc- 
tion'. 

After  judgment,  a  certiorari  does  not  in  general  lie,  to  remove  n 
cause  from  an  inferior  court ;  and  therefore  if  it  be  returned  thereon, 
that  the  defendant  is  condemned  by  judgment,  he  shall  be  remanded, 
mid  continue  in  prison,  without  being  let  to  bail  against  the  will  of 
the  plaintiff,  until  agreement  be  made  with  him  of  the  sum  adjudged^. 
But  if  a  defendant  in  execution  have  an  action  depending  against 
him  in  the  court  below,  this  being  returned,  will  be  a  cause  of  de- 
tainer in  the  court  above:  And  in  cases  of  absolute  necessity,  as 
where  the  ^inferior  court  refuses  to  award  execution*,  the  court  above 
will  grant  a  certiorari  after  judgment,  for  the  sake  of  doing  justice 
between  the  parties.    So  where  the  inferior  court  acts  in  a  sumtnary 


*  1  U1.  p.  R.  S53.  957.  '  Id.  ibid.  Append.  Chap.  XV.  f  6. 

^  I  Salk.  148.  8  Ld.  Raym.  837.  7  Mod.  '  Brovol.  Breo.  Jud.  140.  S  Brownl.  82. 

138.  S.  C.  Moyle,  69.  Clift,  374. 

«  Oilb.  Bmc.  908;    mUkmt  v.  Tkmn,  ^  4  Darnf.  k  East,  499. 

S.  S9  Gea  111.  K.  B.  cited  in  Doug.  751.  *  13  Eait,  411. 

f^J.  '  »*t  S  Hen.  V.  tt  1.  c.  «.  Year  B^k, 

*  Gilb.  Eicc.  SOI.  9  Hen.  Vi.  8. 

*  Doof.^  "749.  H^UHam  a.  TlosMf,  B.  SS  M  l^iK  P.  R.  S59, 3. 
Omo.  III.  K.  B.  cited  in  Dong.  ISl.  (v). 
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inethodi  6r  in  a  new  course  diflferent  from  the  common  law^  a  cer^ 
tiorari  lies  after  judgment ;  though  a  writ  of  error  does  not^. 

If  the  judgment  of  an  imferior  court  be  removed  into  the  King** 
Bench  by  eertiarariy  and  the  parljr  sue  a  scire  ftMcku  to  have  eaeeii« 
tion  upon  such  judgment,  he  ought  to  shew  in  his  scire  /aekUf  that 
it  is  the  judgment  of  an  inferipr  court,  removed  hither  by  eerUorairip 
and  to  point  out  the  particular  limits  of  the  infmor  jurisdiotioa^  aad 
pray  execution  within  those  limits :  But  if  the  judgment  be  leoMved 
into  the  King's  Bench  by  writ  of  error,  and  affirmed,  the  party  nay 
have  execution  in  any  part  of  England ;  for  by  the  affirmanoe  k  ii 
become  the  judgment  of  the  King's  BeQch^  And  now,  by  the  atatol* 
19  Geo.  III.  c.  70.  §  4.  reciting  that  persons  served  with  process 
issuing  out  of  inferior  ocorts,  where  the  debt  is  under  ten  pouadv 
(smce  extended  iojifleeu  pounds,  by  the  statute  5i  Geo.  III.  c  194. 
§  3.)  may,  in  order  to  avoid  execution,  remove  their  person  and 
eftcts  beyond  the  limits  of  the  jurisdiction  of  such  courts ;  it  is  en- 
acted, that "  in  all  cases  where  final  judgment  shall  be  obtained  lo 
'^  any  action  or  suit,  in  any  inferior  court  of  record,  it  shall  and  may 
'<  be  lawful  to  and  for  any  of  his  majesty's  courts  of  record  at  fVett* 
"  mimtm'y  upon  affidavit  made  and  filed  of  such  judgment  being  ob- 
''  tained,  and  of  diligent  search  and  inquiry  having  been  made  after 
^<  the  person  of  the  defendant  or  his  efiects,  and  of  execution  having 
''  issued  against  such  person  or  eflfects,  and  that  they  are  not  to  be 
^^  found  within  the  jurisdiction  of  the  inferior  court,  to  cause  the 
^  record  of  the  said  judgment  to  be  removed  into  such  superior  court, 
*f  and  to  issue  writs  of  execution  thereupon,  to  the  sbeiifi^  of  any 
'f  county  or  place,  against  the  defendant's  person  or  efiects^  in  the 
«  same  manner  as  upon  judgments  obtained  in  the  said  coorts  at 
**  Westminster:^*  Which  provbion  is  extended,  by  a  subsequent 
statutes  to  the  courts  in  Wale$,  and  the  counties  palaHme!^ :  but 
from  these  courts,  a  transcript  of  the  record  is  to  be  removed,  and 
not  the  record  itself;  and  the  latter  act  extends  to  all  Judgments,  tar 


•  I  SUk.  963.  OB  this  ftotnle,  att  J^fsuL  €hap,  XT. 

^  1  Ld.  lUym.  816.  3  Salk.  9S0.  Outh.  §  7»  Ice. 

99a  S.  a  and  see  3  Darnf.  A»  Btit,  S57.  '  And  lee  the fUtoteiS  Geow  III.  e.  43L 

bat  tee  F.  N.  B.  849.  C.  Gilb.  Repl.  117.  which  bai  a  limilar  provinoD,  applioibli  to 

«33  0eo.  IlLc.6a.§1.33.  And  for  the  theossitef  wywrtafcr  ifiartig^, 
forms  of  wriu  of  ctriioran  and  prooeedinp 
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the  ^fendant  »a  well  as  the  plaintiff.  In  a  case  arising  upon  the 
former  of  these  statutes,  where  a  judgment  was  signed  against  a  de- 
feudant  in  an  inferioi^  court  of  record,  and  he  surrendered  in  dis- 
charge of  his  half,  but  before  he  was  charged  in  execution,  he  was 
f^moVed  to  the  Fleet  by  haheoB  corpu$ ;  the  court  of  Common  Pleas 
deteftnined,  that  a  certiorari  might  be  granted  to  remove  the  record, 
in  ordei^  to  charge  him  in  execution  in  the  ^leet,  on  the  ground  that 
alfhbtfgh  the  case  of  ^  prisoner  in  actual  custody  be  not  within  the 
express  terms,  yet  it  is  within  the  equity  of  the  statute*. 

The  writ  df  c^ffiordn,  which  is  required  to  be  on  a  twenty  shilling 
etatnpl^j  should  be  directed  to  the  Judge  or  judges  of  the  inferior 
court,  from  lArhich  the  cause  is  intended  to  be  removed  ;  and  when  i^ 
is  for  the  removal  of  a  cause,  should  command  them  to  certify  the 
record^  with  all  things  touching  the  «ame*^ :  therefore  where  a  cer^ 
Oorari  iu  such  case  was  to  certify  the  tenor  of  a  record,  it  was  super- 
seded as  erroneous ;  for  being  to  remove  a  record  out  of  an  inferior 
court,  in  order  to  be  proceeded  on  in  a  superior  one,  it  ought  to  have 
been  to  certify  the  very  record ;  for  otherwise  no  proceeding  could 
be  had  upon  it^.    Where  the  certiorari  issues  out  of  Chancery,  it  is 
an  original  writ,  and  may  be  tested  at  any  time  in  term  or  vacation** ; 
and  should' be  made  returnable  on  a  general  return-day:  But  where 
it  issAes  out  of  the  King's  Bench  or  Common  Pleas,  it  is  a  judicial 
writ,  ahd  shbdld  be  tested  in  term-time ;  and  in  the  King's  Bench, 
it  is  u^all^ntad^  returnable  on  a  day  certain  in  courts    If  the  writ 
be  mis-ditee^>',  6t  otherwise  bad  in  point  of  law,  the  court  will 
order  K  id  Be  quAgked,  if  before  them ;  or  if  not  returned,  will  grant 
a  9Uperiededfi\  '  tiiit  the  court  cannot  quash  a  writ  that  is  not  before 
tfieii^ :  Albd  tlibugh  die  parties  to  whom  the  certiorari  is  directed, 
and  in  whose  keeping  the  record  is,  may  object  to  make  a  return  of  it, 
on  account  of  an  informality  in  the  direction,  yet  they  having  in  fact 
returned  it  into  the  court  above,  no  such  objection  can  be  taken  by 
third  persons^ 


•  1 II.  Blae.  538, 3.  •  Try»,  10. 

^SUL  48  Geo.  III.  c.  U9.  SAtd.  Part         '  TWc.  Brto.  67,  8.  Append.  Cbap.  XV« 

IL  {  III.  55  Gca  UX.  c  104.  SeMU  Part  §  I,  fce, 
II.  ilir.  rtAtk.dlS,  19. 

•  Append.  Chop.  XV.  §<  Mtcv  ^  WL  318.  and  tee  Say.  lUf .  15^. 
'  3  AUi.  317.           ^  i>  4  Dumf.  U  EaA,  499. 
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The  writ  of  ceriiorari  lies  for  (he  remoTal  of  all  cautes  from  iff* 
ferior  courts,  whether  the  defeDdant  has  been  proceeded  against 
therein  by  capias^  or  other  process  :  But  the  writ  of  haheoB  corptM^ 
ii?hich  will  next  be  considered,  only  lies  where  the  defendant  has  been 
arrested  upon,  or  served  with  a  copy  of  a  capiat,  and  either  remains 
in  custody,  or  has  given  bail.  This  latter  writ,  though  its  direct 
object  be  to  bring  up  the  body  of  the  defendant,  serves  consequentially 
to  remove  causes  against  him  from  inferior  courts  :  And  the  groand 
of  removal  upon  this  writ  is,  that  when  a  defendant,  against  whom 
there  is  a  cause  depending  in  an  inferior  court,  is  removed  by  haheas 
corpus  into  the  court  above,  the  inferior  court  have  lost  their  juris- 
diction over  him  ;  and  not  having  jurisdiction  over  hia  person,  they 
cannot  proceed  in  the  cause,  and  the  bail,  if  any,  in  the  inferior 
court  are  discharged*^.  But  this  writ^only  lies  for  the  defendant^  and 
cannot  be  had  by  the  plaintiffs  to  remove  his  own  cause  from  an 
inferior  courts 

The  writ  of  habeas  corpus^  of  which  something  has  been  already 
said^,  as  it  is  used  to  remove  prisoners  into  the  custody  of  the  marshal 
of  the  King's  Bench  or  warden  of  the  Fleet  prison,  is  a  judicial  writ, 
issuing  out  of  the  court  of  King's  Bench  or  Common  Pleas :  and,  like 
the  certiorari^  should  be  directed  to  the  judge  or  judges  of  the  in- 
ferior court,  in  which  the  record  is*^ ;  commanding  them  to  have  the 
body  of  the  defendant,  together  with  the  day  and  cause  of  his  being 
taken  and  detained,  to  do  and  receive*,  &c.  There  is  an  old  rule  of 
court^,  by  which  the  habeas  corpus^  when  directed  to  the  inferior 
courts  of  London,  Westminster,  Soidhwarky  and  other  courts  within 
Jive  miles  of  London,  might  have  been  returnable  immediate;  but 
otherwise  it  must  have  been  returnable  on  a  day  certain  in  court'. 


•  Skin.  244,  5.  And  see  3  Bac.  Abr.  15.  3  Dayley,  J. 

ITaule  &  Sel.  338.  in  which  latter  case  it  ■>  Cas.  Pr.  C.  P.  5.  Pr.  Reg  216.  Amit^ 

wag  bolden,  that  upon  the  remofal  of  a  363. 

came  by  etriiorari,  oat  of  an  mfierior  court,  «  ^nie,  349,  &c. 

tbe  pledgee  below  are  discharged,  by  puUing  *  For  the  direction  of  the  writ  of  kmUm 

in  and  perfecting  bail  above :  And  the  dis-  eorfm  in  particular  cases,  see  Append.  Chap, 

tinctioo  seem»  to  be,  that  when  tbe  plaintiff  XV.  J  15. 

lemoves  the  cause,  the  bail  are  immediately  .    *  Append.  Chap.  XV.  $  13. 

discharged ;  hot  when  the  defendant  re«  '  R.  M.  1654.  §  8.  K.  B.  and  see  R.  M. 

mOTes  It,  they  are  not  discharged  until  bail  1654.  §  11.  R.  H.  13  &  14  Cbr.  II.  C  P« 
above  bo  pat  in  and  perfected,  (d,  3^»Per 
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This  rule  however  having;  fallen  into  disuse^  tlie  wril,  we  have  seen% 
is  now  ahrays  made  returnable  immediate. 

The  writ  of  certiorari  or  habecu  corpus^  when  delivered  to  the 
judge  or  judges  of  the  court  below,  instantly  suspends  their  power  ; 
so  that  if  they  afterwards  proceed,  it  is  a  contempt,  for  which  they  are 
liable  to  an  attachment ;  and  the  subsequent  proceedings  are  void  and 
coram  non  judice\  On  receipt  of  the  writ  therefore,  it  should  be 
forthwith  allowed  and  retunied:  And  the  officer  cannot  refuse  to 
obey  it,  under  pretence  of  not  being  paid  his  fees  in  the  court  below, 
or  the  charges  of  bringing  up  the  defendant*^ :  for  the  formerj  he  has 
a  proper  remedy  by  action  ;  and  for  the  latter,  if  not  paid,  the  defen  • 
dant  may  be  remanded**. 


It  was  formerly  usual  for  the  defendant  in  an  inferior  court  to  sue 
out  a  writ  of  certiorari  or  habea$  corpui^  and  keep  it  in  his  pocket, 
without  producing  it,  till  issue  was  joined,  the  jury  sworn,  and  tlie 
plaintiff  had  given  his  evidence ;  by  which  means  the  plaintiff  was 
not  only  put  to  a  considerable  expence,  but  the  defendant,  knowing 
before-hand  what  proofe  he  could  produce,  had  an  opportunity  of  op- 
posing them  by  false  witnesses*.  To  remedy  this  mischief,  it  was 
enacted  by  the  statute  43  Eliz.  c.  5.  that  ^'  no  writ  of  habeas  corpus, 
or  other  writ  to  remove  any  cause  depending  in  an  inferior  court, 
having  jurisdiction  thereof,  shall  be  received  or  allowed  by  the 
**  judges  or  officers  of  such  court,  but  they  may  proceed  therein  as  if 
**  no  such  writ  were  sued  forth  or  delivered,  except  the  said  writ  be 
**  delivered  to  such  judges  or  officers,  before  the  jury  have  appeared, 
^  and  one  of  them  is  sworn."  And  still  further  to  avoid  vexatious 
delays,  by  the  removal  of  causes  out  of  inferior  courts,  it  was  enacted 


« 


c< 


•  jimie^  352, 

^  Bro.  Abr.  tit  Cattte  de  remoter  plea,  pi, 
48.  1  S.ilk.  148,  9.  2  Lcl.  Raym.  857,  8. 
S.  C.  GHb.  Exec.  144.  200.  202.  Gilb.  Repl. 
1 17.  Doag.  749.  as  to  the  writ  of  uri'mrwi ; 
and  Cro.  Car.  261.  1  Mod.  125.  T.  Jon. 
209.  3  Mod.  85.  Skin.  244.  1  Salk.  148. 
352.  6  Mod.  177.  S.  C.  ai  to  the  writ  of 
kabeot  eoTpuM, 

«2  Str.  814.  2  Bcir.  1152.  and  sec  Pr. 
B«g.2t9.  1  H.  Blac.  105. 


^  1  Str.  508.  2  Sir.  12«2. 

*  See  the  preamble  to  the  statate  43  KHz. 
c.  5.  But  if  the  certiorari  had  been  delivered 
after  the  jory  were  charged  with  the  evi- 
dencet,  the  inferior  court  might  hare  pro* 
cecded  to  take  the  verdict,  and  then  cer- 
tified ;  becaoie  the  jory  were  sworo  to  apeak 
the  truth,  and  the  intent  of  the  eertlormi  m 
•uch  cane  wai  not  to  itop  the  trial*  Grlb* 
Exec.  144. 
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by  the  statute  21  Jao.  I.  c.  23.  §  2.  that  <<  no  writ  of  habeoB  corpm^, 
''  certiorari^  or  other  writ,  except  writs  of  error  or  attaiDt,  to  stay 
*'  or  remote  any  cause  depending  io  an  inferior  court  of  record^ 
**  having  jurisdiction  thereof,  where  the  same  arises  within  its  jurta- 
*'  diction,  shall  be  receired  or  allowed  by  the  jndgpes  pr  oflkera  of 
**  such  court,  but  they  may  proceed  therein,  &c.  except  the  said  writ 
<<  be  delivered  to  such  judges  or  oflBcers,  before  wftie  or  deuuirrer 
"  joined  in  the  said  cause ;  so  as  the  same  be  not  joined  within  atjp 
**  weeks  next  after  the  arrest,  or  appearance  of  the  defendant.**    Tliis 
statute  is  confined  to  inferior  isourts  of  record ;  and  does  not  extend 
to  the  case  of  an  interlocutory  judgment :  therefore  the  practice  is 
thitt  case  is  to  allow  the  habetu  carpus  or  certiorari^  in  like  manuer 
as  upon  the  43  Eliz.,  provided  it  be  delivered  at  any  time  before  the 
jury  are  sworn*;  which  is  also  the  practice,  where  issue  is  joined 
within  six  weeks  next  after  the  defendant's  arrest  or  appearance. 

By  the  statute  21  Jac.  I.  c.  23^  it  is  further  provided,  that  <<  if  in 
''  any  cause,  not  concerning  freehold  or  inheritance,  or  title  of  land, 
**  lease  or  rent,  commenced  or  depending  in  any  such  inferior  court 
<<  of  record,  it  shall  appear  or  be  laid  in  the  declaration,  that  the 
'^  debt  damages  or  things  demanded  do  not  amount  to  or  exceed  the 
"  sum  of  Jive  pounds,  then  such  cause  shall  not  be  stayed  or  re- 
**  moved  by  any  writ  or  writs  whatsoever,  other  than  writs  of  error 
**  or  attaint :  And  if  any  writ  or  writs  shall  be  granted  or  sued,  forth 
*'  contrary  to  the  intent  and  meaning  of  this  act,  the  judges  of  the 
'*  inferior  court  may  disallow  and  refuse  the  same,  and  proceed  aa 
^<  if  no  such  writ  had  been  granted  or  sued  forth  :  provided  there  be 
*^  an  utter  barrister,  of  three  years  standing  at  the  bar  of  one  of  the 
**  four  inns  of  -court,  steward  or  under-steward,  town  cleA,  judge  or 
*^  recorder  of  such  inferior  court,  or  assistant  to  the  judge  or  judges 
^*  of  the  same,  who  is  not  an  utter  barrister  of  that  standing,  there 
*^  present,  and  not  of  counsel  in  any  action  or  suit  there  depending*/* 
If  this  proviso  be  not  complied  with,  the  cause  may  be  removed  at 
any  time"* :  and  the  court  will  not'  grant  a  procedendo,  where  the 
judge  is  a  barrister,  if  he  be  not  present  at  the  trial*. 


•  3  Bur.  'r59.    bat  lee  Pr.   Re;.   817.         <^  §  & 
Barnes,  «21.  b.  Camin.  *  Cro.  Cmr.  79.  3  Mod.  »5. 
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'  Smu  aftar  the  mtkiogf  of  this  statiitey  a  method  ww  coDtrited  of 
fenNHFinif  CAUMS  for  saios  not  ezoe^bg  fioe  pouodsy  by  w^&ag  up 
an  aoCioB  for  a  fietitioua  demand  to  a  larger  amount ;  and  Ihen^  upoa 
rataig  out  a  AoAooa  covputi  all  the  causes  were  removed  together** 
To  defeat  this  oontrivaoce,  it  was  enacted  by  a  subsequent  statute^, 
that  ^  the  judges  of  such  inferior  oourts  as  are  described  in  the 
^  statute  of  JmmeB,  may  proeeed  in  such  causes  as  are  therein  apsoi- 
^  fiedy  which  appear  or  are  laid  not  to  exceed  the  sum  of^«e  poundsi 
^  although  there  amy  be  other  aotioiis  against  the  defendant,  whesein 
^*  the  pbintiflP's  demands  may  exoeed  the  sum  of  five  pounds.**  And 
bsdy,  by  the  statute  19  Geo.  III.  o.  70.  ^  6.  whidi  Ukes  a^way 
the  arrest  under  ten  pounds  in  inferior  courts^  it  is  provided,  thai 
^  Bo  oanse,  where  the  cause  of  action  shall  not  amount  to  the  soil  of 
*^  tern  pounds  or  upwards,  (since  extended  to  Jtfteen  pounds  or  uj^ 
wards»  by  the  statute  51  Geo.  III.  c.  134.  ^  8.)  <<  shall  be  remdved 
**  or  removeable  into  any  superior  court,  by  writ  of  kabmoi$  eofpm 
**  or  otherwise,  unless  the  defendant  shall  enter  into  a  recogoiaiaH)e 
**  to  the  plaintiff,  in  the  inferior  court,  with  two  snflkieot  sureties,  in 
'^  double  the  sum  due,  for  the  payment  of  the  debt  and  costs,  in  case 
**  judgment  shall  pass  against  himV*  A  sunihtr  recogoiaap^  is 
required,  on  the  removal  of  causes  from  any  court  of  inferior  jv^rif* 
dictiooy  into  the  court  of  CSommon  Pleas  at  JLanQosler,  where  the 
cause  of  action  does  not  aasount  to  the  sum  of  101.  or  upwards,  by 
the  statute  34  Geo.  III.  c  W.  §  3.  And  liso  days  notice  exclusive 
must  be  given  of  the  biul,  in  the  court  below^  Ui  order  that  the  pji^ntiff 
may  have  an  ^portunity  of  foqniriog  into  tbw  sufficiency^. 

On  a  osrfiorofi,  the  record  itself  is  returned,  in  the  condition  iu 
whidi  it  was  when  the  writ  came  to  the  court  below^ :  And  this  writ 
removes  all  things  done  in  that  court,  between  the  lesfo  and  roturh 
of  it^  But  upon  a  habecu  corpuif  the  record  itself  is  never  removed, 
as  it  is  upon  a  certiorari^  but  remains  below ;   and  the  return  is  only 


•  PtliD.  403.  <K  p.  1  Mk.56S.  6  Mod.  177.  8.  C.  S  U. 

^  IS  Geo.  I.  89.  {  5.  lUyn.  1108.  4  Atk.  317.  For  tho  forms  of 


*  For  tbo  fofia  of  a  idn  faekti,  on  a  ra-      retnmf  of  proceedings  in  a  boroogh  ooutt, 
«of  oisanoe  of  ball  on  tiiii  itaiote,  mo  Ap-      toe  Append.  Chap.  XV.  §  8 1  in  tlie  Mayor's 


pead.  Chap.  XLI.  (  15.  oourt  of  Lmdoa,  by  foniga  altaehiiiont,  ML 

*  Imp.  K.  B.  717.  Imp.  C  P.  703.  (  4;  and  in  the  great  sesuons,  id.  }  18. 

•  Gilb.  Exec  144.  8S0.  OUb.  Repl.  117.     .    '  I  Salk.  149.  8 14.  Raym.  SSlL  M,  C 
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an  Recount  or  history  of  the  proceedings,  stated  and  sent  up  to  .the 
superior  court,  to  enable  them  to  judge  and  determine  the  matter 
there^.  It  is  not  deemed  a  sufficient  return  to  a  habecu  eotjnu,  that 
before  the  coming  of  the  writ,  the  party  was  bailed  ;  for  he  is  still  in 
custody  in  contemplation  of  law^ :  And  when  the  writ  is  disallowed 
by  the  inferior  court,  for  any  of  the  causes  before  mentioned%  it  must 
still  be  returned  to  the  superior  court,  with  the  special  matter^. 


On  the  return  of  the  eeriwrari  or  kabecu  corpuBy  if  thedefendaDi 
bd  in  actual  custody  on  mesne  process,  the  court  wiH  not  discharge 
hufij  until  bail  be  put  in  and  perfected  above* ;  and  therefore  in  such 
case,  the  usual  way  of  gaining  the  defendant  his  liberty,  is  to  put  ia 
and  perfect  bail  below,  before  the  writ  is  brought^  When  the  de- 
fendant is  not  in  actual  custody,  at  the  return  of  the  cerftoraraor 
habecLS  carpus,  he  must  put  in  bail,  if  called  upon,  in  the  court 
oioeo;  which  bail  is  either  common  or  special,  as  ia  the-oeurt 
behw. 

Before  the  statute  13  Geo.  I.  c.  SO.  every  defendant,'  not  being 
an 'executor  or  administrator,  must  have  put  in  special  bail  apon 
a  certiorari  or  habeas  corpus,  in  all  actions  whatsoever,  except 
actions  for  words  and  trifling  assaults,  unless  a  judge  bad  otherwise 
ordered'.  .  By  that  statute,  **  no  person  shall  be  holden  to  specioA 
*'  bail,  upon  process  issuing  out  of .  an  inferior  court,  where  th^ 
^  cause  of  action  shall  not  amount  to  the  sum  of  ybrly  skiUings  or 
**  upwards."  And  by  a  subsequent  statute^,  **  no  person  shall  be 
'^  arrested,  or  holden  to  special  bail,  upon  such  process,  where  the 
^  cause  of  action  shuU  not  amount  to  the  sum  of  fen  pounds  or  up- 
^*  wards.  :^'  This  provision,  has  been  since  extended,  by  the  staAote 
51  Geo.  III.  a  124.  §  8.  to  **  all. actions  in  inferior  courts,  where 


^' 


•  1  Salk.  352.  6  Mod.  177.  S.  C.  Skin.  Cromp.  419, 90. 

4S5.  And  for  Uie  form  of  a  retam  that  tiie  *  R.  M.  1634.  §  7.  R.  H.  S  Jar.  IL  (^J. 

defendAnt  wmt  taken,  fcc.  oo  a  plaint  leTied  K.  B.  R.  M.  1 654.  §  10.  C  P. 

in  the  iheriff*i  GowtaiLnuhn,  lee  Append.  '  New  Guide,  K.  B.  244. 

Cbap.  XV.  i  14.  ff  R.  M.  1634.  §  9.  R.  H.  2  Jer.  If.  K.  B. 

^Stimim  h  SUk,  H.  85, 86  Gar.  II.  cited  R..M.  1649.  reg.  8.  R.  M.  1654. $  12.  a  F. 

in  8  Cromp.  419.  i  Salk.  98.  1U8.                                  Jk    « 

«^ff<e,.405t  6.  h  19  Geo.  IIL  c.  7a  .                     »  ' 

<  1  Mod.  195,  3  Mod.  85.  Cartii,59.  2 
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^  (be  cftuse  of  aetion  shall  not  amount  to  fifteen  pounds,  cxdusiTO  of 

^  any  costs,  charges  and  expences,  that  may  haTe  been  iocurredy 

''  recoTeredy  or  become  chargeable,  in  or  abont  the  suing  for  or 

<'  reooTeriog  the  same,  or  any  part  thereof;   except  where  the  cause 

^*  of  such  action  shall  arise  or  be  maintainable,  upon  or  by  virtue  of 

'^  any  bill  or  bilk  of  exchange,  promissory  note  or  promissory  notes ; 

'^  10  vrhich  cases  the  parties  liable  thereupon  may  be  held  to  special 

^'  bail,  in  such  manner  as  if  this  act  had  not  been  made  :'*  which 

statate  was  oonlinued  by  the  57  Oeo.  III.  c.  101.     Therefore  at  this 

day,  unless  there  be  a  cause  of  action  to  that  amount,  the  defendant 

need  not  put  in  special  bail,  'upon  a  certiorari  or  habeas  corpus^  in 

the  court  above:   though  if  it  be  under  that  amount,  he  must  enter 

into  a  recognizance  with  two  sureties  to  the  plaintiff,  in  the  court 

behwy  pursuant  to  the  statute  10  Geo.  III.  c.  70.  §  6.    On  a  reoog« 

nisance  to  render  in  an  inferior  court,  if  the  proceedings  are  removed 

into  the  King^s  Bench  1>y  writ  of  error,  a  render  in  that  court 

has  been  deemed  a  good  performance  of  the  condition*. 

At  the  return  of  the  writ  of  ceriiorari^y  or  habeas  corpKe^'ibe 
plaintiff  should  obtain  a  rule  or  order  from  a  judge,  for  the  defendant 
to  put  in  bail  within  four  days  after  notice  of  the  rule,  if  in  term ;  or 
Sn  vacation^  within  six  days  after  notice  thereof.  But  it  is  a  rule  in 
the  King's  Bench,  that  **  no  bail  shall  be  put  in  upon  any  writ  of 
'^  habeas  corpus^  before  the  writ  is  returned ;  and  that  sudi  bail  shall 
*'  not  be  taken  by  any  justice  of  this  court,  unless  that  writ,  with  the 
**  return  thereof,  Mhall  be  offered  before  the  said  justice  to  be  jBled,.at 
'^  the  time  of  putting  it  inV  If  a  defendant  be  arrested  by  process  of 
the  King*s  Bench,  and  removed  by  habeas  corpus  to  the  Common 
Pleas,  he  may  put  in  and  justify  bail  in  either  court*. 

The  bail  upon  a  habecu  corpus  are  taken  on  a  Aatl-jpiece,  which 
is  annexed  to  the  writ  and  return,  setting  forth,  in  the  King's  Bench, 
that  the  defendant  is  delivered  to  bail  upon  a  habeas  corpus,  at  the 


•  1  «lr.  49.  C.  p. 

H  Lit.  p.  R.  862.  <>  R«  H.  10  W.  III.  and  aee  R.  M.  165K 

«  R.  H.  10  W.  HI.  fa.J  K.  D.  Bod  lee  R.  E.  89  Car.  I(.  K.  B. 

R.  M.  1654.  §  8.  K.  B.  R.  M.  1649.  reg.  8.  •  1  Bos.  &  Pul.  311.  Ante,  870. 363. 

R.M.  1654.  §  11»  12.  R.  H.  ra  fc  14  Car.  11. 
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suit  of  tbe  plaintiff  or  pUiDtifib  mi  the  plaini^ ;  iii  whiob  reqpael  'ik 
differs  from  the  bail-piece  upon  a  cept  coiput:  In  tlie  ComooD 
Pleasi  the  bail-piece  contains  a  short  statement  or  abstract  of  the 
kmbecu  corpuSf  with  the  names  and  additions  of  the  bail,  and  the  sum 
sworn  to  ;  and  in  that  conrti  it  is  filled  up  by  the  clerli  of  the  dockets^ 
ifho  attends  one  of  the  judges  to  put  in  the  bail,  and  to  render  the 
principal,  if  necessary^.  Where  oometon  bail  are  sufficient,  the  bail- 
piece  should  be  filled  up,  annexed  to  the  hobeat  corpn$  and  return, 
and  filed  by  the  defendant'e  attorney  at  a  judge's  chambers^  withia 
the  time  allowed  by  the  rule^  Where  ipeetoi  bail  are  required,  they 
may  be  put  in  at  any  time  pending  the  rule,  before  a  judge  ia  town, 
oommiesioner  in  the  country,  or  judge  of  assize  in  his  circuit*^ :  and 
Ibey  are  either  abtoliUe  or  de  heme  esse,  as  upon  a  cepi  eorpm^. 
The  reoognizanCe  of  bail,  ia  die  King^s  Bench,  is  general,  that  if  the 
defendant  be  condemned  at  the  suit  of  the  plaintiff  (or  plaintiffs)  la 
ike  plaimty  he  shall  satisfy  the  costs  and  condenmation,  or  render 
himself  to  the  custody  of  the  marshal :  but  in  the  Common  Pleas,  it 
is  taken  in  a  penalty  or  sum  certain,  being  double  the  amount  of  the 
aum  swora  tq,  upon  condition  that  Xhe  defendant  do  appear  to  a  new 
fwrigio^,  to  be  filed  within  two  terms ;  and  that  if  he  be  condemned 
10  the  action,  he  shall  pay  the  condemnation  money,  or  render  himself 
a  prisoner  to  the  Fleet :  and  in  that  court,  on  a  removal  by  habeo^ 
eerpuMy  tb^  wrigiMd  should  it  seems  be  shewn,  upon  tendering  the 
dedaratiooy  if  insisted  on ;  and  agree  in  the  nature  of  the  action^  the 
sum  in  demand^  and  the  county,  otherwise  the  bail  are  not  liable'. 

When  special  bail  are  put  in  upon  a  habeiu  corpue^  notice  tberectf 
abould  be  given  in  writing,  before  the  expiration  of  the  rule,  to  the 
plaintiff's  attorney' ; .  who  is  allowed  twenty  eight  days  in  the  King's 
Bench,  or  in  the  Common  Pleas  twenty  days**,  after  they  are  put  in, 
to  except  to  them  :  and  if  he  do  not  except  to  them  for  insuffideooy 
within  that  time,  the  bail-piece  should  be  filed  by  the  defendant's  at- 
torney, within  /ovr  days  after^.    If  the  bail  in  an  inferior  court  olbt 

•  R.  T.  8  W.  Ht.  reg,  3.  §  1.  K.  B.  and  'R.  M.  1(554.  J  12.  C  P. 
see  Append.  Chap.  XV.  (  16,  &0.  f  Append.  Cbap.  XV.  §  30. 

*  Imp.  C.  P.  704.  709.  >»R.  M.  .1654.  §  II.  R.  H.  13  k  14  Cur. 
«  New  G  uide,  K.  B.  850, 51.                           U.  C.  P. 

«>R.T.  8.  W.]ll.rf7.3.{  1.  K.  B.  1  R.  M.  1654.  $  8.  R.  BC  16  Cir.  ILand 

«  R.  M.  1654.  §  7,  8.  K.  B.  R.  M.  1654.      note  (b),  1  Sidk.  98.  K.  B.  R.  M.  1654.§  \U 
i  1 1.  R.  H.  13, 14.  Car,  II.  C.  P.  Ante,Vn.         R.  H.  13  fc  14  Ccr.  II.  C  P. 
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(0  iweaiM  bj|il  Jo  the  aolion  in  the  Kiog^s  Benoh^  the  phuntiff  k  in 
genecal  conapelkble  to  take  them ;  because  he  might,  but  did  not 
except  to  theni  below :  But  it  is  otherwise,  .where  a  cause  oomep 
hitbec  out  of  London ;  for  the  suflBciency  of  the  bail  there  is  at  tbe 
peril  of  the  clerk,  and  he  is  responsible  to  the  plaintiff;  so  that  the 
plaintiff  had  not  tbe  liberty  of  excepting  to  them ;  and  the  clerk  b  not 
responsible,  if  tbey  be  deficient,  in  this  court,  though  he  was  in 
Isndon\ , 

«  » 

Iftfie  plaintiff  be  djssatisfled  with  tbe  bail  put  in  by  the  defendant^ 
be  should  obti|in  a  rule  or  order  from  a  judge,  for  better  hail,  vtuoh 
viU  entitle  him  to  a  procedendo^  unless  they  are.perfiBCted  in  /owr 
days  after  service  of  tbe  rule^ :  and  thereupon  the  same  m,differemi 
bail  must  justify,  (aa  in  other  cases),  within  the  four  days,,  if  the  nolo 
be  served  in  term ;  but  if  served  in  nacaMon,  it  ia*  sufficient  for  the 
defendant  to  give  notice,  within  the  time  allowed  by  the  rule,  of  An 
intended,  justification  on  the  first  day  of  the  ensuing  term^.  The 
eoiirt  of  King's  Bench,  we  have  seen^,  will  not  gi^e  time  to  eorreot  a 
snmomer  in  the  notice  of  justification  of  bail;  .and  it  is.  a  rule  in 
that  oonrt,  not  to  allow  time  for  justifying  bailon  a  Aoieat  corpme^ 
on  account  of  the  delay*.  Where  the  rule  for  better  bail  was  served 
oa  the  14th  of  Jcmnary^  and  the  bail  did  JM>t  justify  until  the  ]Mb9 
(he  court  held,  that  the  plaintiff's  jdrocecIeiiA).. was. regular':  But 
where  the  role  expired  in  vacation,  a  render  on  tbe  first  day  <of  the  en«r 
aoiag  term  eedenie  airid  was  deemed  good ;  though  notice  were  not 
given  till  afterwards  on  the  same  day,  and  after  a  writ  of  jaronMffinb 
bad  issued  to  an  inferior  court,  where  the  cause  originated'. 


The  bail  upon  a  hgbea9  eorpue  are  liable  to  all  the  ac^iooi 
tion^  in  the  return  of  it«  wherein  the  plaintiff  or  pkintiSi  aball  deolara 
within  two  terms\  But  this  must  be  understood  of  the:  hail  upowa 
habeae  corpus  before  declaration  ;  for  it  is  said,  that  if  the  plaintilT 
have  declared  before  the  habetu  corpus  delivered,  in  one  action  which 
requires  special  bail,  and  in  another  wherein  common  bail  is  sufficient. 


*  1  Sslk.  97.  •  1  Chit.  Rep.  76.  fa  J.  Ante^  498. 
^  R.  M.  16  C».  a  fej.  K.  B.  '  /dL  130. 

f  Nev  Ouide,  K.  B.  S49.  and  s^e  Appeod.  '  5  East,  533.  and  see  16  East,  3S7. 

Cbap.  XV.  §  91.  k  R.  H.  9  Jac  II.  fu),  K.  B. 

*  i*ilf,  291. 
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the  bail  sbftll  be  special  only  as  to  tbat' action  which  requires  special 
bail,  and  common  to  Uie  other^.  On  a  remoYal  ajler  declaratioDy 
special  bail  are  liable,  though  the'  plaintiff  declare  in  a  different 
kind  of  action  in  the  court  aboYe,  so  as  it  be  for  the  same  caused 

If  bail  be  not  put  in  and  perfected  in  due  timci  a  procedendo  may 
be  awarded^ :  nvhich  is  a-  judicial  writ,  directed  to  the  judges  of  the 
inferior  court,  commanding  them  to  proceed  in  the  cause*^,  notwith- 
standing the  writ  before  delirered  to  them.  The  procedendo  re- 
moves the  suspension  created  by  the  cetHorarif  or  habeae  oorput : 
and  this  writ  may  also  be  awarded,  where  it  appears  upon  the  retom' 
of  the  habeas  corpuiy  that  the  court  above  cannot  administer  the 
same  justice  to  the  parties  as  the  court  behw ;  as  in  the  cases  before* 
mentioned^,  where  an  action  is  brought  in  London,  for  calling  a 
woman  whore ;  or  upon  a  custom  or  bye  law,  which  is  only  suable  in 
the  inferior  court.  So  where  a  habeas  corpus  was  brought  after 
interlocutory  and  before  final  judgment  in  an  inferior  court,  and  the 
defendant  died  before  the  return  of  it,  k procedendo  was  awarded: 
because,  by  the  8  &  9  W.  Ill*  c«  II.  the  plaintiff  may  have  a  «ctre 
facias  against  the  executors,  and  proceed  to  judgment,  which  be 
cannot  have  in  another  court ;  and  by  this  means  he  would  be  de- 
priTed  of  the  eflect  of  his  judgment,  which  would  be  unreasonable^ 
So*  where  an  action  was  brought  in  the  sheriff's  court  of  Londfrn, 
agunst  two  partners,  and  one  of  them  brought  a  habecLs  corpusj  and 
put  in  bail  for  himself  only,  a  procedendo  was  granted :  for  otherwise 
the  plaintiff  would  have  been  disabled  from  going  on  in  either  coort^. 
But  the  plaintiff  in  an  inferior  court,  from  which  a  cause  is  removed 
by  habecu  corpus,  is  not  entitled  to  a  procedendo,  after  render  of  the 
defendant,  and  notice  of  such  render ;  although  the  render  be  made 
after  the  day  on  which  the  rule  for  better  bail  expires^ :  And  a  pro^ 
cedendo  cannot  issue  after  service  of  the  rule  for  the  allowance  ot 
bail,  on  the  ground  that  the  plaintiff  was  called  by  a  wrong  name  in 
the  notice  of  bail ;  but  the  rule  for  the  allowance  should  be  first  set 
aside''. 


»  Serk  V.  Kewion,  H.  25  &  26  Car.  11.2  «  1  Salk.  352. 6  Mod.  177.  S.  C 

Cromp.  428.  ^AnU^  400. 

■>  1  Wils.  277.  1 1  Salk.  S52. 

«R. M.  1654.  $  8. K.  B. R.  M.  1654.  J  11.  ^l  Str.  527. 

R.  H.  13&  14  Cur.  M  C.  P.  >]6  East,  S87.  Anle^Wl. 

*  Append.  Chap.  XV.  §  23,  4.  k  1  Chit.  Rep.  575. 
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ta  causes  remored  from  the  Mayor's  court  of  London^  the  court 
above  will  allow  the  Yalidity  of  the  custom  or  bye  law,  upon  which  the 
ftction  is  founded^  to  be  discussed  in  a  summary  way,  upon  the  return 
of  the  certiorari  or  habeas  corpm^  and  before  it  is  filed* :  but  where 
tn  action  was  brought  in  that  court,  and  the  defendant,  who  was  an 
attorney  of  the  King's  Bench,  sued  out  a  writ  of  privilege,  a  proce^ 
dendo  was  awarded,  without  prejudice  to  the  defendant's  pleading 
his  pnTilege  in  the  court  below^  So  where  a  cause  was  removed 
from  the  Mayor's  court  of  London  by  habeas  corpus^  to  which  a 
return  was  made,  stating  a  custom  under  which  the  defendant  was 
sued  and  arrested,  error  being  suggested  in  the  proceedings  below, 
the  court  above  would  not  stay  the  procedendo  merely  on  that  ground ; 
hut  said,  they  would  leave  the  defendant  to  his  writ  of  error*^.  But 
except  in  causes  removed  from  London,  the  court  above  will  not  enter 
into  the  Talidity  of  a  custom  or  bye  law  in  a  summary  way,  on  the 
return  of  the  certiorgri  or  habeas  corpus ;  but  put  the  parties  to  de- 
clare upon  it  in  that  court,  and  demur^. 

If  a  reoord  be  filed  in  the  King's  Bench,  upon  a  certiorari^  it  can 
oever  be  sent  back  or  remanded,  either  in  the  term  in  which  it  is  filed, 
or  any  other;  iLnd  that  is  plain  by  the  act  of  d  Hen.  VIII.  c.  6. 
which  enables  this  court  to  remand  it  in  case  of  felony,  which  other- 
wise they  could  not  have  done* :  and  therefore  the  procedendo  must 
be  moved  for  on  the  return  of  the  ceriiorariy  and  before  it  is  filed  : 
But  upon  a  habeas  corpus  it  b  otherwise ;  because  the  very  record- 
below  is  not  returned  thereon,  and  therefore  cannot  be  filed :  conse- 
quently a  procedendo  may  be  granted  on  this  writ,  after  the  return  is 
filed ;  because  it  will  not  send  out  any  record  filed  in  this  court,  hut 
only  takes  off  the  suspension  created  by  the  habeas  corpus^.  After 
the  cause  has  been  once  remanded,  by  writ  of  procedendo,  it  cannot 
be  again  remored,  or  stayed  by^  any  writ  before  judgment^ :  And  if,' 
after  aprocecleiido  to  carry  a  cause  back  to  an  inferior  court,  the 
plaintiff  recover,  and  then  sue  out  a  fctre  faci<Ms  against  the  bail* 
below,  and  they  remove  the  proceedings  against  them  into  the  King's 


*  1  Ld.  RayiD.  581.  *  1  Salk.  352.  6  Mod.  177.  S.  C.  and  tee 
^  Say.  Rep.  156^  7.  OUb.  Exec.  144,  5. 

«  6 Ovnf.  Jc  Bait,  760.  and  we 8  Bos.  k  ntLibid, 

PaL  ^  C  gut.  31  Jac.  (.  c.  23.  §  3. 

*  St  Bar.  77i. 
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Bench  by  Habeas  corpusy  this  court  if  ill  award  a  pfdcedendo  ia  (hr 
suit  against  the  bail*. 

A  certiorari^  as  we  have  already  seen,  removes  the  record  io  ■ 
ci?il  caus^  from  the  inferior  court ;  but  though  the  record  be  bronghl 
up  on  this  wrif ,  into  the  court  aboTe,  yet  they  do  not  take  up  the 
cause  where  the  record  leaves  ofl^  but  begin  the  whole  proceedings  d§ 
1W90 ;  for  there  is  no  continuance  from  the  mferior  to  the  enperioi' 
court,  and  therefore  they  cannot  proceed  on  that  record  wbidi  was 
below :  and  though  a  certiorari  removes  the  reciord  in  the  oooditiov 
in  Which  it  was  at  the  time  of  the  serviesf  of  die  writ,  and  thereby 
transfers  the  same  into  the  superior  couft,  yet  it  cannot  mdw 
the  roll  of  the  inferior  cottrt  a  record  of  the  superior  one,  btit  only 
brmgs  up  the  record  from  the  inferior  to  the  superior  ooort^ ;  aod 
nothing  is  recorded  here  but  the  original*'.  Therefore,-  where  the  pro- 
ceediogB  in  an  inferior  court  of  record  vtef%  removed  1^  certiorari 
into  the  Common  Pleas,  and  the  question  was,  whether  the  piaintif 
should  declare  de  naw^ ;  it  appearing  by  the  return,  that  the  parties 
were  at  issue  in  the  court  below,  it  was  holden  that  the  pfamtiff  must 
declare  de  notcl^ :  And  on  a  certiorati  or  habeas  toifmt,  the"  plain- 
tiff may  declare  ia  tfaia  court,  as  he  pleases  ;  and  is  not  confined  to 
the  same  species  of  actbn  as  be  declared  in  beloW. 

i  ' 
So' upon  a  Aa&eat  cofjnM,  the  patties  have  BO  day  in  Court:  aod 
as  tbe  record  iir  not  removed  upon  this*  writ  from  the  inferior  court, 
but  only;att.atecouBt  or  histo^  of  their  proceedings,  the  plaintiff  must 
begin  de  no/eo^  and  declare  against  the  defendant  as  in  custody  of  the 
marshal^  But  it  iS'  otherwise  where  comiMnioe  is^  demanded  lod 
albwed;  for  there  the  superior  court  gives*  a  day  to  the  parties  in 
the  inferior  Oourt,  and  tkimsfars  the  r6lL  itself  into'  th^t  ootort;  And 
(he  reason  of  tbediftrence  is,  that  the  inferior  court  which  has  cooo- 
sance  bong  taken  out  of  a  superior  one,  the  Judges  oonthiue  Ibe 
emme  into  the  inferior  courts  as  inte  a  court  erected  by  the  kiJi|r»  ^ 


*  6  Darnf.  k,  Eavt,  365.  •  Pr.  Reg.  221* 

^  Gilbw  Bkce.  144.  900.  F.  N.  B.  71.  C.  f  1  Salk.  352.  6  Mod.  177.  S.  C.  and  ft* 

QilV.  ItopL  117.  but  tee  2  Atk.  317.  R.  M.  16  Car,  II.  (9,)  Skin.  245.   2  U* 

•BiOw  Abr.  tit  Couit  de  ramotr plM,  pi.  Raytn.  1102,  3.  2  Atk.  317.  Oilb.  H^ 

47.  114.  1  Don£  it  Bast,  372. 

4BanMi.345. 
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taken  out  of  the  ordinary  jurisdiction ;  and  therefore  the  prooeediagt 
go  on  as  in  the  court  in  which  they  were  commenced :  but  whera 
the  cause  i^  taken  &om  the  inferior  to  the  superior  court,  they  do  not 
proceed  as  in  the  same  court ;  for  it  would  be  below  the  higher  juris* 
diction  not  to  prooeed  on  it  as  r#s  tnle^a,  or  to  suffer  any  continnr 
snce  to  be  made  f«om  a  subordinate  power  to      ' 


The  declaration  upon  a  habeas  carpu$  must  be  delivered,  if  at 
all,  before  the  eud  of  the  second  term  after  putting  in  bail,  including 
the  term  in  which  it  was  put  in^  :  If  the  plaintiff  do  not  declare  within 
that  time,  the  defendant's  attorney  is  not  bound  to  accept  a  declara- 
tion ;  though  the  plaintiff  cannot  be  non-prossed  for  want  of  it*".  And 
if  a  cause  be  removed  by  the  defendant,  by  kabew  corpus,  out  of  an 
iaferior  court,  the  plaintiff  is  not  bound  to  declare  in  the  court  aboTc, 
if  he  has  taken  no  other  steps  than  compelling  the  defendant  to  put  in 
and  justify  bail  there^.  On  the  removal  of  a  cause  by  habecu  carpu$y 
eat  of  tfie  courts  of  Cctnierbunf^  Somthamipionf  HuU,  liichjield^ 
or  Poolj  which  are  counties  where  the  judges  of  ntsi  prius  seldom 
come,  if  the  action  be  transitory,  the  venue  must  be  laid  in  the  county 
of  KeM,  Southampton,  York,  Stafford,  or  Dorset,  where  the  town 
and  oounty  lies%  And  on  a  hcdkeas  corpus  returnable  in  Mickaet^ 
wuM$  or  JSastor  term,  if  the  declaration  be  delivered  before  the  third 
return,  the  defendant  is  not  entitled  to  an  imparlance^  So  when  m 
defiendant  removes  the  cause  by  habeas  corpus  from  ai|  inferior 
court,  and  Ibe  plaintiff  does  not  declare  until  the  next  term,  an  im« 
parkace  ia  net  allowed ;  for  auoh  removals  being  in  general  consi- 
dered aa  dilatory,  it  would  only  be  adding  to  the  dday,  if  an  imparl- 
were  graaited'. 


If  a  phdnt  be  levied  in  an  inferior  court,  within  six  years  after  the 
eanse  of  aotiiNi  aniae,  and  then  it  be  removed  into  the  King^s  Bench 
by  Ao&esw  corpus f  and  the  plaintiff  declare  here  de  novo,  and  the  de» 


»  <2Ub.  Exec  lU.  800.  F.  H.  B.  71.  C  1  Onmf.  k  East,  372. 

Cilb.  lUpL  117.  '3  Maule  Bl  SeL  93. 

^  1  Str.  631.  Baniet,  90.  but  tee  Cro.  •R.  M.1654.§  9.  K.B.R.M.  l654.§  12. 

Jac  6S0.  by  vhicb  it  apptan*  Uiat  anciently  C  P. 

Oie  plnntiir  bad  Ont  terms  to  daclaic,  after  '  1  Mod.  1. 9  Salk.  515.  1  Wits.  154. 

kaa  pit  IDS  and  1106  Damtlc  Bait,  75S.  CSDurnf.fc  East,  75^  but  tea  8  Bui.  8i 

«  &  M.  U  (W.  U.  f$,J  K.  B.  Cowp.  117.  Pol.  137. 
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fendant  plead  the  statute  of  limitations,  the  plaintiff,  we  bare  8^D^ « 
may  reply*  and  shew  the  plaint  in  the  inferior  court,  and  that  will  be 
sufficient  to  avoid  the  statute.  And  it  is  a  rule,  that  upon  a  cause  re^* 
moved  by  habecu  corpu$  out  of  an  inferior  court,  having  jurisdictioii 
of  the  cause,  if  judgment  be  given  for  the  plaintiff,  the  costs  below  are 
to  be  considered  and  cast  into  the  judgment ;  if  for  the  defeadant, 
the  charges  of  putting  in  baii^. 


When  the  inferior  court  from  which  the  cMse  is  to  be  removed  is 
not  of  record,  the  means  of  removing*  it,  we  may  remember^  are  by 
poney  recordari  facias  loquelam,  or  accedcu  ad  curiam.  These 
writs  are  chiefly  calculated  for  the  removal  of  actions  of  repimrn 
from  the  county  court,  or  court  of  some  lord  authorised  to  grant 
replevins ;  for  it  is  beneath  the  dignity  of  a  superior  court  to  proceed 
in  other  actions,  if  the  debt  or  damages  appear  to  be  under  forh/ 
shillings ;  and  therefore  in  such  case,  if  the  cause  were  removed,  (be 
court  would  remand  it  by  procedendo. 

If  a  replevin  be  sued  by  writ  out  of  Cbauoery,  then  if  the  plaintiff 
or  defendant  would  remove  the  cause  out  of  the  county  court,  into  the 
King^s  Bench^  or  Common  Pleas,  he  ought  to  sue  out  a  writ  of 
pone^ ;  which  is  an  original  writ,  issuing  out  of  Chancery,  directed 
to  the  sheriff  of  the  county  where  the  replevin  is  brought ;  and  when 
returnable  in  the  King's  Bench,  it  commands  the  sheriff  to  jml  before 
the  king,  on  a  general  return  day,  wheresoever,  &c.  the  plea  which  i» 
in  his  county,  by  the  king's  writ,  between  the  parties,  of  the  cattle  or 
goods  taken  and  unjustiy  detained,  &c 


The  writ  of  pone,  if  taken  out  by  the  plaimtig^m  replevin,  hath  a 
clause  in  it,  commanding  the  sheriff  to  eummon  the  defendant  to  ap« 
pear  in  the  court  above  at  the  return  day,  that  he  be  then  there,  to 
answer  the  plaintiff  thereupon"^.  If  the  replevin  be  removed  by  the 
defendant,  then  the  pone  commands  the  sheriff,  that  he  warn  the 


•ilnte,  85.  50.Trye,94. 

^  R.  M.  1654.  §  as.  K.  B.  R.  V.  1654.  '  F.N.  B.  69.  M.  Oilb.  Ropl.  108.  Ap- 

i  85.  C.  P.  pend.  Cbap.  XL1II.  i  84. 
*  Bfo.  Abr.  tit.  Omm  d»  nmovtr  pkUfpU 
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phiotiff  to  be  there,  to  prosecute  his  plaint  thereupon  agiiinst  the  4e« 
fendant,  if  be  shall  think  proper* :  And  by  this  mean%  both  parties 
bare  a  -day  in  the  court  abo¥e^. 

Wiien  the  plaint  is  in  the  county  court,  and  the  replevin  sued  there 
wiikout  writj  then  if  the  plaintiff  or  defendant  would  remove  it,  he 
oagbt  to  sue  out  a  writ  of  reeardari  faeiaM  loqmlam  ;  which  is  an 
original  writ,  issuing  out  of  Chancery%  directed  to  the  sheriff  in  whose 
court  the  plaint  is  entered',  cominanding  him  that  in  his  full  county^ 
he  cause  to  be  recorded  the  plaint  which  is  in  the  same  county,  without 
the  king's  writ ;  and  that  he  have  that  record  in  the  court  abore,  on  a 
general  return  day,  under  his  seal,  and  the  seals  of  four  lawful 
knights  of  his  county,  who  were  present  at  that  recording ;  and  that 
he  prefix  the  same  day  to  the  parties,  that  they  be  then  there^  to 
proceed  in  the  action% 

And  if  a  replevin  be  sued  by  plaint  in  the  court  of  any  lord,  other 
than  in  the  county  court  before  the  sheriff,  then  the  reeordari  has  a 
daase  therein,  commanding  the  sheriff,  that  taking  with  him  four  dis- 
creet and  lawful  knights  of  his  county,  he  go  in  his  proper  person  to 
the  court  of  the  lord  ;  and  in  that  full  court,  cause  to  be  recorded  the 
pUnt,  &c/^  and  from  this  clause  in  the  writ,  it  is  caUed  an  acceda» 
ad  cmriam^.  On  this  writ  the  sheriff  most  go  in  person  to  the  lord's 
court,  and  take  with  him  four  men  of  his  county ;  but  it  is  not  ne* 
cessary  that  they  should  be  knights\ 

The  phmtiff  may  remove  the  plea  out  of  the  camOy  court,  either 
by  jMMie  or  recordariy  without  cause  shewn ;  for  it  is  in  his  owa 
^lay :  but  the  defendant  cannot  remove  it  without  cause  shewn ; 
fi>r  since  it  is  in  delay  of  the  plaintiff,  a  just  cause  ought  to  appear  on 
record  for  such  removal^  The  cause  of  removal  usually  assigned  is, 
that  the  sheriff  or  hb  clerk  is  related  to  one  of  the  parties^;  and  the 
sheriff  cannot  return  that  the  cause  is  not  true.    But  if  either  the 


•  Append.  Chap.  XLIil.  §  85.  '  F.  N.  B.  70.  A.  Oilb.  lUpl.  llfi^ 

*  F.  N.  B.  70.  A.  Gilb.  Repl.  106,  7, 8. 8  r  Append.  Chap.  XUII.  (36.  and  see  8 
Ld.  IU7D.  1 108,  3. 1  Durnf.  tc  Eatt,  371.  Bot.  &  Pol.  138.  fa). 

<  F.  N.  B.  70.  B.  OiUi.  Bapl.  108.  ^  F.  N.  B.  la  B. 

^  TVye,  93.  « Gilb.  Repl.  103.  cilet  F.  N.  B.  €9.  M. 

«  F.  N.  B.  70.  B.  Append.  Chap^  XLUI.  70.  B. 

I  30.  k  Append.  Chap.  XUIL  §  85. 
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plaintifr  or  defendant  remore  t  suit  oot  of  the  brif  ii  covti,  tbey 
ought  to  shew  cause ;  because  tbey  should  not  oust  the  lord  of  the 
profits  of  bis  jurisdiction,  without  apparent^  reason* :  And  it  seenii 
that  such  causes  were  anciently  examined  before  the  writ  was  granted, 
«s  in  Cbancery  tbey  used  to  examine  the  cddsb  of  kction,  before  the 
l^ranting  of  driglnkl  writs ;  Ibut  this  in  both  cas'e^  is  noir  ttegfecced-, 
dhd  siich  ikriis  arie  iSsUed  ^  k  mMt^l*  bf  bbdi^^ 

The  writ  of  poAe,  reddrddri,  br  dedeJliig,  like  (hfe  ceMidHih*  or 
hhbeai  corpiiky  wheh  ddiveir^  to  thb  faberiff  or  I6lrd  to  iihltdk  it  ik 
directed,  ibstahtljr  suspends  hib  pbW^f ;  so  tbkt  i^  hh  afterit'ardk  pit)- 
4^ed,  iie  is  liable  to  In  kttabbibent,  knd  ibe  prdceedttags  kth  yiAA  Aai 
coriim  non  judice''.  And  !t  Bks  bebn  kdjudged,  tbkt  the  offtccfr  of  tfafe 
Inferior  bourt  cannot  refuse  payiif^  obedierice  to  the  ^^rit,  ubd^ 
pretence  of  not  being  paid  his  fees ;  for  be  is  obliged  to  obey  the 
writ,  and  has  a  proper  remedy  for  such  fees  as  are  due  to  bim^.  On 
the  rece!t>t  of  thte  iini  therefdre,  it  khould  hie  ibithlvith  allowed  and 
returned,  tinder  the  p^  oif  att  attkcArtient. 


The  rbfiirta  to  the  jfMie  ir  i^tdtdtiri,  &c.  should  be  riiade  and 

filiBd  by  tbb  pki^jr  diitng  it  6^t,  With  the  ^Ikd«r  oif  the  court  abdVe,  in 

twd  ierjtis  kf^er  It  is  returnable* ;  Or  upon  the  fthice!r*k  certifteate,  the 

iBursitor  will  i§isue  a  'prifcedimdo^.    The  riifeordtm  and  aee^das  ad 

curtdfh  slKNild  be  I'etUrAed  \itiA^  the  fiAfeiW^s  s^ai,  and  the  seUk  of 

four  suitors  of  the  court :  And  it  fs  a  good  iretArn  for  the  kfaf^rHT  to 

say,  that  after  the  receipt  of  the  writ,  and  before  the  return  thereof, 

Ho  court  Wks  bold^n  ;  and  aT«o,  tUat  be  required  Ithe  lord  to  hold  his 

«6airt,  knd  be  WoOld  not,  so  tbitt  be  dontd  not  M^cnite  the  SkMie ;  aod 

thereiipdn  tb^  -jUsriic^^  khall  awnrd  a  dUtrinfftUf  diredfed  bnto  tbe 

^b^riii;  to  OiiMitk  the  lord  to  hbld  lits  Cdurt ;  latid  sUitH  alitt«<,  &c. 

Wb'eii  thfe  teiUfh  Is  'fil€id,  the  cause  it   seems  canhot  vOlerwartk 

he  iremsaiViiid'* ;  *ubfess  it  was  removed  from  a  court  of  anderit  de- 

Uitesbe^. 


*  V.V.  B.  70.  A.  ^flb.  Ifepl.  105.  see  Append.  Chip.  XLIII.  i  31. 

*  Qilb.  Repl.  105.  f  /rf.^  35.  37, 

«  F.  N.  B.  4.  E.  f  F.  K.  B.  fS.  E. 

*  2  Bur.  1151,  «.  Giib.  Repl.  ir5.  'AnU,  ^  Id.  69.  M.  (a).  Gilb.  Repl.  10. 

f  Fortke  iona  if  a retatn  to  a  ^»^n<^', 
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If  die  pone  «r  rec^rdoifh  fce.  beat  A^  ket^p  Hie  pltiot  entered 
in  tbe  coivijty,  yet  the  oaufie  is  wall  remave4 ;  l^eodns^  boAh  Are  tbe 
kkig's  oourti^.  But  if  tbe  oaiMie  be  rem^ted  out  of  tb?  «9ivt  of  any 
oiker  lord,  by  a  writ  whfeh  beare  il«te  befbre  the  entry  of  the  plaint* 
it  is  not  ^ood^.  The  reason  of  the  differcMMO  is,  beeause  Ih^  sherifl^ 
by  whom  the  coiiaty  is  held  or  farmed,  beilifr  ^he  kieg*s  iromediale 
depaty,  the  king  may  remoive  the  replevin  out  of  the  sheriff^a  eonrt 
into  his  own,  without  shewing  oaoae ;  and  therefore  it  is  not  material 
whether  the  reeordari  be  tested  before  the  phint  qt  not :  and  al** 
though  the  defiradant  eanaot  remove  the  plaint  without  eauae,  yet 
this  is  not  in  order  to  prevent  the  sheriff  from  being  ousted  of  his 
jurisdiotion,  but  that  the  plaintiff  may  not  be  delayed  without  good 
cause  shewn :  But  where  the  record  is  removed  out  of  the  lord^s 
court,  which  has  a  jorisdtetion  by  grant  or  prescription,  there  must 
be  oaose  shewn  for  snoh  removal ;  and  the  cause  will  be  absurd,  if 
the  aceedoB  aU  amiam  bear  date  before  the  plaint,  for  that  cannot 
be  a  eauae  to  oust  the  lord  of  his  jurisdictioni  wluch  was  not  in  being 
at  the  time  of  tbo  writ  issued^. 

So  the  piatnt  is  well  removed  by  cerisflrcrt,  where  it  ought  to 
have  been  by  pone  or  recordari^:  So,  if  one  plaint  be  removed* 
where  another  ought  to  have  been ;  or  where  there  is  a  variance 
between  the  plaint  and  the  writ*.  If  the  plaintiff  has  abeady  declared 
in  the  county  court,  yet  nothing  sbaM  he  removed  by  the  plaint^: 
And  though  the  plea  be  disnootinuM  in  the  county,  yet  the  plaintiff 
or  defendant  may  remove  the  plaint  into  the  Kiog's  Bench  or  Com^ 
noB  Pleas  by  reeordnri^  &o.  and  b®  shail  declaWi  and  the  court 
shaH  hfdd  plea,  upon  the  same  pkiat*. 

If  the  writ  of  pone  or  recordariy  Sic.  be  brought  by  the  plaintiff', 
and  the  defendant  do  not  appear,  on  or  befbre  the  appearance  day  of 
the  retom,  the  plaintiff,  having  previously  filed  the  writ  and  return 
with  the  filacer'',  should  give  a  rule  with  that  officer,  for  the  defen- 
dant to  appeal,  which  expires  in  four  days^;  and  upon  his  non« 


*  F.  N.  B.  71.  J>.  Gitb.  Repl.  i  18.  '  P.  N.  B.  71.  A.  Gilb.  BepL  113, 

*  ^  cWL  '  ^*i  *^ 

«  GUb.  Repl.  1 18,  1*.  '  Barneti,  22«. 

*  F.  N.  B.  69    M.  faj.  Cm.  Eltf.  M3.  ^  Prac.  Reg.  371. 
OUb.  Repl.  108.  bot  lee  Moor*  30.  ^  2  jBop.  Ic  Pui.  138. 

3b2 


420 


OF  THE  BEMOVAI.  OF  CAUSES, 


uppearanoe  within  that  time,  sae  tnit  a  pane  per  vadimi^ ;  upon 
-B  summons  is  made  out,  and  senred  upon  the  defendant :  and  if  he 
ido  not  appear,  the  plaintifi;  on  the  return  of  iitAtl^  should  sue  out  i 
-di^iringcuf',  and  ttfterwards,  if  necessary,  an  alicu  or  plurtet  cKi- 
•iringas^  upon  which  issues  are  leyied  from  time  to  time,  until  the 
4efendant  appear,  when  lie  must  pay  the  costs  of  the  diflerent  writs' : 
CT  if  nuUa  btma  be  returned,  the  pluntiff  may  have  a  coptas^,  sd4 
process  of  outlawry.  If  the  cause  be  remoTcd  by  the  defemdani  by 
-ponef  and  the  plaintiff  appear,  but  the  defendant  make  defiiult,  a  du-^ 
iringai  is  the  first  process  for  compelling  his  appearance ;  and  oa 
muUm  bama  returned,  a  capia$  may  be  bsued'^.  The  appearance  of 
4he  defendant  is  entered  with  the  filacer^;  after  which,  the  next  step 
is^for  the  plaintiff  to  declare :  And  though  he  has  already  declared 
in  the  inferior  court,  yet  as  nothing  is  removed  but  the  plaint,  be 
must  declare  de  fiooo  in  the  court  aboTe^.  But  the  dedaration,  ia 
ihe  Common  Pleas,  should  regulariy  be  delivered  before  the  end  of 
-the  teooficl  term  after  the  return  of  the  recordari,  &c.  unless  the 
plaintiff  has  obtained  a  rule  for  time  to  declare,  which  it  seems  be 
may  do  in  repfeetn  as  well  as  in  other  actions  ^;  and  if  it  be  not 
delivered  till  the  third  term,  the  court  will  set  it  aside  for  inegu* 
larity'. 


When  the  writ' of  |NNie  or  recordari^  &c.  is  brought  ly  die  defen- 
dant^ be  should  file  it  and  the  return  with  the  filacer;  and  harrmg 
entered  his  appearance,  give  a  rule  for  the  plaintiff  to  declared,  with 
the  master  in  the  King's  Bench,  or  filacer  in  the  ComoDon  Pleas : 
and  if  the  return  be 'filed  'on  or  before  the  appearance  day,  there  is 
no  occasion  to  demand  a  declaration  in  writing*;  but  otherwise  a 
written  demand  is  necessary".    The  rule  to  dedare  may  be  given,  in 


« tl  Hem  VI.  50.  F.  N.B.  70.  A.  Gilk. 
Hepl.  107.  Append.  Chap.  XLIIL  §  dS. 

^Id.  ibid.  Append.  Chap.  XLIII.  }  33. 

«  8  Set.  Pr.  850.  Imp.  C.  P.  746.  Ante, 
187, 8. 

*  3  Hen.  VI.  54, 5.  F.  V.  B.  70.  A.  QWb. 
RepL  106,  7.  Pr.  Reg.  371.  7%ff.  Bm.  37. 
Append.  Chap.  XLIII.  (  34. 

«  81  Hen.  VI.  50.  F.  N.  B.  70.  A.  Gilb. 
Repl.  106, 7.  and  lee  8  Bot.  ft  Pal.  137. 
vbera  a  iSUmgtt  iaraed«  for  Gompelliiy 


llM'detMUttK'a  appeanmoe,  on  Uie  lemoTal 
of  a  caiMe  kf  the  pfauntiff,  by  miuiu  atf 


»  Trye,  94. 

T  F.  N.  B.  71.  A.  Gilb.  Repl.  113. 
^  1  Darnf.  fc  East,  371.  5  Taunt  35. 
>  5  Tannt  649.  and  see  AlUn  ▼.  Milkmd, 
H.  30  Geo.  III.  C.  P.  Imp.  C  P.  553, 4. 
kPr.Reg.  371. 
1  1  H.  Blac.  881. 
»  Prac.  iUs«  910.  Cai.pr.  C  P.5$f&  C. 
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(be  King's  Bench,  within  fourteen  days*,  or  in  the  Common  PIea» 
within  four  days^,  after  the  end  of  the  term,  and  served  on  any  day 
before  the  time  in  the  rule  has  expired ;  and  the  plaintiff,,  in  the 
King's  Bench,  must  dechre  within  four  dayd  after  such  serviced 
The  same  mode  of  proceeding  may  be  adopted,  to  compel  the  plaintiflT 
to  declare,  where  he  neglects  to  do  so,  after  having  sued  out  and 
filed  the  writ  of  recordariy  &c. :  And  if  he  do  not  declare  within  the 
time  limited  by  the  rule,  or  obtain  a  mle  for  time  to  declare,  the  de« 
feodant  may  sign  a  judgment  of  wm  prot^^  upon  which  he  is  entitled 
to  costs* ;  and  in  repUnin^  he  may  sue  out  a  writ  of  reiomo  ha" 
bendOf  or^  if  the  distress  was  for  rent,  proceed  to  execute  a  writ  of 
inquiry,  on  the  statute  17  Cfar.  II.  a  7.  If  the  party  suing  out  a 
recordariy  &c.  do  not  get  it  returned  and  filed,  within  two  terms^ 
the  other  party  should  apply  to»  the  filaoer,  for  a  certificate  that  the 
same  is  not  returned  and  filed ;  which  will  be  a  suflSdent.  warrant  for 
the  carsitor  to  make  out  a  writ  of  procedendo^  for  remanding  the 
caose  to  the  inferior  court^:  Or  if  either  party,  having  sued  out  a 
recordariy  &c.  neglect  to  file  it^  the  other  party,  for  the  sake  of  exr 
peditioo,  may,  without  waiting  till  the  end  of  the  second  term,  sue 
out  another  writ  of  the  same  nature,  and  get  it  returned  and  filed^ 
for  removing  the  proceedings  into  the  court  abo^ne. 

After  the  plaintiff  has  declared,  he  should  give  a  rule  for  the  de^ 
fendant  to  avow  or  make  cognizance ;  and,  in  the  Common  Pleas,  if 
the  writ  by  which  a  cause  is  removed,  be  returnable  on  the  first  re- 
turn of  the  term,  and  the  plamtiff  do  not  declare  within  four  days 
before  the  end  of  that  term,  the  defendant  is  entitled  to  an  imparlance, 
though  he  has  not  appeared  within  the  term<.  The  subsequent  pro* 
ceedings  are  similar  te  those  in  common  cases. 


»  11  Etst,  183.  •  1  Dnrnf.  ft  East,  371. 

^  Ailn  ▼.  MiUmard,  H.  30  Geo.  III.  C.  '  Barnes,  922.  «  Sel.  Pr..  951.  Imp.  C.  Fl 

P.  Imp.  C.  P.  533,  4.  748.  Append.  Chap.  XUII.  §  35.  37. 

«  11  East,  183.  «  2  fios.  ac  Pul.  137* 
'  F.  M.B.  70.  A.  Gilb.  Repl.  106,  7. 
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Of  the  Declakahon, 

AVING  stated,  in  <be  fireoedtog  dbi^yters,  (be  TaTMs  lB49unof 
briii|;i»g  the  defendant  into  court,  when  ait  large,  in  actiom 
connenoed  by  origimal  turrit,  or  by  bill  ef  JUidMe^x  or  laMfaf,  in 
Ibe  Kieg^a  Beneh,  or  eafnci#  qm&re  clamsum  ftegiHy  &o.  in  the 
Cemmon  Pleas,  and  also  wbailever  is  p^uliar  to  the  preceedinfs  fcy 
«v  against  dfformeit  and  oJSeer$j  who  are  sa;ppased  to  be  already  h 
eouit,  a(nd  priaaners  in  aotoal  custody  of  the  shcriflT,  <ce.  or  of  the 
«)at«tiiil  of  the  King's  Bendi  or  wAtden  of  the  Fleet  frison,  ^h 
the  removal  of  causes  from  ^erior  couits,  I  shali,  in  the  present 
chapter,  treat  of  the  deoUiration  in  ordinary  cases ;  where  the  defen- 
damt,  having  been  arrested  upon  or  served  wifh  process,  either 
appears  and  puts  in  and  perfects  special  imil,  ^en  necessary,  or 
files  common  bail,  or  an  appearance  is  entered  or  common  bail  filed 
for  him  by  the  plaintiff,  according  ^o  the  statutes*. 

The  declaration  is  «  specification,  in  legal  form,  of  the  drcum- 
vtafices  which  constitute  the  cause  of  action  ;  and  in  actions  by  ori- 
gimaljh  an  exposition  of  ilie  writ,  with  the  addition  df  time,  jriaeet, 
and  other  cfaroifmsttfnces^ :  And  it  is  eitber  in  chief  or  %  Me  ^. 
A  declaration  in  chief  is  at  the  suit  of  the  amne  plainciff,  for  the 
principal  cause  of  action,  or  that  for  which  the  writ  was  sued  out : 
A  declaration  hy  the  bye  is  at  the  suit  of  a  different  plaintifl^  or  of 
the  smme  plaintiff  "for  «  different  cause  of  action. 

The  plaintiff  can  in  no  case  declare  against  the  defendant,  until 
the  return  day  of  the  writ :  and,  except  against  a^fomtet  or  jm- 
•Of»er«,  the  declaration  cannot  be  delivered  or  filed  ab$ohUely,  until 


*  19  Geo.  I.  c  29.  $  1.  altered  by  5  Geo.      267,  8. 

II.  e.  27.  45  Geo.  III.  c  124.  §  3.  51  Geo.  ^  Co.  Lit.  303.  and  see  ChiUy  on  Pkad« 

III.  c  124.  §  2.   Jnte^  131,  2.   137.  139.      iog,  1  V.  248. 
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Che  drfeod^nt  b^s  app^Ared,  Md  put  Ui  and  p^rfi^ed  qmial  bail; 
ivrh^o  neic)B9sary,  or  filed  cqiqipoii  bail,  or  an  appearv^no?  bas  beep 
enjbered  or  cominop  bail  filed  Igr  him  by  tbe  plairitiff»  according  to 
the  statutea.  0ut  wb^o  the  defendant  baa  been  aireated  upooy  or 
served  .with  a  copy  of  prQoeaa  against  bia  petrsoo,  tbe  ^aintiflf  may 
declare  de  ben^  eff^e^  or  cunditionallyj  on  tbe  return  of  the  >vrit, 
befoi^e  thjR  defendant  baa  appeared,  or  put  in  and  perfected  special 
bail,  ^c. :  And  the  declaration,  or  copy  of  the  bill,  is  usually  deli- 
vei^  before  appearance,  in  actions  agaioat  att(nr»ieM  and  officers  of 
tbe  court  of  King's  Bench,  and  prisoners  in  actual  custody  of  tfa^ 
aheriffy  marshal  or  warden.  Wbere.tliere  are  several  defendants,  against 
.wbona  it  is  intended  to  proceed  jointly,  the  plaintiff  cannot  dedare 
until  .they  are  all  in  court ;  ai\d  where  bailable  process  is  taken  out 
against  several  defendants,  the  plaintiff  cannot  declare  against  tliem 
severally :  but  it  is  otherwise,  where  the  process  is  not  IfoUable ;  for 
in  that  case,  we  have  seen%  the  plaintiff  is  pillowed  to  join  four  de* 
fendants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  them  severally ;  and  if  they  do  not  apjiea;*,  he  may  bring 
them  into  court,  by  entering  an  appearance,  or  £ling  common  bail 
for  them,  according  to  the  statute. 


In  aetions  by  bill  in  the  King's  Bench,  if  the  defendant  appeared 
personally  at  the  return  of  the  writ,  the  plaintiff  was  anciently  ob- 
liged to  declare  against  him  within  three  days^ ;  or  if  he  appeared 
by  attorney,  the  plaintiff  must  have  declared  before  the  end  of  the 
term^  Afterwards,  tbe  time  for  declaring  was  extended  ;  and  & 
rule  was  made  by  Cokcj  Ch.  J.  and  the  court,  in  the  reign  of  JaiBMS 
tbe  first,  that  the  plaintiff  ought  to  declare  the  same  term^  or  the 
term  after  bail  was  (iled^ ;  and  in  a  subsequent  case,  the  course  of 
the  court  was  certified  by  the  secondary  and  clerks  to  be,  that  no 
declaration  should  be  taken  upon  any  bail,  but  within  three  ierm0 
after  the  bail  filed;  and  it  was  said  thatliord  Ch.  J.  Popham  and 
the  court,  in  his  time,  made  an  express  order  accordingly  ;  for  before 
then  the  usage  was  often  otherwise  :  and  the  court  in  that  case  held 
it  to  be  a  very  good  course,  and  that  it  should  not  be  aItered^  la 
the  case  of  prisoners,  the  plaintiff,  agreeably  to  this  practice,  was 
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allowed  three  term$  after  the  arrest,  to  remove  the  dereDdant,  lo 
order  to  charge  him  with  a  declaration*.  At  length,  by  the  statute 
13  Car.  II.  Stat.  2.  c.  2.  §  3.  the  time  for  declaring  upon  a  bill  of 
Middlesex  or  latUatj  in  the  King^s  Bench,  was  limited  to  the  end 
of  the  next  term  after  the  defendant's  appearance;  and  a  rule  wis 
made  by  Hale^  Ch.  J.  that  the  court  would  discharge  prUaners  on 
common  bail,  in  two  temuf^ :  and  in  the  time  o(  Holt,  Ch.  J.  the 
course  of  the  court  was,  that  if  a  declaratiqp  were  not  delivered  os 
or  before  the  last  day  of  the  second  term,  sedente  curti,  the  defen- 
dant might  sign  a  non  pros ;  and  if  he  did  not  immediately  sign  it, 
though  he  might  afterwards  receive  a  declaration,  yet  be  was  not 
compellable  to  do  so,  but  he  might  well  refuse  it*^ :  and  accordingly, 
as  the  practice  of  the  court  then  stood,  if  the  declaration  was  tendered 
at  any  time  after  the  end  of  the  second  term,  and  before  the  non 
pros  was  signed,  the  defendant  was  not  bound  to  accept  it,  but  might 
sign  his  itoa  pros  at  any  time  after  the  end  of  the  second  term^.  Bat 
it  having  been  the  opinion  of  Mr.  Justice  BuUer,  that  by  the  geoe^ 
ral  rules  of  law,  a  plaintiff  must  declare  against  a  defendant  withia 
twehe  months  after  (he  return  of  the  writ,  though,  by  the  rules  of  the 
courtv  if  he  do  not  deliver  his  declaration  within  two  terms^  the  de* 
fendant  may  sign  a  judgment  of  non  pros* ;  it  is  now  settled,  agree- 
ably to  that  opinion,  that  unless  he  take  advantage  of  the  plaintiff's 
neglect,  by  signing  a  judgment  of  noft  pros^  the  plaintiff  may  deliver 
his  declaration,  at  any  time  within  a  year  next  after  the  return  of  the 
writ'. 

In  the  Common  Pleas,  or  in  actions  by  original  in  the  King's 
Bench,  when  the  proceedings  were  ore  tenus  at  the  bar  of  the  court, 
the  plaintiff  was  anciently  demandable  on  the  defendant's  appear- 
ance ;  and  if  he  did  not  appear,  or  would  not  count  against  him,  be 
might  have  been  immediately  nonsuited<^.  But  the  parties  by  con- 
tent, might  have  obtained  a  day  before  declaration,  which  was  called 
a  dies  d<xtus  prece  partium^ ;  for  the  consent  of  the  defendant 


•  9  Keb.  478. 

k/(f.818. 

«  19  Mod.  917. 

<  R.  M.  10  Geo.  II.  rtg,  2.  fh),  K.  B. 

•SDttraf.  &£ait»118. 

\ld.ihid.  3  Dunif.  &  East,  189,  4.  5 


Durnf.  &  East,  35.  7  Durof.  &  East,  7.  but 
see  9  New  Rep.  C.  P.  404. 

r  9  Hen.  IV.  15.  93.  99  Edw.  IV.  1. 

b  Hardr.  365.  Gilb.  C,  P.  41,  9.  tod  see 
D0C.  ^  999. 


OW  THE  BSCIiARATlOK.  425 

•xempted  the  plaintiff  fnmi  the  necessity  of  declaring  immediately. 
In  fbat  case,  if  the  defendant  had  made  default  at  the  day  given,  since 
there  was  no  declaration,  the  plaintiff  could  not  have  had  judgment, 
but  was  obliged  to  bring  him  in  again  by  process* ;  for  none  could 
have  judgment,  but  upon  complaint  exhibited  against  the  defendant 
whilst  in  court.  But  after  declaration,  if  the  defendant  had  made 
default,  judgment  was  given  against  him  ;  because  having  deserted 
the  court,  he  ceased  to  oppose  the  plaintiff's  demand,  and  so  sub- 
mitted that  the  court  should  give  judgment^. 

In  process  of  time,  when  the  proceedings  were  no  longer  ere  tenu9, 
but  the  defendant  was  at  liberty  to  appear  by  attorney,  the  defendant 
could  not  have  nonsuited  the  plaintiff  in  the  Common  Pleas,  or  by 
original  ip  the  Kiog*^  Bench,  without  giving  a  rule  to  declare,  and 
calling  for  a  declaration.  If  the  writ  were  returnable  in  ^ve  weeks 
o/Ecutery  or  on  the  lait  return  of  any  term,  the  defendant,  having 
given  a  rule,  and  called  for  a  declaration,  might  have  entered  a  non- 
suit, if  it  were  not  delivered  four  days  or  more  before  the  essoin-day 
of  the  ensuing  term*^ :  and  if  the  writ  were  returnable  on  any  other 
return,  the  defendant,  having  in  like  manner  given  a  rule,  and  called 
for  a  declaration,  might  it  seems  have  entered  a  nonsuit,  if  it  were 
not  delivered  some  time  during  the  same  term**.  But  if  the  defendant 
had  appeared  the  first  term,  and  given  no  rule  to  declare,  the  de* 
fendant's  attorney  might  have  been  compelled  to  accept  a  declaration 
the  second  term,  with  an  imparlance;  and  the  declaration  might 
have  been  entered  as  of  that  term,  with  an  imparlance  over  to  the 
next,  or  in  the  first  term  with  an  incipitur j  as  the-case  required*.  In 
such  case  however,  if  the  plaintiff  had  not  declared  the  second  term, 
a  nonsuit  might  have  been  entered  at  the  end  of  that  term,  upon  a 
eoDtinuance  over  by  die$  datuM,  but  not  the  third  term  or  after^ 

At  length  it  was  settled,  agreeably  to  the  statute  13  Car.  II.  stat.  2. 
c.  2.  §  3.  that  upon  all  process  returnable  the  first  or  any  other  return 
in  any  term,  the  plaintiff  shall  have  liberty,  to  the  end  of  the  next 
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•Muing  tenOy  to  deliver  hM  deoiatatioo  to  the  defey^aat^s  mtUmie}, 
or  leave  the  saine  in  tbe  office  :  and  the  defeodaDi^a  attorney  haviig^ 
.cfttered  lijs  appearanee  with  the  proper  offieer,  aa  of  that  term  in 
vbiob  the  proeess  is  returnable,  and,  in  tbe  jOomraon  Pleas,  giveo  i 
Tule  to  declare  in  the  pro|fter  offiee,  at  the  end  of  the  ensuing  terniy  or 
io/our  days  after  the  end  thereof,  and  called  on  4he  plaintiflTs  attoN 
ney  or  clerk  in  court,  if  he  can  he  found ;  4he  defendant  may,  at  aoy 
time  in  the  vacation  of  such  ensfuiag  term,  ptfter  Ihe  rule  for  dedariog 
is  out,  sign  his  non  pros  for  want  of  a  deolaratioo,  and  not  after- 
wards :  and  the  plaintiff  shall  not,  without  leave  of  the  court,  have 
any  longer  time  to  declare,  other  than  the  lime  to  be  limited  by  tbe 
4efeodam'8  rule^.  But  if  the  plaintiff  be  not  called  upon  by  rule  to 
declare,  be  hath  aU  the  vacation  of  the  second  term  to  declare  in'*.  If 
the  plaintiff  do  not  declane  in  that  time,  or  obtain  a  rule  for  time  to 
declare,  bis  cause  is  out  of  court ;  and  if  he  afterwards  declare,  the 
<Kiurt  will  set  aside  the  declaration  for  irregularity^.  So,  where  a  writ 
was  returnable  the  last  return  of  TrinUy  term,  and  an  appearanoe 
being  entered,  the  plaintiff  [Koceeded  no  further,  nor  obtained  a  rale 
•for  time  to  declare,  upon  which  the  defendant  in  Hilary  term,  being 
,tbe  third  term  after  the  return  of  the  writ,  gave  the  plaintiff  a  rule  to 
4eoIane,  and  for  waotof a  declaration  signed  judgment  of  nonpros; 
^. court  of  Common  Pleas  held  it  to  be  irregular,  because  the  plain- 
tiff by  ibis  own  default  was  out  of  court  at  the  end  of  the  second  term, 
,«md  the  defendant  therefore  could  not  rule  him  to  declare  but  at  the 
end  of  that  term,  or  within  ibur  days  after' :  And  where  one  of  two 
dqfendants  having  been  holden  to  bail  in  Trinity  term,  the  plaintiff 
sproceeded  to  outlawry  against  the  other,  and  delivered  a  declaratioa 
i^Aiosi  the  foamer  on  the  first  day  of  Easter  term  following,  not 
jbaniqg  obtained  a  rule  for  time  to  declare,  it  was  holden  that  the 
cause  WAS  out.of  court,  and  the  bail  entitled  to  an  exoneretuf*. 

Wtben  0,  defendant  is  ouilawed  before  judgment,  the  original  is 
dftermioed,  so  that  the  plaintiff  cannot  declare  thereon  while  the 
Otttlawry  .oemainsin  force,  but  is  put  to  a  new  action^:  And  if  two 
defendants  are  jointly  sued,  and  j)ne  jippears,  and  the  other  makes 
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defmtlt  and  is  outlawed,  he  who  tippeara  shall  be  diar^ed  ivitii  the 
ivhele*.  But  if  a  defendant  be  outlawed,  and  he  reverse  the  oat* 
lawry  aod  give  hail,  as  he  eaglit,  the  plaiatiff  nay  declare  asainathitn 
within  two  terms  after  the  outlawry  is  reversed  ;  and  if  he  do  not  de« 
clare  within  that  time,  the  declaration  may  be  refused,  but  the  plain- 
tiff shall  not  be  non-prossed^ :  And  it  seems,  that  after  the  reversal  of 
an  outlawry,  the  plaintiff  has  his  election  either  to  declare  upon  the 
first  original,  or  to  sue  out  a  new  one^.  In  declaring  against  A  upon 
a  joint  conirart  by  A  and  B,  it  is  not  enough  to  alledge  that  B  was 
in  due  manner  outlawed,  without  adding  that  he  was  outlawed  in 
ituit  Buit^ :  But  an  allegation  that  a  co-defendant  was  outlawed  by 
doe  course  of  Liw,  at  the  suit  of  the  plaintiff,  in  this  plea  and  suit, 
.    is  sufficient,  without  a  prout  paiet  per  recordum!". 

In  the  Common  Pleas,  the  course  of  ttie  <uNirt  is,  that  ahhough  the 
original  be  laid  in  London,  for  expediting  the  outlawry,  yet  when  the 
defendam  comes  in,  the  plaintiff  may  declare  against  him  in  any  other 
county,  be  the  action  local  or  transitory^ :  And  where  a  writ  of  capiat 
square  dluu8um /regit  was  issued  against  two  ^lefendants,  with  aa 
ac  'etkxm  in  debt,  upon  w4iTch  one  'of  tfhem  was  arrested  and  put  in 
bail,  -and  the  plaintiff  proc'eeded  *to  outhmry  against  'the  other  <te» 
Tendaift,  on  an  original  writ  issued  against  both,  and  aftcrwarrls  de*- 
dared  against  the  tbrnrer  defendairt  only,  aNedging  that  'be  was  oat> 
lawed  in  that  suit ;  the  court,  upon  reference  to  its  officers,  held  that 
these  proceedings  were  regular,  and  would  not  set  aside  'the  doclara- 
lion^  :  dbserving  (hat  h  was  founded  on  the  original,  on  (which  one  of 
Ihe  defendants  was  outhrwed ;  and  with  respect  to  the  writ  with  the 
ac  eticcmy  on  wbitihibe  other  defendant  was  arrested  and  put  in  bail, 
that -writ  was  issued  orily  for'the  purpose  df  bringing  him  into  oourt, 
imdliaving  so  done,  it 'had  answered  its  purpose;  ami  thatiwhen  a 
"defendant  is  in  court, 'the  plaintMT 'may  dedlare  against  him  sfor  any 
cattse  of  action  lie  may  think  proper^.  In  a  subsequent  case,  ibef 
would  not  entertain  a  motion  made  on  behalf  of  a  detentlant  .who 
had  been 'arrested  and  was  in  court  by  his  bail,  which  went  to  im- 
ffteach  an  outlawry  a^inst  another  defendant,  .who  was  not  before 
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the  court''.  The  defendant  in  this  court  shtU  hare  lu»  coats,  to  be 
taxed  by  the  prothonotaries,  if  the  plaintiff  do  not  proceed  within*  i«e 
terms  next  after  notioe  of  the  reversal  of  the  outlawry>. 

If  the  plaintiff  be  not  ready  to  declare,  before  the  end  of  the  next 
term  after  the  return  of  the  process,  he  may  obtain  a  side-bar  or 
treasury  rule  from  the  clerk  of  the  rules  in  the  King's  Bencb,  or  one 
of  the  secondaries  in  the  Common  Pleas,  for  time  to  declare^,  until 
the  first  day  of  the  ensuing  term ;  a  copy  of  which  rule  should  be 
served  on  the  defendant's  attorney,  or  stuck  up  in  the  King's  Bench 
or  prothonotaries'  office,  if  the  defendant  have  not  appeared  :  And  ia 
the  Common  Pleas,  there  is  no  difference  in  thb  respect,  between  a 
rule  for  time  to  declare  in  repleviuj  and  in  other  actions'.  This  rule 
cannot  in  general  be  had,  where  the  defendant  is  a  prisoner*.  Bnt 
where,  on  a  writ  against  three,  one  was  arrested  and  lay  in  gaol,  tod 
the  other  two  absconded,  the  cuurt  refused  to  discbarge  the  prisoner; 
saying,  that  he  must  appear  for  all,  or  lie  in  gaol  till  the  other  two 
were  outlawed^  In  such  case  however,  the  plaintiff  must  move  the 
court,  or  apply  to  a  judge,  for  time  to  declare  against  the  prisoner, 
until  the  outlawry  or  appearance  of  the  other  defendants'  ;  and  shew 
that  he  is  using  all  due  diligence  in  proceeding  against  them..  If  the 
plaintiff  be  still  unprepared,  he  may  obtain  rules  for  further  time  to 
declare,  from  the  beginning  to  the  end  of  the  term,  and  firom  the 
end  of  one  term  to  the  beginning  of  another,  alternately,  as  often 
as  may  be  necessary.  But  after  several  rules  have  been  obtained,  the 
courts  will  make  a  peremptory  one,  for  the  plaintiff  to  deckre  befi»e 
the  end  of  the  term  in  which  the  motion  is  made.  The  rule  for  this 
purpose,  in  the  King's  Bench,  is  absolute  in  the  first  instance,  and 
drawn  up  on  a  motion  paper  signed  by  counsel ;  but  in  the  Com- 
mon Pleas,  it  is  a  rule  to  shew  cause :  And  in  the  latter  court,  when 
the  plaintiff  does  not  declare,  after  having  obtained  time  for  that 
purpose,  the  defendant  may  sign  judgment  of  mm  pro$,  without 
giving  a  rule  to  declare^. 

In  the  King's  Bench,  when  the  defendant  has  appeared  and  filed 
bail  upon  a  bill  of  Middle$ex  or  latUat,  &c.  or  the  plaintiff  has  filed 
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it  for  tim  according  to  the  statate,  the  plaiotiff  may  declare  by  ike 
iye,  in  as  many  diflferent  actions  as  he  thinks  fit,  at  any  time  before 
the  end  i>f  the  next  term  afler  the  return  of  the  process* :  And  after  a 
plea  in  abatement,  if  the  plaintiff  enter  on  the  roll  quod  biUa  ccuBetmr, 
et  defendenM  eat  rime  die,  he  may  at  any  time  during  the  same  term 
in  which  the  process  is  returnable,  deliver  a  declaration  by  the  bye 
against  the  defendants  It  is  also  a  settled  point,  that  when  bail  is 
filed  by  the  defendant^  upon  a  bill  of  Middlesex  or  lofilaf,  &c.  any 
other  person  besides  the  plaintiff  may  declare  against  him  by  the  &ye, 
it  any  time  during  the  term  wherein  the  process  is  returnable,  sedente 
euri^:  But  where  bail  is  filed  by  the  pfcitfilii^ according  to  the  statute, 
this  is  not  such  a  general  bringing  of  the  defendant  into  court,  as  will 
warrant  any  person  except  the  plaintiff  in  deliyeriog  a  declaration  by 
ike  bye  against  htm'.  The  plaintiff  in  the  original  action  must  de- 
clare in  chie/f  before  he  can  declare  by  the  by^ :  but  any  other 
person  may  declare  by  the  Bye,  before  the  delivery  of  a  declaration  in 
ehtef:  And  indeed,  as  the  plaintiff  is  allowed  two  terms  for  declaring, 
another  person  who  has  only  one,  might  otherwise  be  deprived  of  the 
opportumty  of  declaring  by  the  bye. 

In  actions  by  ori|^fiei2  in  the  King's  Bench,  the  practice  of  de- 
•clarittg  by  the  bye  is  similar  to  that  in  the  Oommon  Pleas ;  where  the 
iome  plaintiff  is  allowed  to  declare  against  the  defendant  by  the  bye, 
in  as  many  different  actions  as  he  thinks  fit,  at  any  time  before  the  end 
of  the  next  term  after  the  return  of  the  processs ;  and  he  may  so 
declare  in  the  same  term,  though  the  debt  and  costs  on  the  first  de- 
xkration  are  paid^:  but  he  cannot  declare  by  the  bye,  after  the 
end  of  that  term^  i  nor  can  any  other  person  declare  by  the  bye,  ex- 
cept the  plaintiff^.  If  the  plaintiff  sue  out  a  writ  at  the  suit  of  himself 
and  wife,  he  may  deliver  a  declaratioo  by  the  bye  at  his  own  suit* : 


*  R.  M.  10  Geo.  II.  reg,  1.  (bj,  K.  B.  but  80.  But  taking  the  declaration  by  the  bye 
•ee  Qilb.  K.  B.  310.  out  of  the  office^  is  a  waiver  of  the  irregu- 

*  5  Dunif.  k,  East,  634.  larity.  3  East,  342. 

*  Poph.  145.  Carth.377.  1  Salk.  2.  S,  C.  fan.  PhilUpsU  Case,  1  Cromi>.  JOQ. 
Glib.  K.  B.  310.  342.  4  Bur.  2181.  3  Dumf.          f  Pr.  Reg.  142. 

&  East,  627.  »»  7rf.  144. 

'  2  Str.   1027.  Cas.  UiHp.  Hardw.   207.  i  Barnes,  346. 

&  C.  IL  M.  10  Qea.  II.  reg.  1.  K.  B.  *  Cas.  Pr.  C.  P.  6. 

f  6  Dumf.  At  Baity  156«  7  Danif.  8b  East,  \  Id.  132. 
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but  if  an  action  be  brousfht  by  the  husband  only,  and  a  dcelaratioB 
deUTa*ed  in  that  actioB,  he  cannot  declare  by  the  bye  at  the  suit  of 
bimaeif  and  wife,  t4iere  beiuisr  no  process  to  warrant  it*«  If  the  wrrit  be 
special,  the  plaintiff  cannot  declare  by  the  bye,  till  be  baa  declanni  ia 
the  original  action^ ;  but  if  it  be  with  an  uc  efiam  only,  be  may  delivw 
OS  many  declarations  as  be  thinks  fit  tbc^reon  against  tlie  deiendaat, 
during  the  same  term ;  thouc^  be  will  lose  his  bail^  by  deohiriasibr 
a  different  cause  of  action  from  what  is  expressed  io  the  ac  etiam^. 
So  on  a  capiaM  with  an  ac  etiam^  at  the  siiit  of  an  executor,  the 
plaintiff  caaoot  deliver  a  declaration  by  the  bye  at  the  suit  of  hinself 
lyeraoaally ;  bnt  if  the  writ  be  a  general  qumr^  clQunmm  ftegU^  the 
plaintiff  may  declare  by  the  bye  as  executor,  or  qmi  torn,  or  a0  assignee 
of  the  sheriff^. 


The  part8  of  a  declaration  are,  first,  the  tiile;  aeeondiy,  the 
venn^  ;  thirdly,  the  comittenceineiil ;  ioiirthly,  the  statemeat  of  the 
cau$e  Qfaviwm ;  and  lastly,  the  ctmclusion*.  The  deelaration  by  MI, 
in  the  Kin^^'s  Bench,  should  regularly  be  ^fititfeijf  of  the  day  on  which 
the  writ  is  returnable ;  for  the  bill,  of  whaeb  it  is  a  copy,  eaonot  he 
filed  till  the  bail  ia  put  in,  which  cannot  be  till  the  return  of  the  wrii^ 
And  where  there  are  several  defendants,  who  put  in  bail  ef  different 
terms,  the  declaration  should  be  entitled  of  the  term  whea  thelcat 


•  Cas.  Pr.  C.  P.  131.  Barnes,  337.  Pr. 
Reg.   ^A2.  S.C. 

»»Ca!i.  Pr.  CP.  58. 

« Id.  ibid.  Pr.  Res   137.  S.  C.  3  Wik.  61. 
^  fhiitey  ▼.  Sfmring,  £.  10  Geo.  HI.  C.  P. 
Imp.  C.  P.  233. 

*  In  Henlk's  Maxims,  it  is  said  that  a 
couut  or  declaration, be io^  terms  equivalent, 
ought  principally  to  contain  three  things; 
first,  the  plaiDtiff's  and  defendant's  namesi, 
which  in  actions  real  aie  called  demandant 
and  tenant,  and  the  nature  of  the  action; 
and  this  by  some  is  termed  the  demonstra- 
tion, or  demonstrative  part  of  the  count:  se- 
condly, the  time,  the  place,  and  the  act;  in 
which  ought  to  be  comprehended  hoir  and 
in  what  manner  the  action  did  accrue,  or 
first  arise  between  the  parties ;  when,  what 
day,  what  year,  and  what  plaGa,  and  to 


whom  the  action  shall  be  giTen ;  whkb  is 
called  the  dedaratioe  part  of  the  count :  and 
lastly,  the  perclose  or  conciokion,  which  is 
unde  deterioratut  ett.  Ice. ;  io  w%ieh  Ifce 
plaintiff  oag^t  feo  aver  aad  pndkr  to  pnvt 
bis  fkii,  and  shew  the  dmt^he  bath  sostaA- 
ed  by  the  wrong  and  injury  done  by  the  de- 
fendant ;  And  the  declaration,  according 
to  this  definition,  consisting  of  a  /rta, 
what  resembling  the  logical  ae^, 
and  condusion,  some  of  the  ancients  (i 
whom  none  was  more  fiNid  of  it  than  Mr. 
Heetxtood,  the  famous  recorder  of  Ipmdm), 
conceived  to  be  a  perfect  syllqgif  m.  Heath's 
Max.  2.  And  we  further,  as  to  the  sevcfal 
parts  of  a  declaratiout  Chaty  on  PleadinSi 
1  V.  p.  261,  ate. 

'  Gas.  ttaf.  flanlw.  14i.  hot  viir  miii 
271.306. 
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b«l  wttA  |tet  \A\    III  practice  it  is  usual,  io  both  courts,  whea  the 
cmase  of  action  will  admit  of  it,  to  entitle  the  declaration  g^neralhfp 
cyf  the  term  in  which  the  writ  is  returnable ;  and  thougli  filed  or  de- 
li teTed,  it  eann6t  regularly  be  entitled,  of  a  subseciuent  term^ :  And 
in  the  C^ommoii  Plete^  after  the  reteotal  of  a  repletom  cause,  by  writ 
of  r^eardari  faeifu  laqwekm^  the  declaration  must  be  entitled  6f  the 
term  in  which  thb  ^Ht  is  retumahle,  or  that  of  the  appearance^.    But 
thl»  declairalita  shetald  always  be  entitled  after  the  time  when  thA 
cause  of  tetien  is  stated  to  hSTe  acdraed  :  therefore,  where  the  cause 
ef  metieii  is  stated  to  haTE  accrued  after  the  first  day  of  the  term 
in  which   the  writ  is  returhable^  thte  declaratiofi  should  be  entitled 
of  %  aubeetquent  day  in  that  terra,  and  not  of  the  term  generally ;  tot 
a  generttl  titte  refers  to  the  first  day  of  the  term^  and  upon  such  « 
tille  it  would  appear  that  the  action  was  commenced  before  the  oa«se 
of  it  aeerueid.    Yet,  whe¥e  the  cause  of  action  was  stated  to  have  ac- 
crudi  OB  the  first  day  of  telrm,  the  court  of  King's  Bench  on  demurrer 
held,  that  the  declaration  might  be  entitled  of  the  term  generally :  fisr 
the  delivery  of  the  declaration  is  the  act  of  the  party,  and  in  ancient 
times  it  c6uld  not  hate  been  delivered  fill  the  sitting  of  the  court ; 
so  that  the  cause  of  action  might  weR  fauTe  accrued  before  the  aetual 
deUvery  of  the  dedaratioa^.     When  a  declaration  is  iinproperly  en- 
titled^ the  plaintiff  tnay  have  it  corrected,  on  an  affidavit  of  the  fhct* : 
And  leate  has  belen  given  to  amend  the  declaration,  by  entitliiig  it  of 
the  Vlay  on  which  it  was  actually  delivered,  instead  of  the  term  ge- 
tieraMy,  lin  i>rder  to  accord  with  an  averment  therein,  that  other  de- 
fendants namM  in  the  writ  were  then  outlawed^    Or  it  may  be  set 
right,  at  the  instance  of  the  defendant,  if  necessary  for  bis  der^nee : 
Tbvs^  whtee  the  declaration  is  entitled  of  the  term  ^generally ,  and  the 
defendant  pleads  plene  administrami'f  or  a  tender  made  before  the 
exhibiting  of  the  bill,  upon  which  he  would  give  in  evidence  an  ad- 
ministration of  assets,  or  tedder  made,  between  She  first  day  of  the 
term  to  Irhich  the  bill  relates,  aind  the  «ky  of  susng  out  i|he  vrrit ; 


MWils.24^  419.  S.C. 

^  3  Oarnf.  k  Bait,  624.  '  1  East,  133. 

*5  Taant  111.  1  Msrtb.  341.  S.  C.  (Cas.  ump,  Hardw.  141.  And  see  forther, 

'  1  Danif.  &  East,  116.  and  see  3  Wila.  as  to  tbe  viode  of  entiiUng  tbe  declaration, 

154.  3  Blac.  Rep.  735.  S.  C.  and  the  coDseqoencet  of  a  mistake  Umnao, 

•1  Wih,  18.  2  Wils.  456.  7  Durnf.  &  Chitty  on  Ple«liof,  I  V.  p.  «6l.  «^«- 
Ku^  474,  but  tee  6  Taoat  19.  1  M^nii. 
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he  has  a  right  to  call  updn  the  plaintiff  to  entitle  his  dedaratkn 
properly*. 

The  venue  in  personai  actions,  or  county  where  the  action  is  hid 
and  intended  to  be  tried,  is  local  or  tratmion^.  When  the  actios 
could  only  have  arisen  in  a  particular  county,  it  is  loco',  and  tlie 
venue  must  be  laid  in  that  county  :  for  if  it  be  laid  elsewhere,  the  de- 
fendant may  demur  to  the  declaration^ ;  or  the  plaintifT,  on  (he 
general  issue,  will  be  nonsuited  at  the  trial''.  Such  are  all  real  asd 
mixed  actions,  and  actions  of  ejectment,  and  trespass  quare  Hmtmm 
fregUj  &c.  And  an  action  on  the  case  for  a  nuisance  is  held  to  be 
local  in  its  nature ;  and  the  nuisance  must  be  proved  to  have  beet 
committed  in  the  county  where  the  venue  is  laid*.  But  where  tbe» 
action  might  have  arisen  in  any  county,  as  upon  contracts,  it  ii 
tranMitory,  and  the  plaintiff  may  in  general  lay  the  venue  whcrercr 
he  pleases^ ;  subject  however  to  its  being  changed  by  the  court,  if  not 
laid  in  the  very  county  where  the  action  arose. 

To  use  the  words  of  Lord  Man$Jieldj  in  the  case  of  Pabrigat  f  • 
Moiiyn^ :  ''  There  is  a  formal  and  a  subHanticd  distinction,  as  to 
the  locality  of  trials.  I  state  them,"  says  he,  **  as  diflB»«nt  things : 
With  regard  to  matters  arising  within  the  realm,  the  9ub$iaiiUial 
distinction  is,  where  the  proceeding  is  m  rem^  and  where  the  eflect 
of  the  judgment  could  not  be  bad,  if  it  were  laid  in  a  wrong  places 
That  is  the  case  of  all  ejectments,  where  possession  is  to  be  delivered 
by  the  sheriff  of  the  county ;  and  as  trials  in  England  are  in  parti- 
cular counties,  and  the  officers  are  county  officers,  the  jadgment 
could  not  have  effect,  if  the  action  were  not  laid  in  the  prqwr 
county**." 

With  regard  to  matters  that  arise  out  of  the  realm,  there  is  a  mtb* 
$taniial  distinction  of  locality  too :  for  there  are  some  cases  that  arine 
out  of  the  realm,  which  ought  not  to  be  tried  any  where  but  in  the 
country  where  they  arise :  as  if  two  persons  fight  in  Framce^  and 


•  1  Str.  638.  1  Wils.  39.  S.  C.  dted.  1  *  1  Taunt.  379.  bot  Me  S  Campk  S.  1 

WiU.  304.  S.  P.  and  m»  4  Esp.  Rep.  73,  4.  Bos.  &  Pi4.  825. 

k  Gilb.  C.  P.  84.  '  Oilb.  C.  P.  84.  and  Me  1  Sannd.  74.  (2)- 

«  1  Wili.  165.  «  Cowp.  176,  7.  and  Me  8  Campb.  874, 

d  Cowp.  410.  2  Blac.  Rep.  1033.  *  7  Dornt  fc  East,  5S7,  8. 


OF  7HS  DHCDiARATION.  438 

both  bttppettiag  OMually  to  be  here^  oae  sbovld  bring  tn  tetieii  of 
4M9Mamli  agtiott  the  other,  it  nigbt  be  «  doubt  whether  rach  en  so- 
tion  oDuld  be  naiDteined  here ;  becftnte,  though  it  is  not  a  crimlnel 
prosecution,  it  moflt  be  laid  to  be  against  the  peace  of  the  king ;  bat 
ibe  breach  of  the  peace  is  merely  local,  though  the  trespass  against 
the  person  is  transitory.  80  if  an  action  were  brought  relative  to  an 
estate  in  a  foreign  country,  where  the  question  was  a  matter  of  title 
only,  and  not  of  damages,  there  might  be  a  aotid  distinction  of  lo* 


But  there  is  likAwise  a  fsrwml  dietinetien,  which  arises  from  the 
mode  of  (rial :  for  trials  in  J!mf;lamd  being  by  jury,  and  the  kingdom 
being  divided  into  counties,  and  each  county  considered  as  a  separate 
district  or  principality,  it  is  absolutely  necessary  that  there  should  be 
some  county  where  the  action  is  brought  in  particular,  that  there  may 
be  a  process  to  the  sheiiflP  of  that  comity  to  bring  a  jury  from  thence 
to  try  it.  This  matter  of  form  goes  to  all  cases  that  arise  abroad ; 
but  the  law  makes  a  distinction  between  iran$iianf  and  loccd  ac- 
tione.  If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise 
within  the  realm,  it  may  be  laid  in  any  county,  the  place  not  being 
material ;  as  if  an  imprisonment  be  in  Middlesex,  it  may  be  laid  in 
JSmrfej/f  and  though  proved  to  be  done  in  Middlesex,  it  does  not  at 
aH  prevent  the  plaintiff  from  recovering  damages.  The  place  in 
transitory  actions  is  never  material,  except  where  by  particular  acts 
of  parliament,  it  is  made  so ;  as  in  the  case  of  churchwardens  and 
oonatables,  and  other  cases  which  require  the  action  to  be  brought 
in  the  county.  The  parties,  upon  sufficient  ground,  have  an  oppor- 
tunity of  applying  to  the  court  in  time  to  change  the  venue  ;  but  if 
they  go  to  trial  without  it,  that  is  no  objection. 

So  all  actions  of  a  transitory  nature  that  arise  abroad,  may  be  laid 
as  happeniniC  in  an  EngliMh  county*.  But  there  are  occasions  which 
make  it  absolutely  necessary  to  state  in  the  declaration,  that  the  cause 


•  Id  m  nplieatioo  to  a  plHi  of  ne  wnqtut  oopht  to  have  been  wed  jointly  with  the  de- 

metauflt^  Itc  io  a  writ  of  Ara>rr,  alledfiiog  a  feodant;  aod  if  it  be  pleadfc)  that  soch  other 

marriaire  io  SmiUmt,  it  it  not  ntctiMiy  to  perMxi  is  alivc»  to  wit,  in  8p*tin,  it  will  be 

ftate*  bv  way  of  vcooe,  ib»t  iue  inarna^  contidertd  as  pleaded  without  any  venuo. 

was  had  io  any  place  m  Enwtcml.  2  H.  BUc  7   Dumf  fc  East,  843,  and  see   1  Wms* 

145.    Nor  is  it  nceetsary  to  lay  a  ▼eaoe  in  Sannd.  8«  (2)« 
a  pice  ia  ibateawnt,  that  anoUicr  pcnoo 

9  F 
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of  action  reaBy- happened  abroad ;  as  Id  the  case  of  specialties,  ivheit 
the  date  must  be  set  forth.  If  the  declaration  state  a  specialty  to 
baTe  been  made  at  We&tmhMttr  in  Middletex^  and  npon  prodacing 
the  deedi it  bears  dale  at  Bengal^  the  action  is  gone;  because  hit 
such  a  iNmatico  between  the  deed  and  the  dedaratioo,  as  makes  it 
ftppear  to  be  a  different  'instrument.  But  the  law  has  in  that  case 
invented  «' fiction ;  and  *  has  aaid,  the  party  shall  first  set  out  the  de- 
scription truly,  and  then  give  a  Teuue  only  for  form,  and  for  the  sake 
-of  trial,  by  a  vicklicef,  in  the  county  of  MidMe^eXj  or  any  other 
-county.'*  In  declaring  on  foreign  bills,  though  it  is  usual  to  state 
4liat  they  were  drawn  at  the  place  where  they  bear  date,  adding  the 
frenue 'Under  a  «uisKcef*,  <yei  thb  does  not  seem  to  be  necessary^ 

In  an  action  upon  a  lease  for  rent,^&o.  when  the  action  is  founded 
upon  the  privity  of  cofntracif  it  is  fransifory,  and  the  venue  may  be 
laid  in  any  county,  at  the  option  of  the-  plaintiff ;  but  when  the  actioD 
is  founded  upon  the  privity  of  effale,it  is  local,  and  the  venue  must 
J>e  laid  in  the  county  where  the  estate  lies*.  Thus,  in  an  action  of 
jdebt  or  covenant,  by  the  lessor  against  the  lessee,  the  action  h&ng 
ibonded  on  the  privity  of  contract,  is  transitory^.  So,  if  an  action  of 
debt  be  brought  by  the  lessor  against  the  execuior  of  the  lessee,  is 
ihe  detmet  only,  it  is  transitory*.  And  debt  for  use  and  occupation, 
is  not  a  local  action^  But  if  the  action  4be  brought,  as  it  may,  against 
the  executor  of  the  lessee,  as  aaeignee,  upon  the  privity  of  estate,  ia 
the  debet  and  detinetf  it  is  local'.  In  covenant  by  the  grantee  of 
ihe  reversion  against  the  lessee,  the  action  l>eing  founded  on  the 
j>rivity  of  contract,  which  is  timnsfen'ed  from  the  lessor  to  the  grantee, 
by  the  operation  of  the  statute  32  Hen.  VIII.  c.  34.  the  action  b 
transitory^.  But  in  debt  by  the  assignee*  or  devisee^  of  the  lessor, 
against  the  lessee,  which  is  founded  on  the  privity  of  estate,  the  action 
is  local.  So  if  an  action  of  debt  or  covenant  be  brought  by  the 
lessor',  or  his.personal  representatives'^,  or  by  the  grantee  of  the  re^ 


-•  Bayley  on  Snif,  3  Ed.  175.  403.  GiIIk  C  P.  91. 

*  3  CMnpb.  304,  5.  "  1  Saund.  238.  Carth.  183.  1  Will.  IM* 

«  1  Vrmi.  Sauod.  241.  h,  (6).  *  Cro.  Car.  183.  1  WiU  \G5. 

<3  her.  134.  6  Mod.  194.  2  Star.  776.         *  W.Jon.  53. 

«nd  sc«  2  Sdk.  ^51.  *  6  Mod.  194.  and  tee  7  Barn^  h  Ea^ 

•  GHb.  Debi,  403.  Gilb.  C.  P.  91.  583.  2  Cast,  580. 

'5  Taunt.  2.5.  ■Latch,  197. 
a  a  Ler.  80. 3  Keb.  135.  S.  C.  Gilb.  DOt^ 
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Tenion%  against  the  assignee  of  the  lessee,  it  is  local,  and  the  yenne 
must  be  laid  in  the  county  where  tde  land  lies. 

There  are  some  actions  howcT^r,  of  a  tramUary  nature,  wherein 
the  Yenae,  by  act  of  parKament,  tnust  be  laid  in  a  particular  county. 
Thus,  by  the  statute  81  Eliz.  c.  5.  §  S.  **  in  any  declaration  or  in- 
**  formation,  the  oflence  against  any  penal  statute  shall  not  be  laid 
^  to  be  done  in  any  otiier  county  but  where  the  contract,  or  otfier 
**  matter  alleged  to  be  the  offence,  was  in  truth  done ;  and  every  de- 
^  fendant  in  such  action  or  information  may  traTerse,  and  allege  that 
^  the  offence  was  not  commuted  in  the  county  where  it  b  alleged  ; 
**  which  being  tried  for  the  defendant,  or  if  the  plaintiff  be  thereupon 
^  nonsuit,  then  the  plaintiff  shall  be  barred  in  that  action  or  informa- 
^  tion."    And,  by  the  statute  21  Jac.  I.  c.  4.  ''  in  all  informaUons 
^  to  be  exhibited,  and  in  all  bills,  counts,  plaints  and  declarations, 
<<  to  be  commenced  against  any  person  or  persons,  either  by  or  oa 
'^  behalf  of  the  king  or  any  other,  for  or  concerning  any  offence  com-r 
"  mitted,  or  to  be  committed,  against  any  penal  statute,  the  offence 
*'  shall  be  laid  and  alleged  to  have  been  committed  in  the  county 
^  where  such  offence  was  in  truth  committed,  and  not  elsewhere/* 
The  former  of  these  statutes  is  holden  to  be  still  in  force ;  and  it 
extends  to  all  actions  or  informations  brought  by  common  informem 
upon  penal  statutes,  whether  made  before  or  after  the  81  Elix^ 
And  hence  it  is  a  general  rule,  that  the  venue  in  such  actions  or  in- 
fomcations  must  be  laid  in  the  county  where  the  offence  was  com- 
mitted.   There  is  an  exception  in  the  statute  however,  that  it  shall 
not  extend  to  any  such  officers  of  record  as  had,  in  respect  of  their 
offices,  theretofore  lawfully  used  to  exhibit  informations,  or  sue  upon 
penal  laws  ;  which  exception  extends  to  informations  by  the  attorney 
general,  in  the  court  of  Exchequer^ ;  and  there  are  some  other  ex- 
ceptions in  the  statute,  relating  to  offences  concerning  champerty^ 
&c.    But  the  statute  «1  Jac.  I.  c.  4.  does  not  extend  to  offences 
created  by  subsequent  statutes* ;  and  neither  this  statut^^  nor  the 

•earth.  18«.  S  Mod.  336.  1  Salk.  80.  1  «  Buub.  236.  241.  Parker,  181.  3  Anftr. 

Show.  191.  S.  a  7  Durot  k,  Eait,  583.  871. 

*  Con.  Dig.  tit  Arikm.  N.  10.  Bui.  Ni.  *  I  Salk.  372,  3.  Bui.  NL  PH.  195.  M. 

PH.   194.  4  Bur.  2467.  2  Durot  k  Baft,  !«.  iVi.  3  Ed.  579.  3  Mania  k  Sel.  438,9. 

5138.  S  Boa.  Is  PoL  381.  4  Bast,  385.  9  442,  3.  445. 

East,  296.  5  Taont  754.   1   Manh.  320.  •  1  Slww.  354.  Bol.  iVi.  M  196t 
g.  C-'  14, 321.  (•;.  a  Masle  k  StL  429. 
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81  Elii.  c.  5%  extend  to  actions  brought  by  the  ptrtj  ghetd. 
There  are  also  certain  actions  wherein  the  vepue,  wbiph  would  oUmt- 
wise  be  transitory,  must  by  Tarious  acts  of  parliament,  made  for  pro- 
tectiog  officers  in  the  execntioo  of  their  duty,  be  laid  in  the  coaatj 
wherein  the  facts  were  committed,  and  not  elsewhere.  Sueh  m 
actions  upon  the  cose  or  ir€$pa§9  against  justices  of  peace,  majoci 
CT  bailiffii  of  cities  or  towns  corporate,  headborougfas,  portreves,  eoo« 
stables,  titbing-men,  chnrch-wardens,  &c.  or  oiher  pavoos  actiBg 
in  their  aid  and  assistance,  or  by  their  command,  tor  any  tbi»g  dose 
in  their  official  capacity^;  and  also  actions  agaiMt  any  person  or 
persons,  for  any  thing  done  by  an  officer  or  officers  of  the  exctte*,  or 
euBiomti^j  or  others  acting  in  his  or  their  ud,  in  exectttion  or  bf 
reason  of  bis  or  their  office  :  or  for  any  thing  done  in  pursuaaes  of 
the  act  for  consolidating  the  proYisioos  of  tbe  acts  relating  to  the 
duties  under  the  management  of  tbe  commissioners  for  the  affiurs  of 
taxes,  or  any  act  for  granting  duties  to  be  assessed  under  the  regs- 
lations  of  that  act%  &c.  In  an  action  on  the  statute  1  &  2  Ph.  h  M. 
0.  13.  for  driving  a  distress  out  of  the  huqdred,  if  tbe  hundred  in 
which  the  cattle  were  distrained  be  in  one  county,  and  the  hundred 
into  which  they  were  driven  in  another,  the  yenue  niiist  be  Isid  in 
the  latter  county^  So  an  action  on  the  statute  8  Geo.  IL  o.  86.  for 
sdiing  coals,  as  and  for  a  sort  which  they  really  were  not,  must  be 
brought  in  the  county  in  which  the  coals  were  (Mhered^  and  not 
where  they  were  contracted  for*. 

Also,  by  a  late  ad  of  parliament^,  the  provisions  of  the  statute  81 
Jac.  I.  c.  12.  with  regard  to  the  vetme,  &c.  ace  extended  to  all  per* 
sons  hsTing,  holding  or  exercising,  or  being  employed  in  any  public 
employment,  or  any  office,  station  or  capacity,  either  civil  or  mill* 
tary,  either  in  or  out  of  this  kingdom  f  and  who  under  and  by  Tirtue, 
nr  in  pursuance  of  any  act  or  acts  of  parliament,  &o.  have  by  virtue 
«f  any  such  public  employment,  &c.  power  or  authority  to  commit 
persons  to  safe  custody :  And  all  such  persons,  having  such  power 


•  Anie^  14.  Bui.  ^S.  Pri  195.  ^  S9  Geo.  HI.  e.  70.  (  34. 

^  StoU  SI  Joe,  I.  c.  12.  §  5.  Bat  so  action  '  24  Geo.  III.  fepf.  S.  c.  47.  }  95.  St.  a^ 
«g»init  a  conatable  it  not  confined  to  the      see  S8  Geo.  III.  c.  97.  |  23. 

fMOper  coantf,  where  be  doee  not  net  in  «  Stat.  43  Goou  HI.  c  99.  )  7€l 

execution  of  fait  office.  1  Str.  44S.  3  Bar.  '  2  Campb.  266.  S  Tannt.  952.  jL  C 

1742.  and  tee  2  Esp.  Rep.  542,  S  Sap.  Sep.  1 4  Beat,  8S5. 

S9S.  2  Starts.  Ai. /H  445.  ^  Stat  42  Ges.  UL  «.  SS,  f  6* 
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or  motliortty  m  aforesaid,  shall  have  and  be  eotitled  to  alt  (he  prf- 
tilegesi  benefits  and  advantages,  given  by  the  provisions  of  the  said 
act,  818  folly  and  effectoally  to  all  intents  and  purposes,  as  if  they 
had  been  specially  named  therein.  Provided  always,  that  when  any 
action,  bill,  plaint  or  suit,  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  shall  be  brouglit  against  any  such  person  as  is  in  thia 
act  described  as  aforesaid,  in  this  kingdom,  for  or  upon  any  act 
matter  or  thing  done  out  of  this  kingdom,  it  shall  be  lawful  for  the 
plaintiff  bringing  the  same,  to  lay  such  act  matter  or  thing  to  have 
been  done  in  Westminster^  or  in  any  county  where  the  person  against 
whom  any  such  action  bill  plaint  or  suit  shall  be  brought,  shall  theik 
reside. 

On  the  other  hand,  the  venue  in  a  frowsttory  action  is  in  some 
eases  altagether  optional  in  the  plaintiff;  as  where  the  action  arises 
in  WaUsj  or  beyond  the  sea,  or  is  brought  upon  a  bond,  or  other 
specialty,  prossissory  note,  or  bill  of  exchangee;  for  scamdalum 
magmaium^  or  a  libel  dispersed  throughout  the  kingdom  ;  against  a 
carrier,  or  lighterman  ;  or  for  an  escape  or  false  return ;  and  In  shorty 
wherever  the  cause  of  action  is  not  wholly  and  necessarily  confined  to 
a  single  county*.  In  these  cases,  the  viinue  cannot  be  changed  by 
the  courts,  but  upon  a  special  ground. 

In  actions  by  original,  the  venue  in  the  King*s  Bench  should  in 
general  be  laid  in  the  county  where  the  writ  was  brought'' :  and  if 
it  be  not  so  laid,  the  court  will  set  aside  the  proceedings  for  irregu- 
larity, and  the  plaintiff,  we  have  seen,  will  lose  his  baiK  But  in  the 
Common  Pleas,  tliough  the  practice  was  formerly  the  same  as  in  the 
King's  Bench'',  where  an  arrest  shall  be  by  virtue  of  a  capiae  ad 
respondendum  in  any  county,  and  bail  shall  be  put  in  thereupon^ 
and  the  plaintiff  shall  think  proper  afterwards  to  declare  in  a  different 
county,  it  shall  not  be  deemed  a  waiver  of  the  bail ;  but  the  recognl- 
zaoce  of  bail  shall  be  as  effectual  for  the  benefit  of  the  plaintiff,  and 
he  may  proceed  thereon  against  the  bail,  in  the  same  manner  as  if  the 
plaintiff  had  declared  against  the  defendant  in  the  same  county  in 
which  the  bail  was  put  in*.    And  it  is  a  general  rule^  that  the  county 


»See  tbe   caiei  refSerred  to  in   Chap.         ^AnU^Sl^. 
ZXni.  'Baroes,  115. 

^  Bat  mii«i«f,  487.  «  R,  a  23  Oco.  III.  C.  P. 
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in  the  margin  will  help,  but  not  hurt* :  Hence,  if  there  be  no  Tenaev 
or  it  be  not  laid  with  certtdnty^,  in  the  body  of  the  declaration,  refer* 
ence  must  be  had  to  the  margin ;  but  where  a  proper  ^enue  is  laid 
in  the  body,  the  county  in  the  margin  will  not  Titiate  it^.  In  an  ac- 
tion upon  the  case  for  a  nuisance,  if  no  place  be  alleged  where  the 
nuisance  was  committed,  the  county  in  the  margin  shall  be  intended"^. 
And  in  stating  transitory  facts,  it  is  enough  to  allege  a  county  for  a 
Tenue,  without  a  parish*. 

In  actions  by  bill  against  oommon  persons,  in  the  King^a  Bendi, 
the  declaration  begins  by  stating  the  defendant  to  be  in  custody  of 
the  marshaK;  or  if  he  be  in  custody  of  the  sheriff,  or  bailiff  or  steward 
of  a  franchise  having  the  return  and  execution  of  writs,  it  should 
allege  in  whose  custody  he  is,  at  the  time  of  the  declaration,  by  Tirtue 
of  the  process  of  the  court,  at  the  suit  of  the  plaintifis>.  If  the 
action  be  brought  by  or  against  particular  persons,  as  OBMignee^^ 
executors^  &c.  the  special  character  in  which  they  sue,  or  are  sued, 
should  be  set  forth  in  the  beginning  of.  the  declaration :  And  in  acs 
tions  against  attamieSf  instead  of  stating  that  they  are  in  the  custody 
of  the  marshal  or  sheriff,  it  should  be  stated  that  they  are  preaenf  io 
oourt^ ;  or,  in  actions  against  peers  or  $nemberM  of  the  house  of  com- 
mons, that  they  have  pricUege  of  parliament^ 


In  fluroomif,  catenant,  debtf  annuity^  detinuef  and  re^m^^wmf 
where  the  original  is  a  •ifrnmon*,  the  declaration  by  original  writ,  in 
the  King's  Bench  or  Common  Pleas,  begins  by  stating  that  the  de- 
fendant was  gummoned  to  answer :  in  actioos  on  the  case,  iretpoMs, 
ejectmentf  &c.  where  the  original  is  an  attachment,  it  states  that  be 


•  1  Wmii  Saond.  908.  (1).  And  note.  Lord 
H»dwiekt  was  of  opioioiiy  that  tbe^  io  the 
mmrgio  of  the  dedaratkm,  was  not  ori^nally 
neant  to  tignify  the  coanty,  bat  was  only 
a  denoUtion  of  each  seotion  or  paraaraph 
in  the  record.  Cas.  tanp.  Hardw.  344. 

^  8  Blac  Rep.  847.  3  Wils.  339.  8.  C 

•  Caa.  Ifs^.  Hardw.  343, 4.  Barnes,  483. 
S  Domf.  fc  East,  387. 

4  1  Tannt  379.  and  see  S  Bast,  497.  5 
Tuuit.  789,  1  Ifanh.  383.  S.  C  And  tea 


farther,  as  to  the  venue  in  personal  actions, 
whether  local  or  transitory,  and  the  mode 
of  stating  it,  with  the  conseqaences  of  n 
mistake,  and  when  aided,  Chitty  on  Plead- 
ing, 1  V.  p.  967,  ke, 

•  3  Manle  8c  SeL  148. 

'Append.  Chap.  XIV.  (  19.  Chap*  XVL 
§  18,  &C. 

t /dL  Chap.  XIV.  i  l,lcc. 

k/d.Cbap.XIILil9,fcc 

!MChap.V.§11,8ic 
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was  aUached  to  answer*.  Bat  where  bj  the  dedsration  it  appears 
that  the  defeodant  was  nunmoned^  iostead  of  aHaeked^  or  vice  vend^ 
the  defendant  cannot  deanttr,  without  cramf^  oyer  of  the  oriictnal; 
and  setting  it  f orth,  in  order  to  shew  that  it  does  not  warrant  the 
deolaration**. 

It  was  formerly  usual  for  the  declaration  by  ordinal  ia  repeat  the 
whole  of  the  original  wril^  Bat  this  practice  being  produciiTe  of 
great  and  unnecessary  prolixity,  a  rule  of  court  was  made,  that 
^*  declarations  in  actions  upon  the  auej  and  genercd  statutes,  other 
**  than  debtf  repeat  not  the  original  writ,  but  only  the  nature  of  the 
**  action ;  as  that  the*  defendant  was  attacked  to  answer  the  plaintiff^ 
"  Mia  plea  oftre»pa»$  upon  the  case^  or  in  a  plea  oftretpase  and 
**  contempt f  again$t  the  form  of  the  etatutef^.**  And  in  treepase 
vi  et  armi$j  commenced  by  original,  it  has  been  deemed  saflScieiit,  on 
a  general  demurrer,  to  state  in  the  declaration,  that  the  deft^ndant  was 

> 

attached  to  answer  the  plaintiff  tn  a  plea  oftreepaee^  without  setting 
forth  the  circumstances*.  It  even  seems,  that  the  omission  of  the  words 

^  and  thereupon  the  said  plaintiff  by  his  attorney  complains,'* 

in  the  beginning  of  a  declaration  of  trespass  on  the  case,  in  the 
Common  Pleas,  is  no  cause  of  special  demurrer^ 

In  actions  upon  contracted  the  declaration  must  in  all  cases  state 
the  confrod  upon  which  the  action  is  founded,  and  the  breach  of  it :. 
And  tbb  alone,  without  more,  is  in  some  cases  sufficient ;  as  in  an 
action  of  debt  on  bond,  by  the  obligee  against  the  obligor.  Con^ 
trade  are  either  in  mritk^^  or  by  parol :  if  in  writing,  they  are 


•  Com.  Dig.  tit.  Fkadtr.  C.  U.  8  Saond. 
K  (I.)  AppeiMl.  Chap.  XVI.  §  4,  fcc.  Chap. 
XUV.  i  19,  kc 

^  Cra.  Jac.  IDS.  Cro.  Car.  91.  1  Saand. 
918.  1  Sid.  493.  a  Keb.  544.  1  Mod.  3. 
S.  C.  4  ICod.  S4S.  9  Satk.  701. 6  Mod.  98. 
8.  C  ^Id,  KkyvBu  903.  Fort  341.  Caa. 
fflnpu  Hard*.  189.  Bernard  ▼.  Jtfon,  H.  98 
Qmok  IIL  C.  P.  Com.  Dig.  tit.  Pluultr^  C. 
IS.  14.  3  M.  6.  and  MO  9  Wilt.  85.  395. 
413.  1  H.  Blac  949.  II  East,  69.  And  at 
€fifr  cwmot  now  be  had  of  tho  original  writ, 
H  fseoM  thtt  the  docUratioii  ia  ao  longar 


demorrabia  for  the  abore  eante.  See  1 
Saond.  318.  (3). 

«  Com.  Dig.  tit.  Pkader,  C.  19. 

'  R.  M.  1654.  i  19.  K.  B.  R.  M.  1654.  § 
16.  C.  P. 

•  Carth.  108.  and  see  1  Saand.  318.  (3). 

'  1  Bos.  it  Pill.  366.  And  see  further,  as 
to  the  mode  of  cwmmemmg  declarations^, 
Chitty  on  Pleading,  1  V.  p.  985,  fccr 

K  For  the  cases  in  whien  it  is  uecessaiy 
that  the  oootmct  shoaki  be  in  wrttmn^  see 
the  statnte  of  firaadf  and  peQQries,  99  Car. 
II,o.3» 
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either  by  dead  under  seal,  or  by  agreew^ent  without  seal :  And  tbey 
are  either  express  or  implied ;  the  former  are  created  by  the  words, 
the  latter  by  the  obvious  meaoio^  and  intention  of  the  parties.  Thus 
a  ooTenant  is  implied,  froo)  the  habendum  in  a  lease,  for  quiet  enjoy- 
ment; and  from  the  reddendum^  {ox  payment  of  the  rent*:  Sooa 
the  indorsement  of  a  note  or  bill,  it  is  implied,  that  if  the  drawer  or 
aocc{)tor  do  not  pay  it,  the  indorser  will,  on  having  due  notioe  of  its 
non-payment^ :  And  io  general  it  may  be  remarked,  that  promisei 
are  implied,  to  pay  money  on  legal  liabilities^  With  regard  to  their 
operation,  contracts  are  present  or  future;  under  the  former,  imy 
be  classed  foarranties^  that  a  horse  is  sound,  &c. :  the  Utter  are  to 
do  or  omit  some  act,  or  to.  procure  it  to  be  done  or  omitted  by 
another^.  Contracts  must  be  stated  in  the  declaration  as  they  were 
really  made,  either  in  terms,  or  according  to  their  legal  eflSict ;  aod 
if  tliere  be  a  variance,  it  will  be  fatal*.  In  aMumpM  for  use  and 
occupation,  it  is  not  necessary  to  state  in  what  parish  the  premises 
aro  situated';  and  where  a  parish  is  known  as  well  by  one  name  as 
another,  it  is  sufiBdent  to  call  it  by  either^.  But  where  the  situation 
of  the  premises  is  alleged  in  the  declaration,  a  variance  in  the  name 
of  the  parish  is  iatal**. 


Where  the  contract  is  by  deed,  it  is  not  necessary  to  set  forth  the 
msideratum  upon  which  it  is  founded  ;  «s.the  law  in  that  case  tm« 
?e  a  consideration,  where  none  is  stated^ :  And  a  consideration  is 
also  implied,  upon  bills  of  exchange,  and  promissory  notes  :  But  io 
all  other  eases,  the  consideration  not  being  implied,  must  be  staled  m 
the  declaration.    CeuMeraiiame  are  commonly  said  to  be  exeaUed 


*  3  Bte.  Abr.  896. 

1»  Baylef  on  Bills,  89. 41.  48.  57. 

^  See  further,  u  to  contraeit  in  oifim^flf, 
Cbitty  on  Pleading,  I  V.  p.  298,  Itc.  Lewei 
OS  Pleading,  Chap.  IV. 

•  Doug.  665.  1  JDnmr.  U  Bait.  835. 
4  Maula  h  Bel  470.  505.  1  Moore, 
Sfl.  1  Stark.  iVS.  /Vi.  894.  1  Oow.  81.  3 
Bvn.  It  AlfL  301.  I  Chit.  Rap.  88.  S.  G. 
aad  tee  lit  60.  (a).  507.  518.  bat  me  3 
Dunif.  A  Bait,  643.  4  Porof.  fc  Bag|,558t 


1  Chit.  Rap.  104. 480.  518.  fa).  AndMefar^ 
ther  as  to  variance,  Chitty  oo  Pleadiag,  IV. 
p.  303,  kc, 

'  6  East,  347. 

f  1  Taoot.  570.  and  tee  1  Boi,  Ib  PbL 
885.  8Campb.3.  13  Eaat,9.  3Tanat.  m. 
Chitly  on  Pleading,  1  V.  p.  888,3.  bat  ve 
8  Canpb.  874. 

k  3  Campb.  835.  and  tea  4  t^nnt.  709. 
1  Moore,  161.  1  Hdt  i^  Pri  583.  a  C. 

^7  Ouiaf.  k  Bast,  475.  aad  att  3Bv« 
1639, 
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•r  executory ;  or  in  other  words,  the  contract  is  founded  upon  some- 
thing already  done,  or  to  be  done :  Bui  there  is  a  third  species  of 
oonaiderations,  partaking  of  the  nature  of  both  the  others,  as  in  the 
case  of  mmiutil  promuret* ;  where  the  plaintiff's  promise  is  executed, 
but  the  thing  which  he  has  engaged  to  perform  is  executory.  Where 
the  (SoDsideration  is  executed,  the  defendant  cannot  traverse  the  con- 
sideration  by  itself,  because  it  is  incorporated  and  coupled  with  the 
promise,  and  if  it  were  not  then  in  fact  executed,  it  is  nudum  pcu:tum : 
But  if  it  be  executory,  the  plaintiff  cannot  bring  his  action  till  the 
consideration  be  performed  ;  and  if  in  truth  the  promise  were  made, 
and  the  consideration  not  performed,  the  defendant  must  traverse 
the  peribrmanccy  and  not  the   promise,  because  they  are  diatind 

It  is  also  commonly  supposed,  that  to  make  a  good  eonsideration, 
there  roust  be  either  an  immediate  benefit  to  the  party  promising,  or 
a  loss  to  the  person  to  whom  the  promise  was  made.  But  this  rule 
scans  to  be  too  narrow ;  for  it  is  said,  that  whererer  a  man  is  under 
a  Moral  obligation,  which  no  court  of  law  or  equity  can  enforce,  and 
promises,  the  honesty  and  rectitude  of  the  thing  is  a  consideration  ; 
as  if  a  man  promise  to  pay  a  just  debt,  the  recovery  of  which  is 
barred  by  the  statute  of  limitations ;  or  if  a  man,  after  be  cooses  of 
age^  promise  to  pay  a  meritorious  debt  contracted  during  bis  minority, 
but  Bot  for  necessaries ;  or  if  a  bankrupt  in  affluent  cireomstanoesi 
ftfler  bis  certificate,  promiae  to  pay  the  whole  of  his  debts ;  or  if  a 
man  promise  to  perform  a  secret  trust,  or  a  trust  void  for  want  of 
wilting  by  the  statute  of  franda.  In  these  and  many  other  instances^ 
Iboitgh  the  promise  give  a  oompulsory  remedy,  where  there  was  none 
before,  either  in  law  or  equity ;  yet  as  the  promise  is  only  to  do  what 
an  honest  man  ought  to  do,  the  ties  of  conscience  upon  an  upright 
mind  are  said  to  be  a  suficient  consideration^. 

Where  the  promise  and  consideration  explain  themselves,  without 
reference  to  any  collateral  matter,  they  are  stated  in  the  declaration 
without  any  tncftfcefiieiil :  But  where  that  is  not  the  case,  the  de- 


•  1  Silk.  Ill .  1  Ld.  Haym.  665.  S.  C.  849.  fa),  semi,  eoirfrs.  And  Me  farther,  u  to 
^  BqL  IVI.  Pfi  146.  the  amikkralkn   in  awtrnfuU,    Gbiuy   oa 

•  Per  Lord  Mansfield,  Cowp.  290.  end  lee  Pleading,    1   Y.   p.  995,  fcc.    lawef   oa 
S  TauBt,  86.  aeeofd.  bat  leo  S  Bos.  k  Pul.  Pleadmgy  Chap,  IIL 
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daration  begins  by  stating  the  circumstances  under  whioh  Hm 
contract  was  made,  or  to  which  the  consideration  refers ;  as  in  in 
action  of  cusumpsii  to  pay  money,  in  consideration  of  forbearance,  or  of 
staying  proceedings,  the  declaration  begins  by  stating  the  debt  forborne, 
or  the  proceedings  that  were  stayed.  The  inducement  is  in  nature  of 
a  preamble,  and  leads  on  to  the  principal  matter  of  the  declaration ; 
and  as  its  office  is  explanatory,  it  does  not  require  exact  certainty^. 

Where  the  consideration  is  executed^  and  the  promise  to  pay  a  sum 
certain,  or  to  do  or  omit  some  specific  act,  the  declaration  proceeds  at 
once  from  the  contract  to  the  breach,  without  any  intermediate 
avermeniB ;  as  in  the  case  of  indehiJtailH$  cusumpHtf  to  pay  a  pre- 
cedent debt,  &c.  But  where  the  consideration  is  execufory,  or  tbe 
performance  of  the  defendant's  covenant  or  agreement  is  made  to 
depend  on  the  performance  of  a  condition  precedent,  on  the  part  of 
tbe  plaintifl^  the  declaration  ought  to  a»er  that  the  consideration  has 
been  executed,  or  the  condition  performed :  for  it  is  a  rule,  that  in  all 
cases  where  the  estate  or  interest  commences  on  a  condition  precedoit, 
be  the  condition  or  act  in  the  affirmative  or  negative,  and  to  be  per- 
formed by  the  plaintiff  or  defendant,  or  any  other,  the  plaintiff  ought 
in  his  count  to  aver  performance^ ;  as  if  a  man  grant  an  annuity  to 
another,  when  he  is  promoted  to  such  a  benefice,  &c.  the  plaintiff  in 
amnuiiy  ought  to  aver  that  he  is  promoted®,  Ac.  But  where  any 
estate  or  interest  passes  or  vests  iroroediatdy,  and  is  to  be  defeated  by 
a  condition  MubBequent,  or  matter  ex  poaifaciOf  be  it  in  the  affirmative 
or  negative,  or  to  be  performed  by  the  plaintiff  or  defendant,  or  by  any 
otiier,  performance  of  that  matter  need  not*  be  averred' :  as  if  a 
grant  be  of  an  annuity  to  A.  tUl  be  be  advanced  to  a  benefioe^  A.  in 
annuity  need  not  say  that  he  is.  not  yet  advanced*. 

Covenants  or  agreements  are  of  three  kinds ;  first,  such  as  are 
called  mutual  and  independant,  where  either  party  may  recover  da- 


•Com.  Dig.  UL  PimAr,  &31.  And  Ma  •M  PI.  Com.  S5.  b.  SO.  a.  38.  b.iad 

fbrtber,  m  to  tbe  imAK§mmt  Iq  auimftUy  fee  1  Darnf.  &  But,  645.  %  H.  Blae.  579. 

ChittyoD  Pleading,  1  V.  p.  8M,lco.  Uwet  For  tiie  ceaa  In  which  it  b,  or  ii  ootw- 

on  Pl<r«dinf ,  Chap,  IL  eemry  to  aver  tbe  aziitence  of  m  litb,  aad 

i»  7  Co.  10.  a.  how  it  loay  be  avemd,  Me  18nwd.tt5* 

«  PI.  Com.  S5.  b.  (8}.a. 

'7  Co.  10.  a. 
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Da^ea  from  the  other,  for  the  iiqary  be  may  have  receiTeil  by  a  breach 
of  the  ooTeDanta  id  his  favour,  and  where  it  is  no  excuse  for  the 
defendant  to  allege  a  breach  of  the  coTenants  on  the  part  of  the 
phmtiff:  Secondly,  there  are  ooTcnants  which  are  conditions  and  de- 
pendant, in  which  the  performance  of  one  depends  on  the  prior  per- 
fcraiance  of  anothtf ;  and  therefore,  till  this  prior  condition  be  per* 
formed,  the  other  perty  is  not  liable  to  an  action  on  bis  covenant : 
Thirdly,  there  is  also  a  sort  of  covenants,  which  are  mutual  con- 
ditions to  be  performed  at  the  same  time ;  and  in  these,  if  one  party 
was  ready  and  offered  to  perform  his  part,  and  the  other  neglected  or 
refiised  to  perform  his,  he  who  was  ready  and  offered,  has  fulfilled 
his  engagement,  and  may  maintain  an  action  for  the  default  of  the 
other,  though  it  be  not  certmn  that  either  is  obliged  to  do  the  first 
act*. 

The  dependance  or  independance  of  covenants  is  to  be  collected 
from  the  evident  sense  and  meaning  of  the  parties ;  and  however 
transposed  they  may  be  in  the  deed,  their  precedency  must  depend  on 
the  order  of  time,  in  which  the  intent  of  the  transaction  requires  thdr 
performance^  The  words  by  which  conditions  precedent  are  com- 
mooly  created,  are/oi^,  in  con$ideratian  of.  Ua  quod^,  proind^^  &c. 
Is  general,  if  the  agreement  be  that  one  party  shall  do  an  act,  and 
that  for  the  doing  thereof  the  other  shall  pay  a  sum  of  mobey,  the 
doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  the 
party  who  is  to  pay  shall  not  be  compelled  to  part  with  his  moitey,  till 
the  thing  be  performed^  And  however  improbable  the  thing  may  be^ 
it  most  be  complied  with,  or  the  right  which  was  to  attach  on  its 
being  performed  does  not  vest:  as  if  the  condition  be,  that  A.  shall 


*Ar  Lord  Man^fiMy  in  the  case  of 
Kmgtton  T.  Prttttm,  cited  in  Doug.  690,  91. 
Aiid  fee  the  several  modern  cases  on  this 
Abject,  oolleeCed  and  arranged  in  Willes, 
157.  faj.  1  Saund.  320.  (4).  8  Saund.  108. 
«.  (3).  Selwyn's  Nisi  Prim,  1  Ed.  94»  && 
Chitty  on  Pleading,  1  V.  p.  310,  fcc  Uwet 
on  Pleading,  Chap.  V. 

^  Doug.  690.  and  see  6  Dnrnf .  5&  East, 
570.  668. 7  Domf.  bk  East,  130. 

*  1  Vent  177.  814. 9  Saand.  350. 8.  C. 

f  8  Ld.  Rajm.  766, 


•  Doug.  688. 

M  Salk.  171.  1  Ld.  ftaym.  665.  S.  C.and 
see  1  Ld.  Rayoi.  440.  686.  2  Salk.  683. 
Com.  Rep.  Il7.  18  Mod.  589.  S.  C.  1  Str. 
535.  615.  8  Str.  718.  1  Wils.  88.  8  Bur. 
899.  8  Blac  Rep.  1318.  Dong.  27,  878. 
680.  684.  1  Damf.  Ac  East,  639.  1  H.  Blac. 
87a  4  Dumfl  Ac  East,  761.  9  H.  Blac  183. 
389.  574. 5  Durnf.  &  East,  409.  6  Darni  & 
East,  570. 665.  710.  7  Durnf.  &  East,  185. 
8  DnniC  &  East,  366.  1  East,  803,  8  Bos. 
k  PuU  447. 
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enfeoff  B.  and  A.  do  ail  in  bn  power  to  perform  tbe  oondkiM,  and  R 
will  not  receive  livery  of  aeiftin^  it  was  never  doubted,  but  that  the 
right  which  was  to  depend  on  the  performaaee  of  the  oonditioo  did 
not  arise*.  If  a  person  undertake  for  the  act  of  a  t^ramger^  the  oaiei 
are  unifonn  to  shew  that  such  act  mu9t  be  perfermed^.  And  when 
there  are  mutual  promises,  yet  if  one  thing  be  tbe  cooMderatimi  of  tbe 
other,  there  a  performance  is  in  general  necessary^. 

If  a  day  be  appointed  for  the  payment  of  nsoney,  and  the  daj  is  (e 
happen  before  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  money  before  the  thing  is  done ;  for  it  appears  that  the  party 
relied  upon  his  rerooily,  and  intended  not  to  make  theperfomsaBcsa 
condition  precedent'* :  But  where  a  certain  day  of  payment  is  ap- 
pointed, and  that  day  is  to  happen  subsequent  to  the  performanoe  of 
the  thing  to  be  done  by  the  contract,  in  such  case  the  performance  is 
a  condition  precedent,  and  must  be  averred  in  an  action  for  the 
money^*  So  if  two  men  a^ee,  one  that  the  other  shdl  have  his 
horse,  and  the  other  that  he  will  pay  101.  for  him,  no  action  liea  for 
the  money,  till  the  horse  be  delivered^.  Another  distinction  to  he  at* 
tended  to  is,  that  where  motual  covenants  go  to  the  feJbelo  of  the 
consideration  on  both  sides,  tbey  are  mutual  oonditions,  the  one  fn^ 
cedent  to  the  other ;  but  where  they  go  only  to  a  pavi^  and  a  breach 
may  be  paid  far  in  damages,  there  tlie  defendant  has  a  remedy  on  hi* 
covenant,  and  shall  not  plead  it  as  a  condition  preoedeot*.  And  it  is 
said,  that  where  the  participle  doimg^  perfimmmg,  fcc.  is  peeAxnd  to 
a  covenant  by  another  person,  it  is  a  unitual  covenant,  and  not  a 
condition  precedent^ 

An  averment  may  be  by  any  words  which  shew  the  matter  to  be  as 
stated ;  as  that  the  plaintiff  avevM,  or  in  Jact  eaiih^  or  attkoughi  or 
because,  or  with  this  that,  &c<.    And  where  there  is  a  condition 


«  6  Darnf.  k  Eait,  719.  Bast,  483,  4. 10  fimst,  895.  2  Selv.  J9L  PrL 

^  H  788.  44d,  9.  «. 

« 1  Salk.  171. 1  Ld.  Raym.  665.  S.  C.  6  '  8Blati.  Sep.  1313.  soi  tae  Wilici,  140. 

Barof.  k,  Eatt,  570.  7  Durnf.  k  East»  185.  496. 

'  1  Soft.  171, 8. 1  Ld.  Raym.  665,6.  S.  C  iCM.  tyig.  tit  Pb^Af,  C  17.  WStes, 

•nd  iee8  H.  Blac.  398.  134.  487.  1  Santid^  IH.  (4).  995.  lb  c  » 

•  1  H.  BU<L  873.  (a),  sod  ne  6  Dar&r.  daoad.  61.  g.  (9% 
k  But,  579,  3.  a  DonL  k  But,  373.  4 
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friMlMtf  U  k  neeetaary  to  state  in  the  declaratioo,  that  it  has  been 
perfbroiedy  or  a  lawful  excuse  for  its  oon-perrormaoce*.    But  there 
tn  some  esses  in  the  books,  respectiDg^  conditions  precettent,  where 
the  tkiaff  agreed  to  be  done  having  been  ia  effect  performed,  though 
set  ta  the  exact  manner,  nor  with  all  the  circumslauces  meotioneil,  it 
wsideesied  a  substantial  performance^;  as  where  the  condition  was 
(s  enfeoff,  m  eonYeyanee  by  lease  and  release  hss  been  deemed  suf* 
icieot' :   So  if  the  condition  be  for  one  to  deliver  the  will  of  the 
testator,  ind  he  deliver  letters  testamentary^.     And  wherever  a  man, 
by  doing  a  previou$  act,  would  acquire  a  right  to  any  debt  or  duty, 
by  a  tender  to  do  the  previous  act,  if  the  other  party  refuse  to  permit 
him  to  do  it,  he  acquires  the  right  as  completely,  as  if  it  had  been 
actually  done ;  and  if  the  tender  be  defective,  owing  to  the  conduct  of 
the  other  party,  such  incomplete  tender  will  be  sufficient ;  because  it 
is  a  gsoeral  principle,  that  he  who  prevents  a  thing  from  being  done, 
•bail  not  aTail  himself  of  the  non*performance  which  he  has  oe- 
casiensd*.     The  performanoe  of  a  condition  precedent  is  also  excused 
by  the  abaene^  of  the  plaintiff,  in  those  cases  where  his  pre&emce  is 
Bseessary  for  the  performance  of  the  condition ;  by  his  ob§trueHng 
or  preventing  the  performanoe ;  or  by  hiii  mw^lectimg  to  do  the  first 
act,  if  it  be  incumbent  on  him  to  perform  it^:   It  is  also  excused  ia 
joms  cases,  by  his  not  giving  notice  to  the  defendant*.    Whi're  the 
esoditions  are  wmiucUj  and  to  be  performed  at  the  same  time,  thn 
pfauntiff  must  aver  tliat  he  was  ready  and  oiferwl  to  perform  his  part, 
but  the  defendant  refused  to  perform  his*^.    And  where  the  sum  to  be 
psid  b  not  ascertained  by  the  contract,  the  plaintiff  must  aver  the  facts 
necessary  to  ascertain  it :  as  upon  a  quantum  meruit  or  valebanif 
that  the  plaintiff  de$erved  to  have,  or  that  the  goods  were  rassonably 
Moorthj  a  certain  sum,  &e'. 

Where  the  contract  is  to  pay  a  collateral  sum  upon  request,  there 


*4  Doraf.  k  East,  761.  6  Durof.  &  Rast,  314.  1  Moorr,  56.  S.  C. 

570.  i  And  ic«  further,  as  to  tb«  acermtnt  of 

^  6  Durnf.  k  East,  79S,  performance,  or  excuse  of  performance  in 

•Co.  Lit.  S07.  a.  ^tusumptii,  Selwyn»«  Sisi  fViw,  I  Ed.  p.  94, 

*  1  Rol.  Abr.  486.  p/.S.  4.  tuc.  Chitty  on  Pleading,  1  V.  p.  308,  he. 

^Dou|^.6S6.aBd9eel  PumCilcRasty638.  Lawes    on    Pleadii^,   Cbap.   V.  VI.  and 

f  1  Rol.  Abr.  457,  8.  as  to  the  forn  of  at ermeut,  and  the  conso- 

c  /if.  463. 467,  8.  and  see  Co,  UU  9Xyi,  a.  qoences  of  a  mistake,  Chitty  oa  PieadiiVt 

^ 7  2>ttm& 4  fisit,  190.  «i»d ate 7 Tauat,  1  V.p.  dl5,fcc. 
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the  request  being  parcel  of  the  oontnct,  and  as  it  were  a  eondi&m 
precedent,  ought  to  be  specially  alleg^i  with  the  time  and  place  of 
making  it*;  but  where  the  contract  is  founded  upon  a  preoedeat 
debt  or  duty,  as  in  the  case  of  a  bond,  or  for  money  lent\  &c  or  is 
for  the  payment  of  a  collateral  sum  on  a  day  certain%  or  dtherwise 
than  upon  request**,  or  the  debt  or  duty  arisen  immediatdy  upon  the 
performance  of  the  consideration*,  there  it  is  not  neoesaary  to  allege 
a  special  request,  but  licet  9mpiu$  reqmi$iiu$  is  suflBclent ;  wbidi  if 
only  a  form  of  pleading,  and  if  it  be  omitted,  does  not  Titiate  the  de- 
claration^ 


Where  the  matter  alleged  lies  more  properly  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant,  there  the  declaration  ooght  to 
shew  that  notice  was  given  to  the  defendant' ;  as  where  the  dcfea* 
dant  promises  to  give  the  plaintiff  so  much  for  a  commodity  as  it  is 
worth,  or  as  any  other  had  given  him  for  the  lilie,  or  to  give  so  much 
for  every  cloth  the  plaintiff  should  buy,  or  to  pay  the  plaintiff  vriiat 
damages  he  had  sustained  by  a  battery,  or  to  pay  tlie  {daintiff's  oosts 
of  suit' :  And  when  notice  is  necessary,  it  ought  to  appear  that  it  wis 
given  in  due  time,  and  to  a  proper  person\  But  wliere  the  matter 
does  not  lie  more  properly  in  the  knowledge  of  Che  plaintiff  than  of 
the  defendant,  no  notice  is  requisite* ;  as  in  debt  upon  an  obligatioB, 
conditioned  to  perform  an  award,  notice  of  the  award  need  not  be 
alleged,  because  the  defendant  may  take  notice  of  it^  as  well  as  the 
plaintiff:  So  if,  upon  a  treaty  of  marriage,  a  promise  be  made  to  the 
lather  of  the  daughter,  by  the  father  of  the  son,  to  pay  the  daughter 
100/.  after  the  death  of  the  son,  if  she  survive,  and  the  ooo  die,  an 
action  may  be  brought  upon  this  promise ;  and  notice  need  not  be 
given  to  the  defendant  of  the  death  of  the  son*.  So,  on  a  promise  to 
pay  so  much  money  at  the  full  age  of  an  infant,  notice  of  his  attaining 


•  Com.  Dig.  tit.  Pteader^  C.  69.  1  Saund. 
35.  (2).  and  see  2  H.  Blac.  131.  5  Ournf. 
3c  Ea»t,  409.  But  the  time  and  place  of 
the  reqnest,  being  merely  aiatter  of  form, 
the  omiMion  of  them  canoot  be  taken  ad- 
vantage of  io  arrest  of  judgment,  lioce  the 
statute  4  Ann.  c.  16.  10  East,  359. 

^  1  Saund.  39. 

•  Owen,  100. 
« 1  Lotw.  8S1. 


•  1  Str.  88. 

f  PI.  Com.  188.  b.  Hard.  38.  79.  1  Bos. 
le  Pal.  59,  60.  And  see  farther,  as  to  ■ 
F«yire«,  8  Saand.  118.(3).  193.  (4).ChHty 
on  Pleading,  1  V*  p.  399,  8te.  Laves  oo 
Pleading,  Chap.  Vlir. 

r  Hard.  49.  and  see  16  Vin.  Abr.  tit. 
Noiiu.  5  Durnt  Ac  East,  691. 

k  Com.  Dig.  Ut  Pkmkr,  C.  74. 

•  Hard.  49.  and  seel  SMUid.  117.  (9). 
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that  age  need  not  be  given,  becaaee  it  is  as  notorions  to  the  one  as  to 
the  other*.  And  in  an  action  on  a  promissory  note,  by  the  indorsee 
tgainst  the  drawer,  notioe  of  the  indorsement  need  not  lie  averred*^. 

The  breackf  in  a  declaration  apon  contract,  is  either  fie^oftee,  that 
the  defendant  has  not  done  somethiog  which  be  contracted  to  do,  or 
procured  it  to  be  done  by  soother,  or  that  he  has  not  done  it,  or  pro- 
cured it  to  be  done,  in  a  careful  and  proper  manoer ;  or  it  is  o^btna- 
ftee,  that  he  has  done  something  which  he  contracted  not  to  do,  or 
suffered  it  to  be  done  by  another,  or  that  he  has  deceived  the  plaintifll^ 
on  a  warranty,  &c.  The  breach  must  be  assigned  in  the  words  of 
the  contract,  w  in  words  tantamount,  which  comprehend  the  sub-, 
stance  and  effect  of  it :  And  in  assigning  the  breach  of  a  covenant 
for  quiet  eiyoyment,  it  is  sufficient  to  allege,  that  at  the  time  of  the 
demise  to  the  plaintiff,  A.  B.  had  lawful  right  and  title  to  the  pre- 
misesj  and  haTing  such  right  and  title,  entered  and  eyicted  the  plain- 
tiff, without  shewing  what  title  A.  B.  had,  or  that  he  evicted  the 
pfauotiff  by  legal  processS  Where  the  damagee  sustained  by  the 
plaintiff  are  naturally  connected  with  the  breach  of  contract,  it  is  not 
usual  to  state  them  specially  in  the  declaration ;  otherwise  they  should 
be  stated,  in  order  to  prevent  a  surprise  upon  the  defendant^. 

In  actions  for  mrfmge^  the  declaration  should  state  the  injury 
complained  of ;  and  in  actions  on  the  case,  it  should  set  forth,  by  way 
of  inducement^  the  circumstances  under  which  the  injury  was  conf- 
mitted,  and  the  consequential  damagCM  resulting  therefrom  to  the 
plaintiff.  The  injury  complained  of  is  imnMdiaie  or  con$equemiud* 
Where  it  is  immediate^  and  included  in  the  act  complained  of,  there 
it  is  suffident  to  state  that  act  alone  in  the  declaration,  as  in  trespass 
m  et  armie.  The  charge  in  such  case  ought  to  be  direct  and  posi- 
tive, and  not  merely  by  way  of  recital :  Therefore  a  declaration  by 
biilf  stating  that  tvAereas,  or  where/are  the  defendant  did  the  act 


•  Haid.  49.  and  tee  1  Saund.  1 17.  (S).  *  Sm  further  ai  the  dmHoget  in  mmu^tk, 

^  I  Boa.  fc  PaU  6S5.   And  «ee  farther  aa  Chitty  on  Pleading,  1  V.  p.  33S,  3.   And  aa 

to  ivcitf,  Chitty  on  Plawling,  1  V.  p.  319.  to  the  mode  of  declariQg  in  general  in  ei^ 

&c  Uwes  on  Pleading.  Chap.  VI L  naa^/,tee  id  p.  999,  ke.  Laves  on  Plead- 

«%  Darnf.  Ic  East,  617.  And  we  farther  ing.  Chap.  L  to  XV.  incloiive;   in  Mi, 

na  to  the  kremk  in  astMmptii^  Chitty  on  Chitty  on  Plcndhigy  1  V.  p.  343,  ko,  i  and 

Pleading,  1  V.  p.  325,  fcc  Uvea  on  Pleadi-  in  cevfieaf,  kL  p.  360,  Ice. 
iog^  Chap.  IX« 
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comjdained  of,  is  bad  on  special  demurrer ;  and  was  formerly  bddea 
to  be  so,  in  arrest  of  judgment*:  but  now,  it  maybe  amended  at 
any  time  before  or  after  judgment,  by  a  right  bill ;  the  time  of  flJiu; 
whereof  the  court  will  not  inquire  into^ :  And  by  original,  the  couot 
part  being  helped  by  the  recital  of  the  writ,  this  fault  is  not  fatal, 
even  on  a  special  demurrer*. 

Where  the  damages  in  trespass  are  such  as  naturally  arise  frma 
the  act  complained  of,  or  cannot  with  decency  be  stated,  they  may  be 
giTon  ill  evidence  under  the  aKa  enormia;  but  otheri«ise  they  mmt 
be  stated  in  the  declaration** :  And  many  things  may  be  hid  aod 
proved  in  aggravation  of  damages,  for  whicfi  alone  trespass  would 
not  lie  ;  as  ipespmss  may  he  brought  for  entering  the  plaint  UTs  bouse, 
and  beating  his  wife,  ohiM,  or  servant,  and  the  beating  may  be  gifeo 
in  evidence,  to  aggravate  the  damages :  but  in  such  case,  the  phintif 
cannot  recover  damages  for  losing  the  serviee  of  his  child  or  ser* 
vant,  because  he  may  have  a  proper  action  for  that  injury.  So  trsS' 
passmH  lie  for  breaking  and  entering  the  plaintiff's  house,  under  i 
false  and  unfounded  charge  and  assertion  that  the  plaintiff  had  stolea 
property  therein,  per  qnod  he  was  injured  in  his  credit,  &c. ;  aad 
the  jury  may  giye  damages  for  the  trespass,  as  it  is  aggravated  bj 
such  false  charge*.  So,  in  trespass  quare  domum  /regiij  he  may 
give  in  evidence  that  the  defendant  came  into  his  house,  and  defiled 
his  daughter' ;  or  that  his  wife  was  so  terrified  by  the  conduct  of  the 
defendant,  that  she  was  immediately  taken  ill,  and  soon  afterwards 
died'.  But  in  trespass  quare  clausumfregit,  the  plaintiff  would  not 
be  permitted  to  give  evidence  of  the  defendant's  taking  away  a  horM*, 
&c. ;  and  in  the  other  cases,  the  evidence  is  allowed  to  be  given, 
not  as  a  substantial  ground  of  action,  but  merely  to  shew  the  violence 
of  the  defendant's  conduct''. 

Consequential  injuries,  we  have  seen,  arise  from  mahJeasancSf 
non-feasance  f  or  mis -feasance.    In  actions  for  mal-feasanoe,  three 


«  2  Salk.  636.  1  Sir.  631.  •2  Mmie  &  Sel.  77.  aai  Me  5  TiM*- 

^  9  Str.  il5i.  1162.  442.  1  M«rth.  139.  8.  C 

«  1  Wils.  9A.  Baracf,  452.  S.  C.  S  Wils.  '  1  Stark,  ^i.  #Vi.  9S. 

SQ'J.  AodMffuitherMtoIhe  itateuMsnt oC  ffBuUAri.Pri.S9.  mdiMl  S».et5.6 

lb«  iitftvy*  iaacUoni  for  wiotifw.  Chitty  oa  Mod.  tS7.  S  Sulk,  64S.  1  9u.  il.  3  Bn^ 

Pleadiog,  1  V.  p.  314,  Sta.  1S7S. 

«  Peake^s  Cas.  iVi.  iVi.  46.  62.  ^1  SUik.  NLPruSBS. 
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things  are  to  be  atleoded  to  ia  the  deelaratioii ;  first,  ib^'mothef  if 
any,  which  urged  the  defendant  to  the  commisaion  of  the  act  com- 
plained of ;  secondly,  the  end  which  he  had  in  view ;  and  thirdly, 
the  means  which  he  took  of  accomplishing  it.  llius,  in  an  action 
for  defamation,  the  motive  is  malice,  the  end  propoaed  is  to  iojara 
the  plaintifi^  in  his  good  name,  &c.  and  the  mean»  Wre  the  words 
spoken  by  the  defendant  for  that  purpose.  In  aotions  for  mal-feas- 
ance,  the  motive  ia  either  malice,  which  generally  speaking  leads  to 
the  commission  of  injuries  to  the  person,  or  the  gratification  of  self- 
interest  at  the  expence  of  another :  And  accordingly,  the  end  which 
the  defendant  has  in  view,  is  either  to  injure  the  plaintifi^,  or  to  benefit 
bimaeif :  And  the  meant  he  takes  of  accomplishing  his  intention,  are- 
either  direct  and  open,  or  under  colour  of  legal  process,  or  by  deceit^ 
whicli  is  either  wliere  there  is  a  privity  between  the  parties,  as  upon 
a  sale  of  goods,  &c«  or  where  there  is  no  such  privity.  In  actions 
for  Mon-^eosafice,  or  mie-feoManoey  the  injury  frequi^ntly  proceeds 
from  a  mere  neglect,  without  any  bad  motive  imputable  to  the  de- 
fendant. 

The  circumstances  attending  the  several  injuries  before-mentioned, 
and  which  should  be  stated  l)y  way^  of  inducement,  are  various,  ac- 
cording to  the  nature  and  grounds  of  the  action.  In  general,  they 
disclose  some  right  or  title  in  the  plaintiflT,  or  some  duly  to  be  per- 
formed by  the  defendant.  In  actions  for  wrongs,  affecting  the  a6- 
eohUe  rights  of  persons,  the  right  to  personal  security  being  implied, 
need  not  be  stated  in  the  declaration ;  as  in  actions  of  assault  and 
battery,  &c.  But  where  the  wrongs  complained  of  afiect  the  re- 
lative rights  of  persons,  the  relation  should  be  stated,  in  respect  of 
which  the  plaintiff  is  injured  ;  as  in  actions  for  criminal  conversatioUf 
&c. :  And  where  an  action  is  brought  for  de/amoHon,  it  is  usual  to 
state  in  the  declaration,  by  way  of  inducement,  that  the  plaintiff  is  a 
person  of  good  name,  &c.  and  has  not  been  guilty  of  the  crime  im- 
puted to  him*. 

•  In  actions  for  wrongs  to  real  or  personal  property,  the  plaintiff^s 
right  or  title  must  be  set  forth  in  the  declaration,  either  generally  or 
specially.    Where  a  special  title  is  neoess&ry  to  maintain  the  action. 


•  Com.  Dig.  tit  dcUrn  upon  th«  Cm  for  DtfrnmUim,  G«  1. 
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it  mast  be  stated  with  certainty* :  If  a  mao  allege  ia  himsdf  a  tide 
to  the  iDheritance  or  freehold  of  lands  in  possession,  he  oogfat  regu- 
larly to  say  that  he  was  BeisedP* ;  or  if  he  all^e  possession  of  a  tenn 
for  years,  or  other  chattel  real,  that  he  was  postesMedP" ;  So  if  he 
allege  seisin  of  things  manorable,  as  of  lands,  tenements,  rents,  &c 
he  should  say  that  he  was  seised  in  hi§  demeine  0$  of/ee^ ;  if  of 
things  not  manurable,  as  of  an  advowson,  that  he  was  seised  ae  qJ 
fee  and  rights  omitting  tit  hi$  demetn^":  And  it  is  a  rule,  that 
where  title  is  necessary  to  be  shewn,  if  the  plaintiff  derive  a  particokr 
estate*  from  another,  he  ought  to  shew  that  the  other  had  such  ib 
interest  as  would  enable  him  to  make  the  estate^.  The  reason  wl^ 
the  commencement  of  particular  estates  must  be  shewn  in  pleading  is, 
because  they  are  created  by  agreement  out  of  the  primitiTe  estate; 
and  the  court  must  judge  whether  the  primitive  estate  and  agreement 
be  sufficient  to  produce  the  particular  estate  claimed :  And  thb  is  a 
fundamental  rule,  which  ought  not  to  be  broken  upon  fancied  incoa- 
Teniences^  It  is  also  a  rule,  that  if  the  plaintiff  claim  under  one  who 
has  only  a  particular  estate,  as  for  life,  he  must  aver  the  continaance 
of  that  estate^ 


In  setting  forth  a  title  to  tiicaf7>orea{  hereditaments,  the  plaintiff 
must  shew  that  it  was  by  grant,  custom,  or  prescription.  A  grant 
ought  regularly  to  be  pleaded,  with  a  prqfert  in  curid  of  the  deed 
containing  it ;  but  where  the  deed  is  lost  or  destroyed,  by  accident  or 
length  of  time,  it  may  be  pleaded  without  a  pro/er^.    Cuticm  is 


•  Af  to  the  mode  of  statins  <*  lettiog 
forth,  in  a  doelaratiuo  or  other  pleading,  the 
$tUm  if  Ike  Hng;  lee  1  Saond.  187.  (1). 
if  a  asfporaftoa,  sole  or  aggregate ;  id 
temm  ^  a  kuktrnd^jme  uxorit ;  id,  S53. 
(4).  SSanod.  883.(1).  bam  nnd  rtkotti  8 
Saund.  10.  (15).  U.  (16).  Aargota  and  t^ 
€moUedi  1  Saond.  251.  (8, 3).  2  Saond.  11. 
(18).  18.  (80.)  feigmtidi  8  Saond.  9.  (13). 
Jam  and  ^rxfawariwir;  i  Saond.  859.  f8). 
8  Saund.  175.  «.  (1,  8.  4).  dMte;  1  Saund. 
876.  (8).  lease  or  dmUeg  id.  876.  (1).  bate 
^tiiket;  8  Saund.  897.  (1).  calty  under 
ieme,  «c.;  1  Saund.  147.  (8).  803.  (1).  m- 
ierwrnif  id.  851.  (1).  tirignmeni  (f 
I,  or  noenkm  g  id.  834.  (3).  898.  (8).  oT- 
I ;  ai  834.  (4).  or  a  i^fAitf  titl^  J4 


348.  (8, 9.)  And  as  to  the  node  of  lettiDg 
forth  the  tide,  in  declarations  in  cooeweiU,  Me 
Chitty  on  Pleading,  8  V.  p.  809,  &c. 

fc  Co.  Lit.  17.  a. 

«  Ut  §  10.  and  see  Com.  Dig.  tiL  PiM*', 
C.35.  8  Bos.  &  PoL  574. 

'  Com.  Dig.  tit  FUader.  C  36. 

•  8  Salk.  568.  and  see  3  "WW*.  78. 

'  Com.  Dig.  tit.  Pitaier,  C  6S. 

1 3  Domf.  ac  East,  151.  And  for  the  cases 
in  which  a  pfiftri  m  emA  is  neoesMiy,  or 
may  be  dispensed  with ;  and  as  to  the  de- 
mand and  giving  of  ojfer,  and  the  naaner 
•f  setting  out  deeds,  &c.  thereon;  see  1 
Saund.  9.  (1).  9.  6.  (1).  389.  (8).  317.  (8). 
8  Saund.  9.  (18^  13).  46.  (7).  366.  (l).  40S. 
(1).  410.  (8.) 
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proporly  a  local  usage,  and  not  annexed  to  any  particular  pertoii ; 
such  as  a  cnstom  within  a  manor,  that  lands  shall  descend  to  the 
youngest  son,  or  that  copyholders  shall  haTc  a  right  of  common,  &c. 
FreMcriptian  is  altogether  a  per$anal  usage ;  and  is  either  in  a  que 
etiaicj  or  in  a  man  and  his  ancetlorf :  the  fiHmer  is  where  the 
right  claimed  is  annexed  to,  and  passes  with  the  land,  in  which  case 
the  plaintiff  states  that  he,  and  all  those  whose  estate  he  bath  therein^ 
haTc  immemorially  had  such  right ;  the  latter  is  where  the  right  is 
not  annexed  to  the  land,  but  lies  in  grant,  in  which  case  the  plaintiff 
must  uTer  that  he,  and  hb  ancestors,  have  immemorially  enjoyed 
ii\ 

But  in  per$on<d  actions,  it  is  seldom  necessary  to  state  a  title 
specialty  in  the  declaration  ;  for  damages  are  the  gist  of  these  actions, 
and  the  title  only  matter  of  inducement^ :  And  it  is  a  general  rule 
dierein,  that  poM€$9um  %$  9uficient  evidence  of  title  agaimt  a 
wrang'doer ;  as  in  trespass  quare  clausum  fregU^,  &c.  So  in  an 
action  on  the  case,  for  a  nuisance  to  the  plaintifTs  house,  &c.  it  is 
suflBcient  for  the  plaintiff  in  his  declaration,  to  state  generally  that  be 
was  lawfully  possessed  of  the  house,  or  other  property  afiected  by 
the  injury  complained  of  ^ :  and  if  the  declaration  be  for  stopping  up 
lightg^  it  goes  on  to  state,  that  by  reason  of  his  possession  he  bad' 
and  of  right  ought  to  have,  the  lights  that  have  been  obstructed**. 
In  like  manner,  the  plaintiff  in  an  action  for  diverting  a  water-course 
from  his  mill,  need  only  state,  that  he  was  possessed  of  the  mill,  and 
that  the  water  had  been  accustomed,  and  of  right  ought  to  flow 
thereto,  without  stating  that  it  was  an  ancient  mill,  or  disclosing  the- 
grounds  upon  which  the  right  to  the  water  is  claimed^ 

In  an  action  upon  the  case  for  the  disturbance  of  rights  of  com^ 


*  And  tee  farUter^  u  to  cushmt  and  pre^  or  owner  of  the  soil ;  id,  353.  (2).  and  at 

«enj^«f,  what  nay  or  may  not  be  claimed  to  a  custom  or  pretcnptkm  for  common,  &c. 

by  than;  1  Saand.  341.   (3).  348.  (10).  by  flo;^4o/U^«,  JdL  341.  (3).349.  (11^  12.) 

haw  the  claim  thoold  be  made  by  a  eorportt'  ^  10  Co.  59.  b. 

IMM/  «r.  340.  (2).  341.  (3).  as  to  a  attiom  •  2  Babt  288. 

fcr  m  corpanthm  to  ezchide  foroigmrt  ftom  *  1  Rol.  Rep.  593. 

boytng  and  lellittf ;   id.  312.  d  (3).  or  a  •Cro.Car.  325.  1  Show.  18. 

frtwcnpiim  for  tmiaots  to  hare  the  toio  and  '1  Leon.  247.  Palm.  290.  Cre.  Car.  492^ 

MWif /Mtenr,  fco.  IB  adoiiOB  of  the  IvnT  575«  3  Mod.  48.  3  Iier.  133,  &  a 
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moils  &c.  there  is  said  to  be  ibis  distinction :  Where  the  action  i» 
brought  against  a  wrong-daer^  it  is  sufBcielit  for  the  plaintiff  to  stale 
in  his  declaratiooi  that  he  was  poitessed  of  a  house  or  laiHl,  fcc.  and 
by  reason  of  his  possession  thereof  was  entitled  to  the  right,  in  the 
exercise  of  which  he  has  been  disturbed :    But  where  the  plaiotiff 
would  lay  any  charge  or  servitude  on  the  land  or  property  of  another, 
he  roust  set  forth  his  title  $peciaUy  in  the  declaration^.    Thus,  in  an 
action  on  the  case  against  a  stranger  and  wrong^doer,  for  disturbing 
the  plaintiff  in  the  use  of  a  sea^  in  a  church,  no  title  or  coDsideratioa 
is  necessary  to  be  shewn :   But  where  the  plaintiff  claims  against  the 
ordinary  himself,  who  hath  primd  facie  the  disposal  of  all  the  seats  in 
the  church,  he  ought  to  shew  some  cause  or  consideration,  as  buildiog, 
repairing^  &c.    And  though,  in  the  other  case,  the  plaintiff  is  allowed 
to  declare  upon  his  possession,  yet  he  must  prove  his  title  at  the  trial: 
And  possession  for  above  sixty  years  of  a  pew  in  a  church,  is  not  a 
sufficient  title  to  maintain  an  action  on  the  case,  for  disturbance  in  the 
enjoyment  of  it ;  but  the  plaintiff  must  prove  a  prescriptive  right,  or  a 
faculty,  and  should  claim  it  in  his  declaration,  as  appurteoanant  to  a 
messuage  in  the  parish'.    In  declaring  for  wrongs  to  personal  pro* 
perty,  the  plaintiff  must  state  his  right ;    as  in  trespass  for  taking 
goods,  that  they  were  his  own  goods*^ ;  or  in  ^rot^er,  that  he  was  pos- 
sessed of  them,  &c. :  And  in  a  declaration  in  repfevtn,  for  taking 
goods,  the  description  number  and  value  of  them  must  be  stated  with 
certainty'. 

In  actions  upon  the  case  for  a  breach  of  duty,  the  declaration 
should  state  the  nature  of  the  duty  to  be  performed  by  the  defendant } 


•  1  Vent.  919.  4  Mod.  418.    And  for  the 

manner  of  declaring  for  th^  dUturbmn  of 

fisiku  ofmrff,  see  1  Vent.  274.    S  Ler.  148. 

3  Keb.  5S8.    3  Lev.  266.    1   Latw.  120.  2 

Ld.  R«7m.  751.  1090.  3  Ld.  Raym.  85.; 

oi  office,  10  Co.  59.  b.  Cro.  Eliz.  335;  of 

Jhrndtiset,  4  Mod.  423.    1  Show.  18. ;    of 

loOf,  Owen,  109.  Cro.  Jac.  43.  122,  3.  3 

hew.  190.  2  Lutw.  1517.;  afferrkt,  WiUei, 

508. ;  and  of  Motff  in  churches,  1  Lev.  71.  1 

Sid.  203.  S.  C.  2  Lev.  193.  3  Ler*  79.  1 

VfilM.  326.  1  Darnf.  le  East,  428.  See  also 

1  Saund.  34S.  (2>  2  Saund.  113.  «.  (1> 


172.  a.  (t).  175.  (2).  Cbitty  on  Pleadia;* 
2  V.  p.  354,  fcc 

l»4Mod.  421.  1  Str.  5.  Willes,  619.  1 
Bur.  440.  4  Durnf.  Ic  East,  718.  Mfumt 
as  to  this  distinction  ;  and  see  3  Durnf.  a 
East,  768.  2  Saund.  1 13.  a.  (I).  Cbitty  on 
Pleadihg,  1  V.  p.  366. 

«2LeT.73. 

<1  Durnf.  at  East,  428. 

•  Cro.  Jac. 46.  2Sallu64a  1  Ld. Raym 
239.  2  Ld.  Raym.  890.  2SU.  1023. 

'  1  Moor,  386.  7  TauU  648i  &  C 
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which  is  Ibuaded  on  the  general  obKgatioa  of  law,  the  defendant's 
particular  situation,  or  some  contract  or  agreement  iietween  the  par- 
lies. Where  the  defendant  is  liable  of  common  right,  as  to  repair  a 
wall  for  preventing  damage  to. his  neighbour,  it  is  not  necessary  for 
the  plaintiff  to  siiew  a  title  in  his  declaration^  or  the  special  ground  of 
the  defendanfs  liability* :  But  where  a  charge  is  imposed  on  another 
iBgaiiut  common  right,  as  owner  of  the  soil  or  tertenant,  it  was  for- 
merly holden,  that  a  title  must  be  shewn ;  as  in  an  action  fur  not 
repairing  fences**,  &c.  So,  where  a  special  action  on  the  ease  was 
brought  against  the  defendant,  for  not  keeping  a  bull  and  boar,  the 
declaration  was  holden  bad  on  demurrer,  for  not  setting  forth  that 
the  defendant  was  obliged  to  keep  them,  either  by  custom,  prescript 
tion,  or  otherwise^.  But  in  a  late  case,  where  an  action  was  brought 
fcr  not  repairing  a  private  road,  leading  through  the  defeudant'o 
close,  it  was  holden  to  be  sufficient  to.  allege,  that  the  defendant,  as 
^Kcupier  of  the  close,  was  bound  to  repair  it^ :  And  per  BuUer 
Justice,  **  the  distinction  is,  between  cases^  where  the  plaintiff  lays  a 
charge  upon  the  right  of  the  defendant,  and  where  the  defendant  him- 
self prescribes  in  right  of  his  own  estate :  In  the  former  case,  the 
plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  estate,  and 
cannot  therefore  plead  it ;  but  in  the  latter,  the  defendant,  knowing 
his  own  estate,  in  right  of  which  he  claims  a  privilege,  must  set  it 
forth*.*'  In  actions  against  sheriflb  or  other  officers,  or  against  car- 
riers, &c.  for  fni8-/e<Msance^  the  declaration  must  state'  the  nature  of 
the  plaintiff's  right,  and  ground  of  the  defendant's  duty^ 

In  actions  upon  the  caae  for  consequential  injuries,  the  damages 
which  the  plaintiff  has  sustained,  being  the  gist  of  the  complaint,  must 
be  stated  in  the  declaration  ;  which  damages  must  appear  to  depend 
on  the  injury  complained  of,  and  not  be  too  remote^  or  happen  from 
the  intervention  of  another  caused  :  And  they  are  either  general  of 
epecial.  Oeneral  damages  are  such  as  naturally  arise  out  ot',  or  are 
connected  with  the  injury  complained  of :  And  in  actions  for  tnaU 


*  1  Stik.  99.  360.  6  Mod.  dU,  S.  C.  plalDtiff's  right  or  inUrest^  and  the  defeud* 
^  1  SftHc.  335,  6.  ant's   ohiigation  or  duiy^    with   the  conse* 

*  4  Mod.  S4J.  qtiencef  of  a  mistake  in  setting  them  out,  in 
'  3  Dnmf.  k,  Hail,  766.  actions  for  wrongs,  Chittj  on  Pleading,  1  V« 
•/dL768.  TaiMiifiAprr.  I».364,ltc 

f  SMfiirtb«r,  at  to  tilt  stottncnt  of  tht        f  3  Tmnt,  534* 


464  OV  THE  l>E€LlimTOK. 

feasance,  they  in  general  correspond  with  the  end  or  derign  which 
the  defendant  had  in  Yiew,  and  which  has  been  preTiously  stated  in 
the  declaration ;  as  in  an  action  for  defamatUmf  the  dedaration 
states,  that  the  defendant  intending  to  injure  tlie  plaintiff  in  his  good 
iiamci  &c.  spoke  the  words  complained  of;  whereby  the  plaintiff  was 
iojnred  in  his  good  name,  &c.  Special  damages  are  either  such  as 
aresnperadded  to  general  damages,  arising  firom  an  act  injnrioos  in 
iteelf ;  or  such  as  arise  from  an  act  indiflhrent  in  itself,  but  injarions 
in  its  consequences :  And  in  either  case,  they  must  be  specially  laid 
in  the  declaration,  or  the  plaintiff  will  not  be  allowed  to  gi^e  them  in 
eTidence  «t  the  trial.  Thus,  in  an  action  for  defamation,  though  the 
words  be  in  themsdTes  actionable,  yet  the  plaintiff  is  not  at  liberty  to 
give  evidence  of  any  loss  or  injary  he  has  sustained  by  the  speaking 
of  them,  unless  it  be  specially  laid  in  the  declaration*.  If  an  actios 
be  brought  for  words  that  are  not  in  themselves  actionable,  and  the 
plaintiff  do  not  prove  the  special  damage  laid  in  the  declaration,  he 
must  be  nonsuited ;  because  the  special  damage  is  the  gist  of  the 
action :  but  where  the  words  are  of  themselves  actionable,  if  the 
words  be  proved,  the  jury  must  find  for  the  plaintifl^  though  no  spe- 
damage  be  proved^ 


The  declaration  in  general  concludes,  ^  to  the  damage  of  the  plain" 
iiff  of  a  certain  sum  of  money,  and  there/are  he  brings  hie  end, 
&c.*'  But  in  a  penal  action,  brought  by  a  common  informer,  where 
the  plaintiff's  right  to  the  penalty  accrues  upon  bringing  the  actios, 
it  is  not  necessary  to  conclude  in  this  way ;  as  the  plaintiff  cannot 
have  sustained  any  damage  by  a  previous  detention  of  the  penalty*. 
In  actions  against  nUomiee  and  offieers  of  the  court,  it  is  usual, 
though  not  necessary"*,  for  the  plaintiff,  instead  of  bringing  enU,  to 
prog  relief,  &c.  And  where  the  action  is  brought  by  hiU.  against  a 
tnember  of  the  house  of  joommons,  the  bill  concludes  with  a  prayer 
of  pirocess  to  be  made  to  the  plaintiff,  according  to  the  statute,  Ac". 
It  was  nncioitly  necessary  to  find  pledges  to  prosecute,  and  add 

»ir  names  to  the  declaration  by  hilV ;  But  they  are  now  holden  to 


^  BoL itfi,  iH  7.  « Seefurther»M  «o  the  mode  of  cmcMv 

^  id,  6.  And  see  farther  u  te  ttiejUto-  declarations,  Chitty  on  Pleoding,  1  V.  p. 

ineiit  of  tbe  damttget,  in  aetiona  for  wrongly  397,  fcc. 

Chitty  on^PlwKliog,  1  V.  p.  965,  5cc  '9  Ed.  IV.  S7.  Bfo.  Aht.  tit.  BiOg  15.  tit- 

«  4  Bar.  SOai.  8490.  Bt<^  11.  Dyer,  SftS^ 

^  Aodr.  947. 
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be  mere  matter  of  forrn^  and  may  be  foand  at  any  time  before  judg- 
m&ii\ 

The  qualities  of  a  declaration  are  first,  that  it  correspond  widi 
the  process  ;  seoondlyy  that  it  contain  all  the  circarostances  necessary 
to  maintain  the  action,  and  no  more;  thirdly,  that  these  circum- 
stances be  set  forth  with  certainty  and  truth^. 

The  correspondence  of  the  declaration  with  the  process  may  be 
considered,  as  it  respects  the  parties  to  the  action,  their  christian 
and  surnames^  the  description  of  the  character  in  which  they  sue  or 
are  sued,  and  the  nature  of  the  caiMe  of  action.  Where  the  process 
is  not  bailable,  the  plaintiff,  we  have  seen%  is  allowed  to  join  four 
defendants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  them  seTcrally'' :  And  accordingly,  in  the  Common  Pleas,  on 
a  capias  quare  clausum  /regit  against  two,  a  declaration  against 
one  has  been  deemed  regular*.  But  where  the  cause  of  action  is 
bailable,  the  plaintiff  cannot  declare  against  one  defendant  separately, 
upon  joint  process,  and  aifidayit  to  hold  to  bail  against  two  ;  though 
they  were  sued  upon  a  joint  and  seyeral  promissory  note^,  or  though 
the  other  defendants  are  out  of  the  jurisdiction  of  the  court,  and  can-* 
not  therefore  be  served  with  process^:  And  where  a  defendant  is 
held  to  bail,  on  a  writ  issued  against  himself  and  another,  and  the 
plaintiff  declares  against  one  only,  the  court  will  set  aside  the  decla- 
ration and  subsequent  proceedings  for  irregularity*^.  In  the  Common 
Pleas  however,  the  affidavit  of  debt  and  clause  of  ac  etiam  in  bail- 
able process,  point  out  the  person  against  whom  the  action  is  to 
proceed  :  Therefore,  where  the  affidavit  of  debt  was  against  il.,  the 
capias  against  A.  and  JB,  and  the  declaration  against  A.  only,  by 


»  18  Edw.  IV.  9.  2  Hen.  VII.  1. 17.  Palm.  •  AnU,  168,  9.  493. 

518.  Stat  4  &  5  Aon.  c.  16.  §  1.  Fort.  330.  <  2  New  Rep.  C.  P.  98. 

Cu.  tem^  Hardw.  315.  Baraei,  163. 1  Wils.  •  1  Bos.  fc  PaL  19.  and  see  kL  49. 

aS6.  3  Wils.   142.  BuiUr  ▼.  Bat^,  E.  25  U  East,  589. 

Geo.  III.  K.   B.  3  Domf.  k  East,  157.  ff  l  Maiile  &  Sel.  55. 

ChiUy  on  Pleading,  1  V.  p.  401.  k  4  East,  589.  1  Manle  k  Sel.  55.  1  Bos. 

^  Co.  Lit  303.  a.  PI.  Com.  84.  122.  And  k  Pol.  49.  2  New  Rep.  C.  P.  82.  1  Marsh, 

fiirther  as  to  these  fuo/irlisr,  Chitty  oa  874.  and  see  5  Dumf.  k  Bast^  722.  Forrest, 


PlendiDf,  1  V.  p.  248|  kc  31. 
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whom  bail  was  pat  in,  that  court  beld  it.  to  be  regular*:  And  apob 
a  bailable  capia$  against  two  defendants,  witb  a  clause  of  oc  efiioa 
and  affidavit  of  debt  against  one,  the  plaintiff,  in  that  court,  may 
regularly  declare  against  the  latter  defendant  only^. 


The  declaration  should  regularly  correspond  with  the  process,  ia 
the  chriiiian  and  sumaimea  of  the  parties :  ^ai  il  is  no  olu/eclion  to 
a  ^edaratioD,  that  the  parties,  having  been  once  called  by  their  names, 
are  afterwards  designated  by  the  terms  plaintiff  md  defendofiii^ ; 
and  this  is  now  become  the  common  mode  of  declaring.  The  imt- 
nomer  of  the  defendant  may  be  considered,  either  with  regard  to  its 
consequences,  if  nbt  curedj  or  the  manner  of  curing  it  If  the  de* 
fendant  has  been  arretted  by  a  wrong  naroej  the  sheriff  and  his  officers 
<are  liable  to  an  action  of  trespass  and  false  imprisonment*^':  And  the 
arrest  being  illegal,  the  court,  instead  of  putting  the  defendant  to 
plead  the  misnomer  in  abatement,  will,  if  he  be  not  called  and  knowa 
by  the  name  in  the  process,  as  well  as  by  his  right  name,  set  aside 
the  proceedings^  and  discharge  bim,  if  in  custody^;  or  if  he  has  given  t 
bail  bond,  will  order  it  to  be  delivered  up  to  be  cancelled*.  Biit  if  thero 
be  only  an  inaccuracy  in  the  spelling,  so  that  the  name  is  idem  mmoMtf 
the  court  will  not  interfere** :  And  where  A,  having  two  chriiHat^ 
names,  has  omitted  one  of  them  in  his  dealings  nith  B,  he  cannot,  in 
an  action  brought  against  him  by  B,  make  the  omission  a  ground  for 
setting  aside  the  proceedings^  The  application  for  that  purpose, 
which  is  founded  on  an  affidavit  of  the  misnomer^,  should  it  seems  be 
made  before  the  expiration  of  the  time  allowed  for  pleading  ia 
abatement' ;  and  the  court  will  only  relieve  the  defendant,  upon  the 
terms  of  his  filing  common  bail,  and  undertaking  not  to  bring  any 
action"*.    If  the  plaintiff  declare  against  the  defendant  by  a  wrong 


•  2  New  Rep.  C.  P.  98. 

•  7  Taunt.  458.  1  Moore,  147.  S.  C. 

«6  TaonL  HI.  S  Manb.  101.  S..C^  6 
Taont.  406. 

^  6  Danf.  &  East,  834.  8  Eait,  328^  d 
Campb.  270.  2  Taunt.  399.  1  Marsh.  75. 
5  Taunt.  623.  1  Barn.  &  Aid.  647.  Antt, 
197.  but  see  3  Campb.  108. 

•  4  Manle  &  Set  360. 1  Manb.  477. 

^  2  Taunt  399.  and  see  6  Taunt.  115.  4 
JCanle  ^  Sel.  360,  but  see  1  Price,  277. 


391.  2  Price,  328. 

f  4  Maule  &  Sel.  361.  1  Chit  Rep.  282. 
but  see  3  Durnf.  ^  East.  572.  2  Bol  Ic 
Pul.  109.  contra.  AnU,  324. 

k  2  TauDt.  401.  and  sea  16  East,  110,U. 
1  Price,  277.  391. 

J  6  Taunt  530.  2  Manb.  230.  S.  C 

k  1  Chit  Rep.  282. 

1 15  East,  159. 

•  1  Chit  R«p.  282.  and  ML^  M*^  ^ 

SeL  360. 2  Taunt,  399. 
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mm^  he  nay,  if  not  eet^pped^  plead  the  rabnoiner  in  abateineiit ;  and 
tt  seems  that  hia  eotering  into  a  bail  bond  to  the  sheriff  in  the  wron^ 
name,  would  not  estop  him  from  pleading  in  abatement  in  the 
original  action;  though  perhaps  it  might,  in  an  actbn  on  the  bail 
beod\  The  safer  way  however  is  for  the  defendant,  where  he  is  ar- 
nsteid  hy  a  wtong  eame,  to  eater  into  the  hail  bond  by  bis  right  name, 
etating  that  he  was  arrested  by  the  name  in  the  writ ;  for  if  his 
eatefiBg  into  it  by  a  wrong  name  would  not  operate  as  an  estoppel,  it 
Qighl  be  evidence,  by  his  own  admission,  of  his  being  called  as  well  by 
oae  Bjaow  as  the  elher^ :  And  it  is  clear,  that  if  the  defendant,  after 
king  arrestMl,  were  to  pat  in  bail,  above  in  a  wrong  name,  it  woiilA 
estop  him  from  pleading  the-  misnomer  in  abatement^ ;  even  though  he 
were  himself  no  party  to  the  recognizance^^.  The  bail  above  there* 
fi)re,  in  such  eaa^  shouU  be  put  in,  and  entered  on  the  recognizance 
rsU,  hyi  the  defendant  in  his  right  name,  as  having  been  arrested  by 
the  name  in  the  writ* :  And  if  the  plaintiff  declare  by  a  wrong  chris- 
tian name,  this  is  no  ground  of  nonsuit  at  the  trial,  if  it  can  be  shewn 
that  the  defendant  knew  that  the  action  was  brought  by  the  person 
who  aetually  sues^  So  it  is  no  objection  to  the  plaintiff^s  recovery,  in 
an  action  on  a  promissory  note,  that  one  of  the  defendants  is  mis- 
named, if  it  be  proved  that  he  was  the  real  person  sued,  and  served 
with  process*. 

When  process  is  taken  out  against  a  defendant  by  a  wrong  name, 
the  misnomer  may  be  cured  by  amending  the  writ,  if  there  be  any 
thing  to  amend  by,  and  then  declaring  against  the  defendant  by  his 
right  name^  ;  but  in  doing  this,  the  court  will  take  care  that  it  shall 
not  operate  to  the  prejudice  of  the  sheriff^.  Or  if  the  defendant  ap- 
pear by  his  right  name,  the  plaintiff  may  declare  against  him  by  the 
name  in  which  he  appears,  stating  that  he  was  arrested,  or  served 
with  proeess,  by  the  other ;  for  by  appearing,  the  defendant  admits 


*. 


•  VTiUet,  461.  Baracf,  94,  S.  C.  aad  see  1  •Ante,  277. 
Salk.7.  f3Campb.  29. 

*dTiaDt.505.  '16  East,   110.  and   nee   1  Chit  Rqi. 

«  Willct,  461.  Barnes,  94.  S.  G.  and  see  507, 8.  (aj.  513,  13.  (aj. 

1  Sftik.  8.  3  Durnf.  &  East,  6U.  ^  S  Bos.  fc  Pal.  109.  and  tee  3  WiU.  49» 

*  S  New  Rep.  C.  P.  453.  wte,  868. 
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bimself  to  be  the  person  sued,  and  so  the  Tarianoe  is  ImmateilaK 
Bnt  as  a  man  cannot  have  two  christian  names,  it  has  been  holden,  on 
a  plea  in  abatement,  that  the  pluntiff  cannot  declare  against  the  de- 
fendant in  his  right  name,  with  an  oUom  of  the  name  be  is  sued  bj^. 
And  if  a  person  enter  into  a  l>ond  by  a  wrong  ckrigtiaim  nanoe,  and  be 
sued  thereon,  he  should  be  sned  by  that  name ;  it  having  been  de- 
termined, that  a  declaration  against  him  by  bis  right  name,  stating 
that  he  executed  the  bond  by  a  wrong  one,  is  bad"^.  On  process  not 
bailable,  if  the  defendant  do  not  appear,  the  plaintiff,  we  haTe  seen', 
cannot  rectify  the  mistake  by  appearing  for  him  in  bis  rigki  name, 
according  to  the  statute* :  nor  can  he  appear  for  him  in  the  name  by 
which  he  is  sued,  and  afterwards  declare  against  him  in  his  right 
name'.  But  if  a  defendant  be  arrested  or  serred  with  process  by  a 
wrong  christian  name,  and  afterwards  put  in  bail  or  appear  by  his 
right  name,  and  the  plaintiff  declare  agunst  him  by  his  right  name, 
without  stating  that  he  was  arrested  or  served  with  process  by  the 
other,  the  courts  will  not  interpose  in  a  summary  way,  and  set  aside 
the  proceedings  for  irregularity* ;  nor  will  they,  on  that  ground,  order 
an  exoneretur  to  be  entered  on  the  bail-piece**.  So  if  a  defendant  be 
served  with  process  by  a  wrong  christian  name,  and  afterwards  the 
plaintiff  enter  an  appearance  for  him,  and  serre  him  with  notice  of 
declaration,  by  his  right  name,  and  proceed  to  judgment  and  ex- 
ecution, the  court  will  not  set  aside  the  proceedings  for  irregularity, 
merely  on  the  ground  that  the  defendant  never  appeared ;  because  he 
ought  to  have  pleaded  such  misnomer  in  abatement^ :  And  if  the  de- 
fendant be  sued  by  a  wrong  christian  name,  and  omit  to  plead  the 
misnomer,  the  plaintiff  may  proceed  to  judgment  and  execution  against 
him,  in  the  name  by  which  he  is  sued^. 

Upon  common  process,  the  plaintiff  may  declare  qui  tam\  or  as 


•  2  Will.  393.  Green  and  Pobhuon,  H.  93 
Geo.  111.  K.  B.  Bofner.  Mills,  M.  25  Geo. 
III.  K.  B.  3  Darnt  &  East,  611.  1  Boc  & 
Pul.  105.  645. 

^  Willes,  554.  But  the  defendant  being 
sued  by  the  name  of  Jonaikan  ol4crmf»  John 
SMtUt  it  no  cause  of  demurrer  to  the  decla- 
ratjou ;  for  mm  eonttat  that  it  ii  not  all  one 
christian  name.  3  East,  111. 

•3Ti^ant504. 

d  Ante,  268. 


•  3  DnmL  &  East,6tl.  8  New  Rep.  CP. 
139.  accord,  1  Boa.  &  Put.  105.  ccmire. 

f  10  East,  328.  11  Baat,  995.  and  seeS 
Maule  &  Sel.  450. 

t9Wil8.S93. 

k  13  East,  973, 

•3  East,  167. 

k9  Str.  1918.  6  Taunt.  115.  1  Haiib. 
474.  S.  C.  but  see  1  Moore,  105. 

>9  Str.  1939.  9  Blac  Rep.  799.  3  Vili. 
141.  S.  C» 


OV  THB  BBCULRATIOy.  4fi& 


f MCii/or  or  admimsiraiarj  &c.  But  this  rule  will  net  hold  i  con* 
venQ4  for  wherc^  the  process  was  to  answer  the  plaintiff  ^ni  tarn,  &c. 
and  the  declaration  was  in  his  own  name  only,  omitting  the  qui  tarn 
part,  the  court  held  the  yariance  to  be  fatal,  and  set  aside  the  pro- 
ceedingsN  In  a  subsequent  case,  the  proceedings  were  set  aside^ 
where  the  process  was  to  answer  the  plaintifl^  as  (usignees  of  a 
banlLrupt,  and  the  declaration  was  in  their  own  right ;  for  the  plaintiff 
cannot  declare  against  the  defendant  generally,  on  process  sued  out 
in  a  special  character^.  So  where  a  writ  was  sued  out  by  the 
plaintiffs  cm  executors,  and  the  declaration  was  by  them  in  their  own 
right,  it  was  deemed  a  suflScient  yariance  for  discharging  the  de- 
fendant out  of  custody  on  filing  common  bail*^. 

The  plaintiff  may  declare  in  chief,  upon  common  |irooess  by  bill  in 
the  King's  Bench,  or  on  a  common  capia$  quare  clausum  /regit 
in  the  Common  Pleas%  for  any  cause  of  action  whatever*.  But  in 
baUable  cases,  the  declaration  should  regularly  correspond  with  the 
oc  etiaim  in  the  writ,  as  to  the  nature  of  the  cause  of  action  :  There- 
fore, where  the  plaiutifik  having  held  the  defendant  to  bail  on  an 
affidavit  in  cusumpsit,  delivered  a  declaration  in  trover,  the  court  of 
King's  Bench  ordered  an  exoneretur  to  be  entered  on  the  bail-piece^. 
But  they  will  not  permit  a  defendant  to  take  advantage  of  a  variance 
in  the  amount  of  the  debt,  between  the  cu:  etiam  part  of  the  latitixt 
and  the  declaration'.  And  though  where  there  is  a  material  variance 
between  the  oc  etiam  in  the  writ  and  the  declaration,  the  plaintiff  will 
lose  his  bail^,  yet  the  court  will  not  on  that  ground  set  aside  the  pro- 
ceeding^  for  irregularity*.  It  should  also  be  remembered,  that  in  the 
Common  Pleas,  a  variance  between  the  writ  and  count,  the  (us  etiam 
being  in  case  on  promises,  but  the  declaration  in  debt,  is  not  a 
ground  for  entering  an  exoneretur  on  the  bail-piece,  where  the  sum 
sworn  to  is  under  40f^.    By  original,  the'  plaintiff  must  declare  in 


*  4  Bor.  aU7.  6  Donif.  h  EaiC,  158.  '7  Darnf.  flb  East,  Sa  and  tee  8  Dafof. 
^  Miggs  and  aooUier,  awigneei  of  Codurm,  Sa  East,  97. 

V.  J^rrf,  E.  S3  Geo.  III.  K.  B.  15  Dornf.  &  Eaft»  40S. 

•  S  Daruf.  &  Eait,  4U.  aodi  lee  3  Wilt.  ^  Ante,  3U. 

41.  1  Bot.  Ic  Pal.  383.  '  Per  Cur.  M.  43  Geo.  III.  K.  B.  SMooK. 

*  Pr.  Ref.  137.  Cat.  Pr«  C.  P.  58.  S.  C.  89.  C.  P. 

•  B.  E.  15  Geo.  II.  r«|.  1.  K.  B,  Cowp.  k  i  h.  Blac  310.  AnU,  315. 
451.  AnU,  356. 
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chiefy  for  the  same  cause  of  action  as  is  expressed  in  the  writ* :  And 
if  there  be  a  variance  between  the  original  writ  and  deciaraiioo,  the 
court  will  discharge  the  defendant,  on  entering  a  common  appearance^: 
But  they  will  not  on  this,  ground  set  aside  the  proct^Hn^ ;  for  that 
would  be  permitting  the  defendant  to  do  indirectly,  uhat  the  practice 
of  the  court  will  not  allow  him  to  do  directly,  by  craving  oyer  of  the 
original  writ,  and  pleading  the  variance  in  abatement*". 

The  rules  of  pleading,  upon  which  the  statement  of  the  cense 
of  action  depends,  are  founded  in  good  sense;  their  objects  are 
precision  and  brevity  :  nothing  is  more  desirable  for  the  court  dian 
precision,  nor  for  the  parties  than  brevity*^.  Precision  or  certatnty  is 
of  three  kinds ;  first,  to  a  common  intent ;  secondly,  to  a  certain 
intent  in  general;  thirdly,  to  a  certain  intent  in  every  particular*: 
The  second,  or  that  which  is  to  a  certain  intent  in  general,  is  all  that 
is  required  in  a  declaration  ;  and  it  ought  to  be  such  that  the  de- 
fendant may  answer  it,  a  good  issue  be  joined  thereon,  and  the  court 
be  enabled  to  give  judgment^.  This  certainty  should  pervade  the 
whole  declaration ;  and  is  particularly  required  in  setting  forth  the 
time,  place,  and  other  circumstances  necessary  to  maintain  the 
action'.  But  that  which  is  alleged  by  way  of  conveyance  or  in* 
ducement  to  the  substance  of  the  matter,  need  not  be  so  certainly 
alleged,  as  that  which  is  the  substance  itself* :  And  8urplu8€ige  will 
not  vitiate,  except  where  it  defeats  the  action'. 

If  the  declaration  be  defective  in  any  of  the  above  particulars,  the 
defendant  may  demur :  But  if  he  do  not,  the  defect  may  in  some 
oases  be  aided  by  the  defendant's  plea,  or  by  a  verdict  for  the  plain- 
tiff.   If  the  declaration  want  time,  place,  or  other  circumstances,  it 


»  R.  H.  8  Cor,  I.  K.  B.  5  Duraf.  &  East, 
402. 

i>  6  Durnf.  &  East,  963. 

«  Id.  2  Wils.  393.  Durrani  t.  Seroeold^  E. 
S4  Geo.  III.  K.  B.  but  see  5  Durnf.  &  East, 
722.  4  East,  589.  S  New  Rep.  C  P.  8S.  5 
Tannt.  649.  1  Marth.  274. 

'  Doog.  666, 7. 

•  Co.  Lit.  303.  a.  aud  tee  Cowp.  688, 
Doug.  158,  9. 

f  Co.  lit.  3U3.  a.  PL  Com.  64* 


f  Com.  Dig.  tit.  PUad§r,  C.  18.  &e.  And 
see  Airther  as  to  ttrlavUg  in  general,  Chitty 
on  Pleading,  1  V.  p.  236,  &c.  and  as  to  tbe 
certainty  required  in  dtelarnlkm  $  vL  p. 
256,  &,c.  in  pUtHi  iflt  p.  513,  Ate.  and  ia 
rtptieaiio/it;  adL  p.  624.  and  as  toUme  and 
ptatg,  see  5  Durnf.  &  East,  607.  Ctufty  oa 
Pleading,  1  V.  p.  257,  dtc 

>Co.  Lit.303.  a. 

« Com..Dif.  tit,  Fkodtr,  C.  SS,  9. 
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may  be  aided  by  (he  defendant's  plea  ;  but  not  if  it  be  defectiTe  in 
saMance*:  And  a  verdict  will  aid  the  omission  of  that  which  was 
Deces$:iry  to  be  proved  at  the  trial,  and  without  which  the  jury  could 
not  have  found  for  the  plainHfF^.  Defects  in  the  declaration  are  also 
frequently  cured  by  the  statutes  o(  jeofails*. 

The  df^laration  itself  was  formerly  delivered,  in  the  King's  Bencby 
to  the  deteniiant's  attorney,  who  made  a  copy  of  it,  and  then  delivered 
it  bai*li*' :  But  the  copy  is  now  made  by  the  plaintiflTs  attorney*^ ;  and 
exce})t  where  the  defendant  is  in  custody,  should  either  be  delivered 
to  tile  defendant's  attorney,  or  Jiled  with  the  clerk  of  the  declarations 
iu  the  Kin;:^'8  Bench,  or  protbonotaries  in  the  Common  Pleas.  The 
cop)  of  liie  de«  I  ration  is  written  on  ybur-penny  stamped  paper*; 
aod  tlie  siHCiit-'  48  Geo.  HI.  c.  140.  Sched.  Part  II.  §  III.  requiring 
it  to  be  itriiten  in  the  usual  and  accustomed  manner,  and  it  not  hav« 
iog  been^the  prtetice  to  write  such  copies  on  both  sides  of  the  paper, 
ihe  court  of  King^s  Bench  held,  that  a  copy  so  written,  and  delivered 
to  a  prisoner,  was  irregular,  and  entitled  him  to  be  discharged  out 
of  custody^  Where  the  defendant  has  appeared  or  filed  bail,  a  copy 
of  the  declaration  should  be  delivered  to  his  attorney' ;  who  formerly 
paid  for  the  same,  after  the  rate  of  four  pence  per  sheet,  computing 
seTcnty'two  words  to  a  sheet,  together  with  the  stamps  or  king^s 
duty^,  and  /our  pence  for  the  warrant  of  attorney* :  And  where  an 
attorney  charged  for  a  declaration  as  containing  more  folios  than  it 
really  contained,  and  this  charge  was  allowed  by  the  master,  the 
court  held  it  to  be  a  good  ground  for  reviewing  the  taxation^.  In 
the  Common  Pleas,  four  pence  was  paid  for  the  warrant  of  attorney 
in  debt,  trespass,  and  detinue,  and  eight  pence  in  other  actions^ : 


i 


.<   « 
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t  \ 


5       i  > 


•8Co.l£0.b. 

^  Com.  Dig.  tit  Pleader,  C.  87.  aod  Me 
Boag.  €54.  n  Damf.  &  Bast,  518.  583. 
Chitty  oo  Pteadiog,  1  V.  p.  401, 9. 

«  38  Hen.  VIII.  c.  30.  18  Ellz.  c.  14.  81 
Joe,  L  c.  13.  16  &  17  Car,  II.  e.  8. 

'R.T.  13W.  in.K.  B. 

•  StoL  48  Geo.  III.  c.  149.  SAed.  Part 
n.  §  UL  55  Geo.  IU.  c  184.  Seked.  Part 
ILfUL 

'  12  East,  894.  and  see  1  Maale  k  fkL 
709. 


c  R.  T.  2  Geo.  II.  K.  6.  Bot  see  8  Mod. 
379.  and  8  Ld.  Raym.  1407.  by  which  thii 
rale  appears  to  have  been  made  in  T.  1 1 
Geo.  I.  before  the  tfUtute  18  Gea  I.  c  89. 
and  the  mle  upon  that  atatote,  of  T.  1  Geo. 
II.  K.  B. 

k  R.  T.  18  W.  III.  K.  B.  and  note  (a), 
R.  T.  8  Geo.  II.  K.  B. 

>  R.  SI  5  Ann.  reg.  8.  K.  B» 

k  I  Chit  Rep.  544. 

!lDp»&P.4£d.p.828. 
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But  now  it  is  not  necessary  for  the  defendant's  attorney,  in  dtber 
couKy  to  pay  for  a  copy  of  the  declaration,  when  ddiTered*; 
and  in  the  King*s  Bench,  we  have  seen*',  the  pkintifF  cannot  ngn 
judgment,  for  the  defendant's  refusing  to  pay  four  pence  for  tlie 
warrant  of  attorney,  when  a  copy  of  the  declaration  is  deliTered  to 
bim.  The  deliyery  of  a  copy  of  the  declaration  to  the  defendant  him* 
self,  after  he  has  appeared  or  filed  bail,  is  not  good*.  But  if  the 
abode  of  the  defendant's  attorney  be  unknown  to  the  plaintiff's  it* 
tomey,  the  copy  should  be  filed^  with  the  clerk  of  the  declaratioof 
in  the  King's  Bench,  or  prothonotaries  in  the  Common  Hems,  tnd 
notice  thereof  given  to  the  defendant^ :  And  a  copy  of  the  dechn* 
tion  should  be  filed  in  like  manner,  where  the  plaintiff  has  enteral 
an  appearance,  or  filed  common  bail  for  the  defendant,  according  to 
the  statute,  and  notice  thereof  delivered  to,  or  left  at  the  last  or  most 
usual  place  of  abode  of  the  defendant ;  in  which  notice  should  be  ex- 
pressed the  nature  of  the  action,  at  whose  suit  it  is  proaeouted,  and 
the  time  limited  by  the  rules  of  the  conrt  for  pleading ;  and  that  ia 
case  the  defendant  do  not  plead  by  such  limited  time,  judgment  wiD 
be  entered  against  him  by  debult*. 

The  declaration  in  the  foregoing  cases  must  be  delivered  or  filed 
absolutely.  But  it  cannot  be  so  delivered  or  filed,  before  appear- 
ance or  bail ;  as  the  defendant  till  then  is  not  in  court'.  Still  how- 
ever,  for  the  sake  of  expediting  the  canse,  by  making  the  times  for 
appearance  and  pleading  concurrent,  it  is  a  rule  in  the  King*8  Bench, 
that  **  upon  all  process,  returnable  before  the  Uut  return  of  any  term, 
<<  where  no  affidavit  is  made  or  filed  of  the  cause  of  action,  the  plain* 
^  tiff  may*  file  or  deliver  the  declaration  de  bene  eeee  or  condUi" 
**  onally,  at  the  return  of  such  process,  with  notice  to  plead  in  eigU 
'<  days  after  the  filing  or  delivery  thereof :  And  that  upon  all  such 
**  process  as  aforesaid,  where  an  affidavit  is  made  and  filed  of  the 
^«  cause  of  action,  the  declaration  may  be  filed  or  deliTered  de  heme 


•  4  Durni  k  East,  370.  laip.  C.  P.  239.  (  19,  80. 

fttj.  f  LaSt,  333.  3  Durnf.  k,  Bast.  719.  sad 

k  Ant§,  109,  10.  see  Forrest,  33.  AnU,  499,  3. 

«  Loflt,  339.  t  Bat  be  is  not  boQod  to  do  sOb  Ckimidmi 

<  R.  T.  9  Geo.  11.  K.  B.  ▼.  amdbr,T.  94  Qeo.  UL  K.Bt  ilM#|99K 

•  R.T.  1  Geo.  IL  K.B.  R.  M.  1  Geo.  IL  Zgip.  K.B*  908. 
nf •  L  C  Pt  and  see  Append.  Chap,  3CVL 
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**  e$$et  at  the  retarn  of  such  process,  with  notice  to  plead  in  four 
^  dayp  after  such  filing  or  deliTery,  if  the  action  be  laid  in  London  or 
*'  Middlewexj  and  the  defendant  live  within  tweniy  miles  of  London  ; 
^  and  in  eight  days,  if  the  action  be  laid  in  any  other  county,  or  the 
^  defendant  live  above  twenty  miles  from  London :  Provided  the  da- 
^  daration  in  either  case  be  filed  or  delivered,  and  notice  thereof 
''  given, your  days  exclusive  before  the  end  of  the  term,  and  a. rule  to 
^  plead  be  duly  entered'.'*  In  the  Common  Pleas,  the  practice  of 
declaring  de  bene  e$$e  seems  to  have  been  first  allowed  on 


•  R.  T.  99  Geo.  III.  K.  B.  and  m  R.  M. 
K)  G«o.  IL  K.  B.  R.  M.  3  Geo.  IL  ng.  9. 
C  P.  Pr.  Reg.  148.    It  has  beeo  said  by  a 
feotlemaD,  to  whote  laboari  the  profeuioo 
aic  greatly  iadabted,  that  the  operation  of 
tfaoe  nilea  of  oooit  if  not  to  oonfine  deela- 
ntioof  dir  htm  cne  to  procen  returnable  as 
tbcreio  mentioned,  but  ooly  to  rqpdate  the 
time  wherein  the  defendant  i>  to  pleod  to 
Mieh  deelaratiooe,  an  prooeM  lo  returnable : 
That  the  plaintiff  may  declare  dr  imte  mm 
npoo  any  prooeai,  whenever  retomable; 
hat  if  it  be  not  returnable  before  the  laat 
return  of  the  term,  the  notice  to  plead  muat 
not  he  in  fear  or  eight  days,  at  mentioned 
in  the  rnlea,  (since  those  roles  do  not  extend 
to  soeh  declarations  cfe  htue  ette,)  bat  the 
defendant  will  in  that  case  he  entitled  to  an 
impaflance,  and  the  notice  should  he  to 
fAead  within  the  first  four  days  of  the  next 
tflnn*  I  Sd.  Pr.  949,  3.    And  this  idea  is 
ccrtamly  saoetioned,  in  the  Common  Pleas, 
by  the  case  of  Ahbqf  o.  Martin^  1  H.  Blac 
533,  4.  in  which  it  was  determined,  that 
where  process  is  returnable  on  the  Uut  re- 
turn of  a  term,  a  declaration  may  be  filed 
dt  bemmm,  with  notice  to  plead  within  the 
Snt  fonr  days  of  the  next  term :  and  in  that 
eoort,  the  pUintiff,  as  we  shall  presently 
has  been  since  allowed  to  declare  dSr 
essr,  on  pfooem  setomable  the  Hsil  re- 
titni  of  the  term.    But  with  great  defereaoe 
I  AODoaiTe  that,  in  the  BJng's  Bench,  the 
deelasmtioii  canaot  regnlarly  be  filed  or  de« 
lifovd  dli  taf  iMv»  unleH  the  procen  be  re- 


turnable before  the  lui  return  of  the  term» 
for  the  following  reasons:  first,  that  at 
common  law,  a  declaration  could  in  no  case 
have  been  filed  or  delivered,  till  the  defen- 
dant had  appeared,  or  was  in  custody ;  ap- 
pearance being  the  first  act  of  the  defendant 
in  court,  and  declaring  against  him  the 
first  act  of  the  plaintiff,  after  appearance: 
Com.  Dig.  tit.  PUader,  C.  1,  9,  3.  Secondly, 
that  the  practice  of  declaring  de  bene  etw 
seems  to  owe  its  origin  to  a  series  of  rules, 
the  first  of  which  in  this  court  was  made  in 
Midmtmat^  10  Geo.  II.  At  least,  I  have 
not  been  able  to  find  any  role,  or  mention 
of  such  a  practice  in  this  court,  previous  to 
that  time;  though  it  seems  to  have  ob- 
tained somewhat  earlier  in  the  Common 
Pleas:  Pr.  Reg.  145.  Cas.  Pr.  C.  P.  16. 
S.  C.  R.  M.  3  Geo.  It.  rcg.  2.  C.  P.  Thirdly, 
that  by  those  rules,  the  practice  in  the 
King's  Bench  is  expressly  confined  to  pro- 
cess returnable  before  the  UU  return  of  the 
term :  And  lastly,  that  the  intent  of  them 
was  to  expedite  the  cause,  by  enabling  the 
plaintiff  in  town,  to  proceed  to  trial  at  the 
sittings  in  or  aaer  the  term  in  which  the 
process  is  returnable,  or  in  the  country,  at 
the  next  assixes;  but  this  end  could  not  bo 
attained,  unless  the  process  were  retomabia 
before  the  last  return ;  the  defendant  not 
being  obliged  to  plead  till  the  next  term, 
nnlen  the  declaration  be  filed  or  delivered 
dr  htm  ciify  and  notice  thereof  given,  four 
days  exclusive  before  the  end  of  the  tem» 
and  a  nk  to  plead  doly  catered* 
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writ5%  and  was  afterwards  extended  to  common  ones^  At  preient, 
the  declaration  in  that  court  may  be  filed  or  delivered  de  bene  em, 
upon  process  returnable  the  Jirsty  second^  or  third  retam  of  any 
temi%  or  on  the  fourth  return  of  Eatter  term'' :  And  by  a  late  nil^, 
it  may  be  so  filed  or  deliTered,  upon  process  returnable  the  taA 
ivturn  of  any  term  ;  provided  it  be  filed  or  delivered  on  the  day  of 
such  return,  or  on  the  day  next  after  such  return,  in  case  the  same 
shall  not  happen  on  a  Sunday^  in  which  case  the  plaintiff  shall  ht^e 
the  whole  of  the  Monday  following^,  to  file  or  deliver  hn  declaratioa 
de  bene  esse :  And  this  rule  applies  equally  to  EaUer  termy  as  to 
any  other*. 

In  the  Exchequer,  it  is  the  practice  to  file  the  original  draft  of  de- 
claration in  the  office,  and  deliver  copies  to  each  party  on  stamp'. 
And  it  is  a  rule  in  that  courts,  with  regard  tp  declarations  de  bene 
eese^  that  **  upon  all  process  of  quo  minue  ad  respondendum  and 
capiaSf  to  be  issued  out  of  that  court,  returnable  before  the  Icut  re* 
turn  of  any  term,  where  an  affidavit  shall  be  made  and  filed  of  the 
cause  of  action,  pursuant  to  the  act  of  parliament  for  preventing 
frivolous  and  vexatious  arrests,  a  declaration  may  be  filed  or  deli- 
vered de  bene  esse,  at  the  return  of  such  process,  with  notice  t» 
plead  in  four  days  after  such  filing  or  delivery,  if  the  action  be  laid 
in  London  or  Middlesex^  and  the  defendant  live  within  twenty  miles 
of  London,  and  in  eight  days,  if  the  action  be  laid  in  any  other 
county,  or  the  defendant  live  above  twenty  miles  from  London ;  and 
if  the  defendant  put  in  bail,  and  do  not  plead  within  such  times  as  are 
respectively  before  mentioned,  judgment  may  be  signed ;  provided 
such  declaration  be  delivered  or  filed,  and  notice  thereof  given,  four 
days  exclusively  before  the  end  of  the  tern,  and  a  rule  to  plead  dolj 


•  Cas.  Pn  C  P.  16.  Pr.  Reg.  145,  6.  aer  of  declaring  m  thai  coart,  after  tile  de- 
^  Pr.  Rag.  146,  7.  Cas.  Pr.  C.  P.  55,  6.  fendaot's  appearance,  see  R.  T.  96  &  97 

a  C.  Geo.  II.  $  9.  R.  M.  5  Geo.  III.  tod  R.  T. 

«  R.T.  6  Gee.  HI.  C.  P.  and  lee  R.  M.  3  96Gea  III.  mSear.  Man.  Rx.  Append.  9ia 

Geo.  11.  ref.  S.  G.  P.  Pr.  Reg.  148.  918.  991,  9. 

<  R.  H.  35  Gca  UL  C  P.  9  H.  Blac  f  R.  T.  96  Geo.  III.  et  &aft  Men.  Es. 

act  cd.  551.  7  Tatfnt  71.  f^J.  9  Manh.  Append.  991.  AndseeR.  T.  96flt97Geo. 

337.  (€).S.  C.       •  U.  i  10.  and  R.  M.  5  Ge^  III.  fli  tek 

•  7  TanuL  70^  9  Manh.  337.  S.  C  Man,  Ex.  Append.  S14i  919. 
'  9  Price,  114.  And  for  Un  thae  and  maft* 
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entered/*  And  it  is  also  a  rule%  that  ^*  upon  ell  process  to  be  issued 
ont  of  that  court,  retomable  as  aforesaid,  whene  the  defendant  shall  be 
personallj  served  with  a  oopy  thereof,  pursuant  to  the  said  act  of 
parliament,  or  to  the  statute  51  Gea  ill.  c.  124.  the  phiniiff  may 
file  or  deliver  a  declaration  de  bene  ease^  at  the  return  of  such  pro<- 
cess,  with  notice  to  plead  in  eight  da]^^  afteo  the  filing  or  delivery 
fliereof;  and  if  the  defendant  do  not  enter,  an  appearance  and  plead 
within  the  said  eight  days,  the  plaintifi^^  having  entered  an  appear- 
ance for  him  according  to  the  said  acts,  may  sign  judgment  for  want 
of  a  plea ;  provided  such  declaration  be  delivered  or  filed,  and  notice 
thereof  given,  /oiur  days  exclusively  before  the  end  of  the  term,  and 
a  rule  to  plead  duly  entered :  And  that  upon  all  writs  of  diatringcuf, 
whereupon  notice  shall  be  given  pursuant  to  the  said  last-mentioned 
act^  the  phdntiff  may  file  or  deliver  a  declaration  de  bene  es9e  at  the 
return  of  such  writ,  with  notice  to  plead  in  eight  days  atter  the  filing 
or  delivery  thereof;  and  if  the  defendant  do  not  enter  an  appear* 
ance  and  plead  within  the  said  eight  days,  the  plaintiff,  having  en- 
tered an  appearance  according  to  the  same  act,  may  sign  judgment 
for  want  of  a  plea,  a  rule  to  plead  having  been  duly  entered." 

In  the  King's  Bench,  the  declaration  may  be  filed,  and  notice 
thereof  given,  on  the  return  day  of  the  writ,  or  quarto  die  post  by 
erigimal ;  and  the  writ  of  hititaJtj  we  have  seen^  may  be  sued  out 
and  served  on  the  return  day :  but  it  cannot  be  served,  and  notice  of 
declaration  given,  at  the  same  time ;  for  the  notice  of  declaration 
pre-supposes  the  declaration  to  be  filed,  and  it  cannot  regularly  be 
filed- till  after  the  writ  is  served :  There  must  be  some  interval  there- 
fore, however  short,  between  the  service  of  the  writ  and  notice  of 
declaration*.  In  the  Common  Pleas,  the  declaration  may  be  filed  de 
bene  es«e,  on  the  essoin  or  return  day  of  the  writ,  or  any  day  after ; 
though  a  rule  to  plead  cannot  be  given  till  the  first  day  of  term^.  And 
notice  of  the  declaration  being  so  filed,  may  be  given  in  that  courts 
on  the  return  day  of  the  writ,  at  the  time  of  serving  it* :  But  notice 
cannot  be  given  on  that  day,  of  a  declaration  being  filed  in  chiefs. 


•  R.  M.  53  6«o,  IIL  m  Scae.  Man.  Ex.  ^  Ante,  174. 190. 

Append.  SS6, 7.  Aud  see  former  rules  of  T.  *  3  Smith  R.  531.  IS  East,  116. 

26  Sc  «7  Qeo.  II.  §  10.  R.  M.  5  Geo.  III.  *  Gas.  Pr.  C.  P.  68. 

and  R.  T.  86  Geo.  IIL  m  Scac.  Maa.  Ex.  •  3  Taont.  404.  1  Moore,  573. 

Append.  813, 14. 881.  '  4TaanU  818.  1  Jdooie,  573. 
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And  the  declaration  caonot  be  filed  before  the  essoin  or  return  day  of 
the  writ ;  therefore  a  notice  of  declaration  given  the  day  before  the 
essoin  day  of  the  term,  bein^  Sunday^  until  which  day  the  plaintiff 
could  not  file  his  declaration,  has  been  deemed  a  nullity*.  And  in 
that  court,  the  declaration  cannot  be  filed  or  delivered  de  bene  cue, 
BO  as  to  charge  the  defendant  with  the  costs  of  it,  till  the  appearance 
day  of  the  return  of  the  writ^  So  if  one  of  three  defendants,  io  a 
joint  action,  appear  to  a  ^tiare  clausum  fregit^  and  the  two  others, 
1>eing  arrested  on  bailable  process,  have  till  the  ensuing  term  to  jus- 
tify bail,  it  is  irregular  for  the  plaintifi*,  prcTious  to  that  time,  to  de- 
liver a  declaration  against  all  three,  indorsed  ^^  conditionaUy,  imtti 
special hailis  perfected^ :^  And  the  declaration  cannot,  in  either 
court,  be  filed  or  delivered  de  bene  esse,  after  the  defendant  has 
appeared,  or  filed  bail"^ ;  or  the  time  limited  for  his  appearance,  or 
putting  in  bail,  is  expired* ;  whether  the  process  be  bailable  or  not 
l>ailable^  On  bailable  process  therefore,  where  the  defendant  has 
neglected  to  put  in  or  perfect  irpectaJ  bail,  the  plaintiff  must  proceed 
ugainst  the  sheriff,  or  his  bail,  upon  ,the  bail-bond  :  and  when  he  has 
not  appeared,  or  filed  common  bail  in  due  time,  the  plaintiff  must 
enter  an  appearance,  or  file  common  bail  for  him,  according  to  the 
"Statute ;  and  then  deliver  or  file  his  declaration  oAeoluiely^. 

If  the  declaration  be  JUed^  and  notice  thereof  given  to  the  defeo- 
dant  or  his  attorney,  it  is  deemed  to  be  a  good  declaration  from  the 
time  of  such  notice  only^ ;  and  therefore  a  rule  to  plead  in  such  ease, 
given  before  notice  of  declaration,  is  irregular^.  Yet  where  the  de- 
claration, in  the  King's  Bench,  was  filed  on  the  last  day  of  the  second 
term  after  the  return  of  the  writ,  but  .the  notice  was  not  given  till  a 


*  2  N«w  Rep.  C.  p.  75. 

^  8  Blae.  Rep.  749.  and  see  1  Esp.  Rep. 
345.  Se  Bos.  &  Pul.  515.  8  New  Rep.  C.  P. 
398. 

• «  t  Ifew  Rep.  C.  P.  231.  Stuere,  Whether 
if  the  declaration  bad  been  indorsed  condi- 
tionally, until  bail  should  be  j»erfected  by 
the  two  latter  defendants,  it  would  have 
been  irregular }  Id.  Hid. 

<1R.  M.  10  Geo.  11.  R.  T.  88  Geo.  III. 

K.  B.  R.  M.  3  Geo.  11.  reg,  8.  R.  T.  8  Geo. 

lU  &.  H.  35  Geo.  III.  C.  P«  8  B.  Blac.  oei. 


ed.  551. 

"  1  Bur.  56.  8  Dumf.  &  East,  TiO,  6 
DurnC  &  East,  548.  K.  B.  Pr.  Rpg.  143,6. 
Bomes,  348.  8  New  Rep.  C.  P.  238. 

'2NewRep.  C.P.  433. 

f  Pr.  Reg.  145,  6. 

>»  R.  T.  I  Geo.  II.  R.  T.  8  Geo.  II.  K.  B. 
8  Mod.  379.  2  Ld.  Raym.  1407.  7  Dumf, 
ic  East,  898.  K.  B.  R.  M.  1  Geo.  lU  reg.  I. 
C.  P. 

' Pr.  Re;.  131. Gas.  Pr.  CP.  111.  Barnes. 
848.  S.  C. 
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IHtle  before  the  essoin-day  of  the  following  term,  this  was  holden  to 
be  wetl  enouij^h  ;  the  master  certifying  it  to  be  the  practice*.  The  de- 
fendant must  formerly  have  received  and  paid  for  a  copy  of  the  decla- 
ration, whether  it  were  delivered  or  left  in  the  office,  before  he  could 
have  been  admitted  to  plead^ ;  and  if  he  neglected  to  do  so,  the 
plaintiff's  attorney  might  have  refused  to  accept  his  plea,  and  signed 
judgment'' :  But  now,  though  a  copy  of  the  declaration  must  be  paid 
for,  on  taking  it  out  of  the  office,  when  Jiled,  yet  the  defendant's 
attorney  is  not  bound  to  pay  for  it,  when  delivered  to  him^ 

The  fiof ice  of  declaration  being  filed  in  the  office  must  express  the 
nature  of  the  action,  as  whether  it  be  in  debt  or  case^  &c.* :  but,  ia 
the  Common  Pleas,  it  need  not  state  the  amount  of  the  damages'. 
When  the  defendant's  place  of  residence  is  known  to  the  plaintiff's 
atorney,  the  notice  of  declaratwn  should  be  delivered  to  the  defen^ 
dant,  or  left  for  him  at  the  last  or  most  usual  place  of  bis  abode ;  it 
being  irregular  in  such  case  for  the  plaintiff's  attorney  to  stick  up  a 
notice  of  declaration  in  the  office' :  And,  in  the  Common  Pleas,  the 
affixing  notice  of  declaration  in  the  prothonotaries'  office,  is  not 
deemed  good  service,  unless  by  express  permission  of  the  court, 
though  the, defendant's  place  of  abode  be  unknown  to  the  plaintiff''. 
But  where  the  defendant  and  his  attorney  had  been  informed  that  a 
notice  of  declaration  was  stuck  up  in  the  office,  the  latter  court  re- 
fused to  set  aside  a  judgment,  for  want  of  service  of  the  notice  at  the 
defendant's  la^t  place  of  abode^ :  And  where  a  defendant  kept  out  of 
the  way,  to  avoid  being  served  with  notice  of  declaration,  and  it  was 
sent  to  him  in  a  letter  by  the  post,  which  was  returned  opened  and 
marked  ^*  refused,*'  this  was  deemed  good  service ;  it  appearing  that 
the  defendant  knew  the  hand-writing  of  the  plaintiff's  attorney^. 
Where  the  declaration  is  filed  or  delivered  de  bene  esse  or  condi- 
tionally, it  is  necessary  to  make  an  indorsement  thereon,  that  it  is  so 


•  3  Bor.  U5S.  2  Darnf.  h  East,  112.  Id.  68.  122.  2  Will.  84. 

^  R.  M.  10  Geo.  II.  teg.  3.  K.  fi.  and  see  '  6  Taont  337. 

B.  T.  12  W.  III.  and  R.  T.  2  Geo.  11.  K.  B.  '7  Darnf.  k,  East,  26.  I  Bos.  &  Pal.  214. 

«  I  Wils.  173.  ^5  Taant.  777.  and  see  1  Tannt  433.   7 

<  Imp.  K.  B«  225.  ftj.  Imp.  C  P.  233.  Taont  145. 

(a).  '  1  New  Rep.  C.  P.  279. 

f  Pr.  Rag.  131.  Cat.  Pn  C  P.  63.  S.  C.  ^3  Taont.  186.  1  Marsh.  8.  S.  & 
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61ed  or  delhrerad* :  and  io  the  King's  Benchi  where  the  deoltratin 
filedLin  the  office,  before  the  de£end^llt's  eppeeranoe,  was  indorsed 
^'  jUed  candUionalbf^^  and  judgment  afterwards  signed  ior  want  of  a 
fletLf  the  court  held  it  regular ;  though  the  notice  served  on  the 
^^endant  was  of  a  declaration  genfirnUy^.  In  the  Common  Reas, 
it  was  not  formerly  necessary  to  giv^e  notice  of  a  declaration  bebg 
filed  conditionaUy»  in  bailable  a^tions^ ;  but  nowr»  by  a  late  mle  <rf 
«ourt',  ^'  in  every  actiou  in  which  special  bail  shall  he  required,  and 
f?here  the  declaration  shall  be  filed  conditionally,  notice  in  writing  of 
finch  declaration  being  so  filed,  shall  be  given  to  the  defendant,  his 
attorney  or  agent ;  and  no  declaration  shall  be  considered  as  filed, 
tmtil  sudi  notice  shall  be  so  given  :"  And  service  of  notice  of  decla- 
ntion  on  a  Sunday  is  bad,  though  the  defendant  accept  it,  knowing 
It  to  be  irregular^. 

If  the  plaintiff  do  not  declare  in  due  time,  he  is  liable  t^  be  Mn- 
jproBs^df  or  have  judgment  signed  against  him  for  not  prosecuting 
his  suit^    It  is  called  a  judgment  of  nonpros^  from  the  words  non 
^prosequitur,  &c.  formeriy  used  in  entering  it  up.    And  this  seems  to 
be  the  proper  appellation  of  the  judgment,  in  actions  by  biU :  but  in 
4U$tions  by  originate  where  the  language  of  the  judgment  was  non 
jprosequUur  breve^  vel  icctam,  it  is  more  commotnly  calfed  a  judg- 
ment of  nonsuit^.    The  judgment  of  nonprot  or  nouMuU^  for  want  of 
a  decbiratioB,  is  a  final  judgment,  and  signed  with  the  clerk  of  the 
judgments  in  the  King^s  Bench,  or  protbonotaries  in  the  Common 
Pleas;  an  incipitur  being  first  made  on  a  roll,  and  also  on  a  sheet 
of  paper,  oalled  a  judgment  paper,  stamped  with  a  ten  shilling  staipp^ : 
And,  in  the  Common  Pleas,  the  defendant's  warrant  of  attorney  most 
be  filed  with  the  derk  of  the  warrants,  who  will  mark  the  judgmeqt 
paper*.    This  judgment  is  founded  on  the  statute  13  Car.  IL  stat  2. 
€•  t.  §  3.  ))y  which  it  is  enacted,  that  ^  upon  an  appearance  entered 
^  for  the  defendant  by  attorney ^  of  the  term  wherein  the  process  b 


•  R.  M.  lOOco.  U.  rtg.  8.  K.  B.  R.  E.  3  ^  R.  £.  49  Geo.  III.  C.  P.  1  Tasnt  «I6l 

Oto.  IL  C.  P.  Baniet,  857.  dOS.  8  N«w  «  1  H.  Bite.  e'iB. 

B«p.  C  P.  893.  «  Append.  Chap.  XVU  $  88,  lee. 

»  S  Dnrat  i^  Elart,  77.  f  Anie,  485,  «ec. 

«  Pr.  Reg.  149.  Baraef,  S0&  S.  C.  8  W^.  k  5^  q^  u|.  c.  lak  &4fl4  Ftet  ■-  $ 

ftap.785.  a  Wili.147.S.C.8B(ia4^PoL  III. 

48.  lIffp.C.e.W». 
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^  retainable,  btiless  the  plaintiff  shall  pot  into  the  ooart  from  ^heno^ 
the  process  issiied,  his  bill  or  declaration  against  the  defendanty  in 
some  personal  action  or  ejectment  of  farm,  before  the  end  of  th4 
term  next  following  after  appearance,  a  nonsuit  for  want  of  a  de« 
daration  mty  be  entered  against  him ;  and  the  defendant  shall 
^  bate  judgment  to  recover  costs  a|^inst  the  plaintiff,  to  be  tlixedr 
*'  atad  letied  in  like  manner  as  upon  the  tS  Hen.  VIII*.''  The  pro- 
irisions  of  this  statute  are  confined  in  terhis,  to  cases  where  the  de« 
fendant  has  been  arretted  ;  but  it  has  been  holden,  that  if  a  defendatii 
appear  at  the  day  of  the  return  of  the  process,  and  pot  in  bail,  though 
be  never  were  arrested,  nor  the  process  returned,  yet  If  the  plaintiff' 
do  not  declare  within  tito  terms,  a  nonpros  may  be  entered  against 
him^ :  And  the  statute  is  not  confined  to  cases  Where  the  writ  is  de« 
fectire,  but  has  always  been  construed  to  extend  to  cases  in  general^. 
Henlse  it  is  a  rule,  in  the  King's  Bench,  that  *'  on  aU  process  issuing 
out  of  this  court,  retornable  at  a  day  certain,  if  the  defendant  appear 
by  his  attorney,  and  file  bail  of  the  term  wherein  the  process  is  re« 
tumabie,  and  the  plaintiff  do  not  declare  before  the  end  of  the  temfk 
next  following,  a  nonpros  may  be  signed,  without  entering  any  rule* 
to  declare,  or  caltihg  for  a  declaration^."  So  where  the  proceedings^ 
are  by  original  ih  the  Kiotg's  Bench,  it  is  not  necessary  to  give  a  rule 
to  declare,  or  demand  a  declaration^  But  in  the  Common  Ipleas,  the 
defendant  most,  before  the  end  of  the  second  term,  or  within  four 
days  after,  enter  a  rule  for  the  plaintiff  to  declare',  which  he  obtains* 
en  %  precipe  from  the  secondaries,  and  demand  a  declaration';  and 
if  tiie  plaintiff  do  not  declare  before  the  rule  is  out,  the  defendant  may,. 
at  imy  time  before  the  essoin-day  of  the  next  term,  sig^i  a  nonprodp 
but  not  afterwards^ ;  and  the  plaintiff,  we  have  seen^,  is  not  allowed 
any  longer  time  to  declare,  without  leave,  than  the  time  limited  by 
the  defendant's  rule.  The  demand  of  declaration  must  be  in  writing^  ;. 
and  in  country  causes,  it  must  be  made  on  the  agent  in  town* :  And 
a  itos^rotf  can  never  be  signed,  unless  bail  be  filed,  or  an  appearance 


*Ch«p.  15.  conirom 

k  8  Salk.  455.  7  Mod.  38.  S.  C*  t  Append.  Clwp.  XVL  }  8& 

«  7  OaroC  9t  East,  97.  I M  §  3. 

* R.  M.  lOQeo.  IL  ng.  2.  fk)  %.  B.  ^ R.  H.  9  Aiai.r»g.a. C. P.  Amlir^^S. 

GUb.  K.  B.  345.  •  Antt,  4S6. 

« Imp.  K.  B.  5€S.  597.  Imp.  G  P.  245.  ^  £.  m.  1  Geo.  II.  rid.  t.  C.  P. 

^t  lee  R.  M«  10  Gcu  II,  rfg.  2.fh.)K,B.  ^Banef,  311.  Pr.  Bef.  CP.  1S4^  a  €» 
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entered,  of  the  term  wherein  the  process  is  returnable^ ;  and  therefore 
it  cannot  be  signed,  where  a  prisoner  is  superseded  for  not  declaring, 
&c.  on  filing  common  bail^. 

In  a  jcnnt  action,  it  is  said,  the  plaintiff  cannot  be  non-prossed  by 
one  or  more  of  the  defendants,  without  the  others'".  And  this  is  uni- 
▼ersally  true  in  actions  by  origincd^  where  the  plaintiff  cannot  pro- 
ceed against  the  defendants  severally,  upon  a  joint  writ.  But  upon 
common  process  for  a  supposed  trespass,  in  the  King^s  Bench  or 
Common  Pleas,  if  the  plaintiff  declare,  serye  a  notice  of  declaratioo, 
or  even  take  out  a  rule  for  further  time  to  declare,  against  one  or 
more  of  several  defendants,  and  do  not  proceed  against  the  others, 
the  latter  may  sign  a  judgment  of  nonpros''.  In  such  case  however, 
there  ought  to  be  but  one  judgment  of  nonpros  for  ail  the  defendants, 
unless  the  plaintiff  have  indicated  his  intention  of  proceeding  against 
them  severally ;  for  the  trespass  is  joint,  and  though  the  plaintiff  may 
declare  severally,  yet  it  remains  joint,  till  it  be  severed  by  the  decla- 
ration*. 

Wherever  the  defendant  obtains  a  judgment  of  nonprotj  he  is,  as  a 
necessary  consequence,  entitled  to  cosis^ ;  for  which  he  may  either 
take  out  execution,  or  bring  an  action  of  debt  upon  the  judgment.  It 
has  even  been  holden,  that  an  executor  is  liable  to  pay  costs,  upon  a 
judgment  of  nonpros^.  And  the  court,  in  two  cases,  have  ordered 
the  costs  to  be  paid  by  the  plaintiff's  attorney :  in  one  of  them,  at 
the  instance  of  the  defendant^  upon  an  affidavit  that  the  plaintiff 
could  not  be  found*^ ;  and  in  the  other,  at  the  istance  of  the  plainiijf 
himself,  where  his  attorney  refused  to  proceed,  without  being  fur- 
nished with  money*. 

« 

If  the  judgment  of  nonpros  be  regular ^  the  courts  will  not  set  it 
aside,  .as  a  matter  of  course ;   and  in  a  qui  tarn  action,  they  have 


•  BoUMt  ▼.  Whke,  E.  11  Geo.  III.  K.  B.  8418.  Vin.  Abr.  tit  CoiU^  6  V.  341.  awfrc 

6  Bait,  314.  A»U,  867.  'Stat.  5Kd  Han.  VIII.  e.  15.  8  Eliz.  e.  S. 

^  Imp.  K.  B.  568.  Imp.  a  P.  554.    1  4  Jac.  I.  c.  3.  13  Car.  11.  lUt.  8.  c  8.    1 

Cronp.  187.  5  Darni  fc  East,  35.  Darnf.  le  East,  373. 

«Doiif.  169.  Pk^  ▼.  MMm  ^T  m^atim.  r  3  Bur.  15B4. 

T.  83  Geo.  III.  K.  B.  ^  1  Str.  408. 

<  8  Damf.  &  Bart,  857.  \  Say.  Rep.  178« 

f  aSalk.  455.  Com.  Rep.  74.  S.C  4  Bur. 
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refused  to  do  so\  But  it  may  be  set  aside  on  motion,  if  irre/^ular 
with  all  the  proceedings  that  have  been  had  upon  it,  provided  tho 
application  be  made  in  time :  And  if  an  action  be  brought  on  the 
judgment,  the  whole  proceedings  may  be  set  aside  by  one  rule'*.  Bui 
where  the  plaintiff  did  not  apply  till  after  judgment  was  signed,  in  an 
action  brought  on  the  judgment  of  nonproa^  the  court  of  Conimoa 
Pleas  refused  to  set  aside  the  latter  judgment,  on  the  ground  of 
laches^  A  judgment  o(  nonpros  cannot  regularly  be  signed,  pending 
an  injunetion"^ :  And  where  it  was  signed  after  the  debt  and  costs 
had  been  paid,  the  court  set  it  aside,  although  the  defendant  swore 
tliat  the  money  was  not  paid  with  his  privity^  But  where  it  was 
signed  for  not  acijourning  an  essoin,  cast  upon  a  special  capitis^  and 
the  plaintiff  took  no  notice  of  it,  but  delivered  his  declaration,  and 
after  the  rule  to  plead  was  out,  and  a  plea  called  for,  signed  judg- 
ment ;  the  court,- Qonsidering  it  as  a  trick,  declared  that  as  there  was 
DO  colour  for  the  essoin,  or  to  expect  the  plaintiff  to  search  after  a 
nonpros,  and  there  was  no  notice  given  of  it,  the  plaintiff  had  a  right 
to  go  on  ;  and  therefore  they  refused  to  set  aside  his  judgment^ 

It  may  not  be  improper  in  this  place,  to  state  the  operation  of  an 
injunction,  which  we  have  just  seen  will  prevent  the  plaintiff  from 
signing  a  judgment  of  nonpros,  and  how  far  it  affects  the  different 
proceedings  in  the  course  of  the  suit.  The  general  effect  of  an  in- 
junction in  Chancery,  when  obtained  for  want  of  an  answer  before 
action  commence<l,  or  after  action  and  before  the  defendant  in  equity 
is  in  a  condition  to  demand  a  plea',  that  is,  before  the  plaintiff  ia 
equity  has' appeared  and  the  defendant  has  declared  against  him,  is 
to  stay  all  proceedings  at  law,  from  the  time  of  its  being  served  ;  but 
when  it  is  not  obtained  until  after  the  defendant  in  equity  is  in  a  con- 
dition to  demand  a  plea,  he  is  permitted  to  demand  it,  and  proceed 
to  trial  and  judgment,  being  only  restrained  from  taking  out  execu- 
tion^ :  And  even  then,  under  particular  circumstances,  the  injunction 
may  be  extended  to  stay  trial,  on  an  affidavit  that  the  plaintiff  in 
equity  is  advised  and  believes  that  the  answer  will  afford  a  discovery 
material  to  his  defence'. 


*  1  Bar.  401.  '2Str.  1194. 

k  4  Durnf.  tc  Eait,  688.  9  16  Ves.>n.  141. 

«  CmM,  Pr.  C.  P.  75.  Pr.  Reg.  138.  S.  C.  *  Id,  ibid. 

*  BcitMtr  V.  PHee,  E.  20  Qeo.  III.  K.  B.  >  Id.  220.  223. 
f  1  Cbit.  Rep.  142. 
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III  tte  fisdiequer,  the  effect  of  an  injunciion  for  want  of  an 
ftnswer,  in  a  town  cause,  is  to  stay  all  prooeedm^  at  law,  from  the 
tifiie  it  is  served,  until  answer  and  further  order* :  And  it  is  of  equd 
force  in  a  edtmfry  cause,  when  the  bill  is  filed  in  MickaBlmai  or 
Easier  Temtl' ;  but  in  Hiiary  and  Triiii%,  which  are  i$nubk 
terms,  there  is  a  clause  in  the  injiinctioii,  that  if  issue  is  or  can  be 
joined  in  this  action,  the  plaintiff  at  law  may  pniceed  to  trial  thereof; 
but  is  not  to  enter  up  judgment,  or  sue  out  execution  thereon*^ :  ind 
tiierefore,  in  these  terms,  if  the  pfadntiff  at  law  has  so  far  proceeded 
in  his  action,  as  that  he  can  join  issue  therein,  hi  that  case  be  is  pe^ 
nitted  to  go  to  trial  at  the  following  assizes,  and  the  injtmction  mI} 
stays  judgment  and  execution.  i3nt  though  this  be  the  ordiDiif 
practice  of  the  court,  yet  cases  )do  occasionally  occur,  especially  it 
matters  of  title  and  disooTery,  Where  the  court  will  restrain  the  trid 
mt  law  till  after  answer'.  An  iigunctida  upon  the  Hierils,  in  bott 
courts,  operates  as  a  stay  of  all  fbrtber  prooeedmgs  in  the  caine, 
from  the  time  it  is  granted :  But  shewing  canae  against  ir  rule  for  i 
new  trial,  ia  BOt  a  proceeding  which  amounts  to  the  breach  of  aa  in- 
junction*. 


•  Fowl  Pr.  Etcheq.  1  V.  250, 51.  259.  Dig.  tit.  Chancery,  D.  8,  &e.   snd  for  the 
^  Id.  S60.  ctiet  in  which  the  cooft  of  Ekdi«qQer  will, 

•  At  e49.  or  win  not,  gmi  an  injanetttni  nftar  triU, 
'  M  860.  and  Me  1  Canpb.  5C1.  (a. J  forwent  of  an  eniwer  by  one  of  eenral  de- 

and  the  eeiei  there  eited.  fendants,  see  3  Prioe«  164.  841.  See  also  4 

•  a  Prioe^  842.  And  see  farther,  as  to  the  Price,  346. 
■atiira  and  «fiect  of  an  injunction,  Com. 
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CHAP.  XVII. 


Of  Imparlance,  and  Time  for  Pleading  \  and  of  the 
Notice  and  Rule  to  plead,  and  Demand  of  a  Plea,  ^c. 

f|^BE  plaiDtiflThaTing  declared,  the  defendant  is  allowed  a  oertain 
tivue  to  prepare  for  his  defence ;  and  that  either  with,  or  with- 
oot  an  imparlance. 

• 

imparlance  is  SMd  to  be,  i^hen  the  coort  gives  a  party  leate  to 
answer  at  another  time,  without  the  assent  of  the  other  party^ ;  artiH 
in  this  sense,  it  si^iiies  time  to  reply,  rgoin,  sntrrejoin,  &c.  But  the 
tnore  commoh  sigliification  of  iitoparlance  is  time  to  plead^ :  and  it  is 
either  generaf^  without  saving  any  exception  to  the  defendant,  which 
is  always  to  another  term';  or  special,  which  is  sometimes  ttt 
another  day  in  the  same  term®,  with  a  savfaig  of  all  exceptions  to  th^ 
writ>  bin,  or  count ;  6r  of  all  exceptions  whatsoevter ;  which  lattelr  ii 
called  k  general  special  imparlance^.  The  geif^erdd  impariance  is  of 
course,  where  the  defendant  is  not  bound  to  plead  the  same  term  ;  but 
a  ipt^cial  itoiparlatice  is  not  allowed  without  l6ave  of  the  court,  in  the 
King's  Bench'  :  Ih  the  Common  I^leas,  general  imparlances  are  eri- 
ier^  of  course  by  the  off om^e^ ;  and  it  is  a  rule,  that  '^  all  attornies 
and  detks  do  dnty  enter,  or  cause  to  be  entered,  imparlances  or  tn- 
dpUurs  in  all  causes,  according  to  the  ancient  usage  and  custom  of 
this  court ;  and  that  the  want  of  entering  an  imparlance  or  incipitur, 
m  every  cause  wherein  imparlances  ought  to  be  entered,  shall  be  a 


•  Gbm. Dif.  tH.  PUai9r,D.  1.  Pkader,  D.  1. 

^  a  Mad.  69.  a  Sho#.  310.  Barfm,  SM         '  For  an  aoeoont  of  Uie  diffmot  kiadi  of 


1  Sttofld.  1.(8).  mpaflanetif  when  and  bow  f  raoted,  and  what 

«  Hardr.  965.  1  Latw.  46. 13  Hod.  599.  may  or  may  not  be  done  after  aach  of  tbem, 

S.  C.  Oilb.  C.  1^.  ISS.  911.  4  Bae.  Abr.  166  9  Saond.  1.  (9).  Chttty  on  Pteadiog, 

97, 8.  9  Blac.  Com.  301.  1  V.  p.  490,  ftc.  9  Blae.  I^p.  1094. 

<6Mod.98.  fflUB.5Aoai&B. 
«A.  8.  10  Mod.  197.  Con.  Pig.  Ut 
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sufficient  cause  for  the  defendant  to  have  a  further  imparlance  of 
course*  "  A  special  imparlance,  in  that  court,  may  be  fi^ranted  by 
the  prothonotariesj  so  as  to  enable  the  defendant  to  plead  in  abate* 
menty  within  the  first  ybur  days  of  the  next  term  after  the  delivery, 
or  filing  and  notice  of  declaration^.  But  a  special  imparlance,  saving 
all  exceptions  to  the  jurisdiction,  cannot  be  entered  without  leave  of 
the  courts. 

After  a  general  imparlance,  the  defendant  can  only  plead  in  bar  of 
the  action^ ;  and  cannot  regularly  plead  to  the  jurindiction  of  the 
.court^,  in  abatemeni^y  or  a  tender  and  touts  temps  prist.  It  is 
then  also  too  late  to  cluim  conusance^ ,  or  demand  oyt^r  of  adeed^  jic. 
After  a  special  imparlance,  the  defendant  may  plead  in  abatement', 
though  not  to  the  jurisdiction  of  the  court*^.  And  where  the  defendant 
pleaded  a  misnomer  in  abatement,  after  an  imparlance,  thus ;  "  And  A. 
B.  who  was  arrested  by  the  name  of  A.  C.  comes,  &c."  the  court  in  one 
case  held  this  to  be  tantamount  to  a  special  imparlance* :  But  thb 
case  has  since  been  over-ruled,  by  a  subsequent  determination*^.  After 
a  general  special  imparlance,  the  defendant  may  not  only  plead  in 
abatement  of  the  writ,  bill  or  count,  but  also  privUege\  which  is  a 
plea  to  the  person  of  the  defendant,  afiecting  the  jicrifdtcfton  of  the 
court".  The  defendant  was  not  formerly  allowed  to*pIead  a  tender 
and  touts  temps  prists  after  any  kind  of  imparlance" ;  and  the  reason 
assigned  was,  that  by  craving  time,  he  admitted  he  was  not  ready, 
and  so  falsified  his  plea.  But  it  is  now  settled,  that  a  plea  of  tender, 
being  an  issuable  plea,  may  be  pleaded  after  imparlance**,  as  well  as 
before  ;  though  for  avoiding  the  inconsistency  above  stated,  it  must 
always  be  entitled  of  the  same  term  with  the  declaration^ :  and  where 


»  R.T.  31  Car.  H.  reg,  8.  C.  P.  and  see  >  1  Lev.  54.  Hartl.  365.  1  Latw.  46.  19 

R.  M.  1654.  }  14.  C.  P.  Mod.  529.  S.  C.  Gilb.  C.  P.  185.  21 1. 

kPr.  Reg.  1.  Cas.  Pr.  C.  P.  78.  Barnes,  "5  Mod.  335. 

SS4.  S.  C.  lb.  334.  "4  Bac  Abr.  38.  Gilb.  C.  P.  184.  Sty. 

«  3  Blac  Rep.  1094.  P.  R.  465.  9  Lil.  P.  R.  37.  1  Sid.  365.  9 

'4  Bac.  Abr.  39.  Oilb.  C.  P.  184.  Mod.  62.  3  Salk.  693.  1  Ld.  Raym.  954w 

•  Post,  Chap.  XXV.  Carth.  413,  14.  S.  C.  1  Latw.  338,  9.  R.  B. 

fPotl,  Chap.  XXII.  5  Ann.  fa),  R.  T.  5  5c  6  Gea  II.  fbj.  K.  B. 

ff  1  Latw.  6.  «  Dyer,  300.  Freenu  134*  1  Stand.  33- 

h  3  Saund.  1 .  (3).  (3).  9  Sannd.  8.  (3). 

M  Blac.  Rep.  51. 1  Wils.  361.  S.  C  Pi  Bur.  59. 

^4Dumf.  flt£asty530. 
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it  is  plemded  after  an  imparlance,  a  judge's  order  roust  be  obtained  in 
ihe  King's  Beuch»  or  treasury  rule  in  the  Common  Pleas%  for  leave  to 
plead  it  as  of  the  preceding  term. 

w 

If  the  defendant  plead  in  abatement  after  a  general  imparlance,  or 
to  the  jurisdiction  of  the  court  after  a  special  imparlance,  the  plaintiff 
may  sign  judgment^  or  apply  to  the  court  by  motion  to  set  aside 
the  plea"^ ;  or  he  may  demur  thereto**,  or  allege  the  imparlance  in  his 
replica:  ion,  by  way  of  estoppel* :  but  if  the  plaintiff,  instead  of  taking 
any  of  these  advantages,  reply  to  the  special  matter  of  the  plea,  the 
fault  is  cured'. 

In  the  King's  Bench,  the  defendant  was  formerly  allowed  to  im- 
parl to  (he  term  .next  after  the  return  of  the  process,  unless  the  pro- 
ceedings were  by  original^^  upon  a  habecu  corpwif  for  or  against  af- 
tornies  or  other  privileged  persons,  or  against  prisoners  in  custody 
of  the  marshul^.  On  proceedings  by  original,  if  the  action  were  laid 
in  London  or  Middlesex,  and  the  defendant  appeared  before  the  Uut 
return  of  the  term  ;  or  if  the  action  were  laid  in  any  other  county,  and 
the  defendant  appeared  the  first  return  of  Hilary  or  Trinity  term, 
or  before  the  third  return  of  Michaelmas  or  Easter  term  ;  no  im- 
parlance was  allowed,  without  consent  or  special  rule*.  So  upon  a 
habeas  corpus,  returnable  in  Michaelmas  or  Easter  term,  if  the  de- 
claration were  delivered  before  the  third  return,  the  defendant  was  not 
entitled  to  an  imparlance*^.  And  where  the  proceedings  were  for  or 
against  a^^omte^  or  other  privileged  persons*,  or  against  prisoners  in 
custody  of  the  marshal"*,  the  defendant  was  bound  to  plead,  without 
any  imparlance,  the  same  term  the  declaration  was  delivered,  if  de- 
liveredybur  days  exclusive  before  the  end  of  the  term.    Afterwards, 


»  Barnes,  343.  351.  355.  357.  359.  361. 
and  lee  1  H.  Blac.  369. 

^  4  Darnf.  &  Eait,  520.  and  see  7  Darnt 
&  East,  298.  447.  (d). 

•  6  Darnf.  fc  East,  373. 

^  Sty.  P.  R.  465.  3  JtuL  Oer.  40.  Barnes, 
354.  1  Wili.  261.  1  Blac.  Rep.  51.  S.  C 
Orant  v.  Simmetter,  11.  27  Geo.  III.  K.  B. 
6  Darnf.  &  East,  369.  2  Bos.  &  Pul.  384. 
^  Mattle  &  Sel.  484. 

•  1  Lotw.  23.  3 /nfC  C/fr.  39. 


f  1  Vent.  236.  and  see  2  Saond.  1.  (2). 

K  Skin.  2.  but  see  8  Mod.  228. 

k  R.  M.5  Aon.  III.  fa).  K.  B.  Oalb.  K.  B. 
310.  Gilb.  C.  P.  43.  182.  4  Bac.  Abr.  27. 

>R.  M.  1654.  §  15.K.B. 

k  1  Mod.  1.  2  Balk.  515.  1  Wils.  154.  and 
see  6  Darnf.  &  East,  752. 

1 2  Salk.  517.  6  Mod.  175.  R.  E.  5  W.  & 
M.  III.  $  3.  fa).  K.  B.  and  see  R.  M.  5 
Ann.  III.  ^ay.  K.  B. 

n  R.  H.  2  Geo.  IL  K.  B. 
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the  time  was  narrowed  for  pleading  upon  a  {aftfdfi  &d.  and  it  hMme 

a  rule,  that  where  the  cause  of  action  was  specially  expressed  in  Uie 

process,  the  defendant  should  not  have  liberty  of  imparling,  without 

leave  of  the  court ;  but  should  plead  within  the  tinae  allowed,  by  the 

course  of  the  court,  to  defendants  fcued  by  origiAal  writ^    And  at 

length  it  was  determined,  that  even  upon  a  Sperial  caplai  by  Original, 

the  defendant  should  not  be  obliged  to  pltead  sobner  than  upon  a 

common  latitat** 

» 
The  former  distinctions   upon  this  subject  being  thus  gradually 

abolished,  it  is  now  settled  in  the  King's  Bencb^,  that  '*  in  all  cases 

where  the  defendant  has  appeared  and  filed  common  bail,  or  put  in 

and  perfected  special  bail,  or  the  plaintiff  has  appeared  and  filed 

common  bail  for  him  according  to  the  statute,  and  the  declaration  is 

delivered,  or  filed   and   notice   thereof  given,  four  days  exclutice 

before  the  end  of  the  term  in  which  the  wrjt  was  returnable,  if  tbe 

venue  be  laid  in  London  or  JUiddleteXf  and  the  defendant  live  withia 

twenty  miles  of  London^  the  declaration  should  be  delivered  or  filed 

absolutely 9  with  notice  to  plead  within  four  days^ ;  or  in  case  tbe 

action  be  laid  in   any  other  county%  or  the  defendant  live  abofe 

twenty  miles  from  London,  within  eigkt  days  exclusive^  after  the 

delivery  or  filing  thereof;  and  the  defendant  must  plead  accordingly, 

without  any  imparlance :  or  in  default  thereof,  the  plaintiff  may  sign 

judgment/' 

Where  th^  defendant  has  nbt  appeared,  6t  fiUd  baili  the  rule  ia 
the  King's  B^tlcfa,  We  bate  seeti*,  \iy  that  ^  iipon  AH  j^Hxssss  r^ 
**  turnable  before  the  last  return  of  iihy  t^ttn,  Where  M  liffidiLi^ilisBSade 
<<  and  filed  of  the  cause  of  actioh,  the  plainttiff  tbajr  file  of  OOiHi  tMe 
*^  declaration  de  bene  ea«e,  at  th(^  rettkrh  df  S(l6h  prtitMs^  Whh  M^ 
<*  to  plead  in  eight  days  exclusive  after  the  filing  or  ddivery 


*  R.  M«  5  Ann*  ng»  S*  K*  B* 

k  1  Str.  684. 

«  R.  T.  5  le  6  Geo.  11.  K.  B. 

^  If  the  decUratioD  be  delivered  or  filed, 
with  notice  to  plead  within  the  Jirtt  four 
days  of  term,  the  defendant  has  all  tbe 
morning  of  tbe^A  day  to  plead ;  and  jttdf- 
ment  cannot  be  signed,  for  want  of  a  plea, 
till  tbe  opening  of  the  office  in  the  afternoon 
of  that  day:  Bat  in  any  other  part  of  the 
tcna,  if  the  defendant  do  not  plead  within 


the /oar  days,  the  plaintiff  nay  sign  jadf- 
nenty  in  the  moraiog  of  the  >C^4day.  Sk^ 
hardv.  MatkrHh,  E.  35  Geo.  III.  K.B. 

•  1  Manle  &  Sel.  566. 

'R.  T.  51(6  Geo.  IL  (a).  K.  B. 

filnl«,  468,3. 

k/df.  (•).  Tbe  days  in  Uiis  ease  ate  bsA 
§xebiiwe:  therefore,  if  notice  of  dwslanliOB 
be  served  on  the  1  Itb,  ^ndgnent  eaaoot  be 
signed  xxlX  the  SOtiu  Fir  (V.  M.  466ss. 
UI.K.B. 
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^  thereof;'*  beitig  tfae  same  time  as  is  allowed  for  tlie  defendant  to 
appear  and  file  oomroon  bail* :  and  '^  if  the  defendant  do  not  file 
''  common  bul,  and  plead  within  the  said  ei^t  days,  the  plaintiff, 
^  havinf  filed  common  bail  for  him,  may  sign  judgment  for  want  of 
^  a  pleaK*^  But  if  the  declaration  be  not  filed  until  after  the  return 
of  the  process,  the  defendant  has  eight  days  to  plead  from  the  time 
of  filing  it,  whenever  it  may  be*.  And  **  upon  all  such  process, 
^  where  an  aflSdavit  is  made  and  filed  of  the  cause  of  action,  the  de<- 
'^  claration  mAy  be  filed  or  delivered  de  bene  esse^  at  the  return  of 
^  such  process,  with  notice  to  plead  in  four  days  after  the  filing  or 
**  delivery,  if  the  action  be  laid  in  London  or  Middlesex^  and  the  de- 
*^  fendant  live  within  twenty  miles  of  London^  and  in  eight  days,  if 
^  the  action  be  laid  in  any  other  county,  or  the  defendant  live  above 
^  iwenhf  miles  firom  London^  ;**  being  the  same  time  as  is  allowed 
for  pleading,  where  the  declaration  is  delivered  or  filed  absolutely : 
and  ^'  if  the  defendant  put  in  bail,  and  do  not  plead  within  such  times 
**  as  are  respectively  before-mentioned,  judgment  may  be  signed^'* 
Bot  in  all  the  foregoing  cases,  the  declaration  should  be  delivered, 
or  filed  and  notice  thereof  given,  four  days  exclusive  before  the  end 
of  the  term,  a  rule  to  plead  duly  entered,  and  a  plea  demanded, 
when  necessary^  In  bailable  actions  however,  the  defendant  cannot 
regularly  plead  in  bar,  until  the  bail  are  perfected ;  and  if  be  plead 
before,  his  plea  may  be  considered  as  a  nullity,  although  the  bail  after- 
wairds  justify'. 

• 

In  the  Common  Pleas,  it  is  a  rule,  that  '*  upon  all  process  return- 
able the^r«f,  second  or  third  return  of  any  term,  if  the  plaintiff  de- 
clare in  London  or  Middlesex^  and  the  defendant  live  within  tmetUy 
miles  of  London^  the  defendant  shall  plead  within  four  days  after 
such  declaration  delivered,  with  notice  to  plead  accordingly,  without 
any  imparlance ;  and  in  case  the  plaintiff  declare  in  any  other  county, 
or  the  defendant  Mve  above  twenty  miles  from  London^  the  defendant 
shall  plead  within  eight  days  after  the  declaration  delivered,  with 


*  AnU,  665.  former  rale  of  M.  10  Geo.  II.  reg.  8.  K.  B. 

^  IL  T.  22  Geo.  III.  K.  B.  and  tee  the  Ante,  462,  3. 

Ibrmer  rale  of  M.  10  Geo.  II.  reg,  2.  K.  B.  «  Ante,  476. 

AnI*,  462,  3.  '  R.  T.  5  &  6  Geo.  II.  fh).  R.  M.  10 

<  1  Bar.  56,  D§laire  and  Mango^  M.  20  Geo.  II.  reg.  2.  R.  T.  22  Geo.  HI.  K.  B. 

Geo.  111.  K.  B.  14  Duraf.  &  East,  578.  but  ate  9  Bast» 

'  R.  T.  flS  Ofo.  III.  K.  B«  aad Me  the  406.  11  £ast,411. 
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notice  to  plead  accordingly,  without  any  imparlance ;  and  that  aB 
such  declarations  may  be  delivered  de  bene  es^e^  ;'*  which  rule  wis 
extended  by  a  subsequent  ode**,  to  process  returnable  the  lout  retam 
of  any  term  ;  provided  the  declaration  be  filed  or  delivered  on  the 
day  of  such  return,  or  on  the  day  next  afier  such  return,  in  case  the 
same  shall  not  happen  on  a  Sunday^  in  which  case  the  plaintiff  shall 
have  the  whole  of  the  day  following  to  file  or  deliver  such  declara- 
tion as  aforesaid :  And  it  is  further  ordered,  that  ^*  the  rules  now  ia 
force,  respecting  the  times  of  declaring  and  pleading,  upon  any  pnv- 
cess  returnable  the  first,  second  or  third  return  of  any  term,  shall  also 
extend  to  the  fourth  return  of  faster  term^.*'  If  the  declaratioa 
be  filed  de  bene  e^e,  on  the  essoin  day  of  the  return  of  the  writ,  the 
defendant  is  entitled,  in  the  Common  Pleas,  to  eight  days  time  to 
plead  ;  and  the  defendant  must  plead  in  that  time,  although  by  the 
rules  of  the  office,  no  person  is  allowed  to  search  for  a  declaration,  till 
the  first  day  in  full  term^.  But  if  the  declaration  be  filed  after  the 
essoin  day,  and  on  or  before  the  appearance  day,  the  defendant  is  en- 
titled only  to  four  days,  to  be  computed  from  the  appearance  day ; 
or  if  it  be  filed  after  the  appearance  day,  then  to  four  days  from  the 
time  of  delivery'^ :  And  the  days  are  reckoned  inclunvely  in  that 
court ;  so  that  if  a  declaration  be  filed  or  delivered  on  the  jCral,  with 
notice  to  plead  in  four  days,  the  plaintiff  is  entitled  to  sign  judgmeot 
for  want  of  a  plea,  on  the  opening  of  the  office  in  the  afternoon  of  the 
Jifth  day. 

When  the  process,  in  the  King^s  Bench,  is  returnable  the  lad 
return  of  the  term* ;  or,  in  the  Common  Pleas,  where  it  is  returnable 
on  that  return,  and  the  declaration  is  not  filed  or  delivered  on  the 
return  day,  or  on  the  day  following^ ;  or  where  the  process,  in  either 
court,  is  returnable  before,  but  the  declaration  is  not  delivered,  or 
filed  and  notice  thereof  given,  four  days  exclusive  before  the  end  of 
the  terms ;  the  defendant,  if  completely  in  court,  is  entitled  to  an 
imparlance ;  and  must  plead  within  the  first  four  days  of  the  next 


•  R.  T.  8  Geo.  III.  C.  P.  2  Wili.  381.  *  2  Blac.  Rep.  1243. 

and  we  the  former  rules  of  H.  9  Aun.  reg.  •  R.  T.  5  &  6  Geo.  II.  fh).  R.  M.  10  Ge^ 

S'  M.  k  E.  3  Geo.  II.  C.  P.  H.  reg.  2.  R.  T.  22  Geo.  III.  K.  B. 

k  R.  H.  35  Geo.  III.  C.  P.  2  H.  BUc.  '  R.  H.  35  Geo.  III.  C.  P.  2  a  Blac 

•ei.  ed.  551.  ^ci.  ed,  551. 

•  I  Tauut.  29.  f  R.  T.  5  fc  6  Geo,  XL  {iJ.K.B. 
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term,  provided  the  declaration  be  delivered,  or  filed  and  notice  thereof 
given,  before  the  essoin  day  of  that  terra :  otherwise  the  defendant 
will  be  allowed  to  imparl  to  the  subsequent  term\  But  if  a  writ  be 
returnable  the  last  day  of  one  term,  and  the  defendant  do  not  justify 
bail  until  the  fourth  day  of  the  next  he  is  not  entitled  to  an  impar- 
lance to  the  third  term  ;  the  foundation  of  which  is,  that  no  laches 
can  be  imputed  to  the  plaintiff,  for  not  declaring  until  the  defendant 
is  perfectly  in  court** :  And  for  the  like  reason,  if  a  writ  be  taken 
out  againt  two  defendants,  and  one  of  them  is  arrested,  or  served 
with  a  copy  of  it,  in  the  term  of  which  it  is  returnablp;  but  the  other 
cannot  be  met  with,  so  that  it  becomes  necessary  to  take  out  another 
writ  aerainst  him,  returnable  in  the  next  term  ;  as  the  plaintiff  cannot 
declare  till  both  defendants  are  in  court%  they  are  neither  of  them  en- 
titled to  an  imparlance,  on  account  of  the  plaintiff's  not  declaring 
until  tbfi  term  in  which  the  latter  defendant  is  arrested,  or  served 
with  process^.  So  the  defendant  is  not  entitled  to  an  imparlance, 
where  the  delay  in  declaring  is  occasioned  by  himself ;  as  by  his  uu- 
necessarily  obtaining  an  order  for  particulars,  with  a  stay  of  proceed- 
ings until  they  have  been  delivered*.  So  when  a  defendant  removes 
the  cause  by  habeas  corpus  from  an  inferior  court,  and  the  plaintiff 
does  not  declare  until  the  next  term,  the  defendant  is  not  entitled  to 
an  imparlance ;  for  such  removals  being  in  general  considered  as 
dilatory,  it  would  only  be  adding  to  the  delay,  if  an  imparlance  were 
granted^  And  it  is  not  usual  for  the  courts  in  any  case  to  grant  a 
rule  for  an  imparlance ;  but  when  the  defendant  is  entitled  thereto^ 
he  takes  it  as  a  matter  ol  course^. 

In  the  Exchequer  it  is  a  rule^,  that  ^*  upon  all  process  to  be  issued 
oat  of  that  court,  returnable  the  first  or  second  return,  or  on  any  day 
before  the  second  return  of  any  term,  (or,  according  to  the  present 
practice,  if  returnable  on  any  day  before  the  four  last  days  of  the 


•  Vidian's  rnlrod.  II.  2  Saund.  1.  (3).  e  2  Bam.  &  Aid.  390.  I  Chit.  Rep.  930. 

k  5  Ourof.  &  East,  37'2.  2  Bos.  &  Pul.  S.  C. 

]S6.    6  TauDt.  267.  1  Marsh.  o87.  S.  C.  '6  Dumf.  &  East,  752.  but  see  2  Bos.  & 

This  praetice  bowt-ver  teemr  to  be  confined  Pul.  137.  Anle^  415. 

4i0  cases  where  tpedai  bail  is  required.    Per  '  Phiiifn  v.  Hardinge^  T.  2-4^  Geo.  III.  K.  B. 

Ckir.  M.  42  Geo.  HI.  K.  B.  >>  R.  M.  5  Geo.   III.  in  Scar,  Man.  Ex. 

Ouln/e,423  455.  Append  218.  and  see  R.  T.  26  &  27  Geo. 

'  5  Durnt*.  &  gast,  372.  2  Bos.  k  Pul.  II.  §  6.  9.  and  R.  T^  26  Geo.  III.  in  Sem. 

196.  and  see  1  ChiU  Rep.  359.  (aj.  Id.  212,  13.  221, 2. 
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term*,)  where  the  defendant  shall,  at  the  retam  thereof,  enter  en  a)^ 
pea^anqe  or  file  special:  bail,  (as  the  ease  may  require,)  if  the  plaintiff 
d^c^re  i^  London  or  Middlesex^  and  the  defendant  Ut«  vathin 
iMf^nUji  B9iles  of  £o«c6mi,  he  shall  plead  to  the  said  declaration  within 
fo^r  d^ys  after  the  delivery  thereof ^  without  any  unparlanee ;  and  in 
4?a^  the  plaintiff  declare  in  any  other  county,  or  the  defendant  lite 
%I^oye  tupe^ty  miles  from  London^  Uien  he  shall  plead  witfun  eighi 
days  after  the  delivery  thereof,  without  any  imparlance  ;  or  ia  defeidt 
^^r^of,  (b^  plaiotiif  may  sign  judgment,  a  rule  to  plead  beiiig  duly 
gi^ef),  uiilfiss  the  court,  or  one  of  the  barons,  shall  think  proper,  on 
tihe  sp^cifiJc  ciccumstaooes  of  the  case,  to  grant  an  imparlance :  but  no 
deii»q4ant  shall  be  contpeUed  to  plead,  ky  vurtue  of  this  rule,  unless 
the  d^lfira^ioo  be  deliyered  /our  days  before  the  end  of  the  term  in 
wh^ch  the  writ  is  returnable,  with,  notice  thereon  indorsed  of  the  time 
VKbprein  such  defendant  is  to  plead."  The  time  for  pleading,  on  a 
d^larMipn  filed  or  deliveDed  de  bene  ease,  before  the  defendant's  ap- 
pearance, has  been  already  stated'' :  And  it  is  a  rulp-S  that  *^  where 
any  deplaratjon  shall  be  delivered  to  the  defendant's  attorney  or  ofeik 
in  Q(>urt,  or  notice  of  a  declaration  shall  be  delivered  to  any  defendant 
ficcording  to  the  statute,  before  the  et toin  day  of  any  term,  and  the 
d^f^ndant  shall  imparl  until  the  next  term,  he  shall  plead  to  the  said 
declaration  within  the  first  fowr  days  of  such  next  term,  a  rule  Is 
plead  being  duly  given ;  and  in  default  thereof,  the  plaintiff  shall  lie 
at  li|>erty  to  sign  judgment." 

If  four  terms  have  elapsed  since  the  delivery  or  filing  of  the  deda- 
ration,  the  defendant  shall  have  a  whole  term's  notice  to  plead',  before 
judgment  can  be  entered  against  him*,  unless  the  cause  have  been 
stayed  by  ui/ujictton^,  or  privilege;  which  notice  must  be  given 
before  the  essoin  day  of  th^s  term> :  and  where  a  general  notice  m 
given  of  the  plaintiff's  intention  to  proceed  in  the  cause,  it  does  not 
extend  beyond  the  term  ;  therefore  a  rule  to  plead  may  be  entered^ 
and  judgment  signed,  in  the  vacation'^.    This  rule  was  established. 


•  Man.  fin.  Pr.  200.  ft}.  «  R.  T.  5  fc  6  Geo.  II.  fh).  K.  B. 

^  Ante,  465»  6.  Ud.ibid.2  Bar.  660.  Doaf.  71.  8  Btoc; 


«  E.  H.  16  Geo.  III.  mSoae.  Mao.  Ex.  Rep.  784. 

Append.  SSa  aad  eee  former  mle  of  T.  S6  1 8  Sir.  1164.  1  Sir.  Sll.  eetfmi 

4(  27  G^  IL  i  8.  <R  Seae.  M819.  ^  j|  Da^f.  |cBMt,40. 

«  Append.  Chap.  XVlt  §  4. 
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for  the  purpose  of  preventing  any  surprise  on  the  defendant,  after  the 
plaintiff  has  lain  by  four  terms,  without  proceeding  in  his  action  ;  and 
therefore  it  does  not  apply,  where  the  proceedings  have  been  delayed 
at  the  defendant's  request*. 

It  remains  to  be  ohserved,  within  what  time  the  defendant  must 
plead  after  changing  the  venue,  demanding  ojfer,  giving  a   bill  of 
particulara^  or  amending  the  declaration.    After  changing  the  venue, 
the  defendant  must  plead  to  the  new  action,  as  he  sliould  have  done 
in  the  other,  without  delay**.    After  the  deliTery  of  oyer^  the  defen- 
dant shall  haVe  the  same  time  in  terra  to  plead,  or  as  many  pleading 
days,  as  he  had  when  he  demanded  it^ :  And  formerly,  if  oyer  had 
been  demanded  in  the  Common  Pleas,  after  the  rule  to  plead  was 
put,  the  plaintiff  was  not  bound  to  give  it ;  though  if  he  did,  he  could 
not  have  signed  judgment  for  want  of  a  plea,  till  the  next  afternoon^ : 
but  now,  as  will  be  seen  hereafter,  the  demand  of  oyer  may  be  made 
in  that  court,  as  well  as  in  the  King's  Bench,  at  any  period  before 
the  time  for  pleading  is  expired*.    In  the  latter  court,  a  defendant 
has  the  same  time  to  plead,  after  the  delivery  of  a  bill  of  particuUirg, 
as  he  bad  when  the  summons  for  it  was  returnable^ :  And,  in  the 
Common  Pleas,  the  plaintiff  cannot  sign  judgment  for  want  of  a  plea, 
till  the  expiration  of  twenty  four  hours  after  the  delivery  of  a  bill  of 
particulars ;  though  the  time  for  pleading  be  expired,  and  a  demand 
of  plea  given,  more  than  twenty  four  hours  before  that  time*.    So,  in 
that  court,  after  the  time  for  pleading  has  expired,  but  before  judg- 
ment signed  against  the  defendant,  if  the  court  on  his  application 
stay  proceedings,  till  the  plaintiff  give  security  for  costs,  to  be  ap- 
proved by  the  prothonotary,  the  plaintiff,  though  he  give  security  tii« 
Mtanter^  which  b  accepted  by  the  defendant,  is  not  at  liberty  to  sign 
judgment  before  the  opening  of  the  office  on  the  next  morning''.    In 
the  King's  Bench,  if  the  plaintiff  amend  his  declaration  the  same 


»  3  Durnf.  fc  East,  530.  and  lee  9  Blac.  and  «*e  id.  73.  96.  Pr.  Keg.  878.  Barnes, 

Rep.  769.  329.  S.  C. 

k  ft.  M.  1654.  $  5.  K.  B.  R.  M.  1654.  §  «  Barnes, 868. 326, 7.  8  Wils.  413.  8  Bos. 

g,  e,  p,  &  Pul.  379i  Poff,  Chap.  XXII. 

•  R.  T.  5  &  6  Geo.  II.  (h).  K.  B.  1  Str.  '  13  East, 508. 

705.  Prac.  R(fg.  28.  300,  301.  Banies»838.  I  8  New  Rep.  C.  P.  361  •  but  tee  8  Boi. 

854.  Cas.  Pr.  C.  P.  72.81.   143.  S.  C.  8  &  Pul.  363.  iflni.  «>i»/ra. 

Darof.  fc  East.  356.  7.  "*  3  Bos.  &  Pul.  3 1 9. 

<  Pr.  Reg.  300.  Cas.  Pr.  C.  P.  78.  S.  C. 
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term,  (he  defendant  shall  have  two  days,  exclusive  of  the  day  of 
amendment,  to  alter  his  first  plea,  or  plead  de  novo^;  but  if  the 
amendment  be  made  in  a  subsequent  term,  the  defendant  is  entitled  . 
to  a  new  four*day  rule  to  plead*^ :  And  where  the  plaintiff  gave  notice 
of  trial  for  the  assizes,  and  afterwards  countermanded,  and  then 
applied  for  an  order  to  amend  bis  declaration,  which  order  was  ob- 
tained on  the  terms  of  the  defendant's  having  an  imparlance  until 
the  next  term,  the  court  of  King's  Bench  refused  to  rescind  so  much 
of  the  order  as  related  to  the  imparlance^  In  the  Common  Pleas, 
it  seems  that  a  new  four  day  rule  to  plead  is  in  all  oases  necessary  to 
be  given  by  the  plaintiff,  on  amending  his  decla^ation*^ 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  the 
time  allowed  him  for  that  purpose,  his  attorney  or  agent  should  take 
out  a  svmmonaj  and  obtain  an  order  for  time* ;  which  may  be  re- 
peated if  necessary  :  And  in  trover  for  goods,  where  the  defence  was, 
that  they  had  been  sold  by  the  plaintiff,  the  court  of  King'^s  Bench 
gave  the  defendant  time  to  plead,  in  order  that  he  might  obtain  a  dis- 
covery  from  the  court  of  Chancery^  So  where  the  plaintiff,  bein; 
indicted  for  felony,  sued  a  banker  for  money  he  had  paid  him,  which 
-was  suripised  to  be  the  produce  of  the  felony,  the  court  of  ComnuM 
Pleas,  on  application,  gave  the  defendant  time  to  plead  in  a  month 
after  the  trial  of  the  indictment^.  The  summons  should  be  r^ulariv 
served  on  the  plaintiff's  attorney  or  agent^ :  and  when  taken  out,  and 
made  returnable,  before  the  expiration  of  the  time  for  pleading,  it  is 
a  stay  of  proceedings,  pending  the  application^;  but  it  is  otherwise 
when  taken  out,  or  made  returnable,  after  the  expiration  of  the  time 
for  pleading*.  In  the  latter  casiCy  the  plaintiff  is  at  liberty  to  sign 
judgment,  before  the  sunnnons  is  returnable'' :  but  if  he  neglect  to  do 
po,  he  cannot  liierwards  sign  judgment' ;  it  being  a  rule,  that  if  the 


*  1  Str.  705.  and  see  R.  M,  10  Geo.  II.  '  Say.  Rep.  165.  Barnes,  2AQ.  252.  Cas. 
Ug  S.  (b).  K.  B.  Pr.  C.  P.  137.  Pr.  Reg.  292.  S.  a  Banc*, 

^  8  Durnf.  &  East,  87.  255.  Cas.  Pr.  C.  P.  144.  S.  C  Barnei.  254. 

«  1  Chit.  Rep.  246.  Cas.  Pr.  C.  P.  142.   Pr.  Reg.  295.  &  C 

4  2  Blac.  Rep.  785.  Barnes,  273.  2  Blac.  Rep.  954.  2  MevRsrw 

•  Append.  Chap.  XVII.  §  7,  8.  C.  P.  169.  0  Taunt.  240. 

t  2  Dumf.  k,  East,  683.  Null  adminisira-         '^  2  Blac.  Rep.  954.  and  see  1  Chit  Rep. 

frix  0.  fVrigkl,  6arM«,  E.  &  T.  25  Geo.  III.  97.  2  Barn,  k  AkL  356.  S.  C. 
K.  B.  I  2  Barn.  &  Aid.  355.  1  CUt  Bip.  93. 

ff  4  Taunt.  825.  S.  C. 

^  Ante,  66.  111. 
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summons  be  returnable  before  Judgment  is  sis^ned,  it  prevents  tbe 
plaintiff  from  afterwards  tsignini^  it*.  Where  tbe  object  of  the  summons 
is  collateral  to  the  time  for  pleading**,  as  to  discharge  the  defendant 
out- of  custody  on  filing  coipmon  bail,  &c*  it  will  not  in  general 
operate  as  a  stay  of  proceedings. 

The  plaintifT^s  attorney  or  agent,  on  being  served  with  the  sum- 
mons, either  indorses  his  consent  to  an  order  being  made  upon  it, 
attends  the  judge,  or  makes  default.  In  the  latter  case,  the  defen- 
dant's attorney  or  agent,  after  waiting  half  an  hour%  should  take 
out  a  second  summons,  and  after  that  a  third  (if  necessary,)  which 
should  be  respectively  served  and  attended  as  the  first :  And  if  de- 
fault be  made  upon  three  summonses,  the  judge,  on  affidavit  there- 
of'*, will  make  an  order  ex  parte  :  But  if  any  one  of  the  summonses 
be  attended,  the  judge  will  make  an  order  upon,  or  discharge  it,  as 
he  sees  cause.  The  time  allowed  is  reckoned  inclmive  of  the  day  of 
the  date  of  the  order,  but  exclmive  of  the  day  when  it  expires* :  and 
therefore  where  an  order  for  a  week  was  dated  the  16th  of  May^ 
judgment  signed  for  want  of  a  plea  on  the  23d,  was  holden  to  be  regu- 
lar' :  And  if  there  be  an  order  for  a  montKn  time  to  plead,  it  is 
understood  to  mean  a  lunavj  and  not  a  calendar  month^.  The 
order  of  a  judge  for  time,  or  further  time  to  plead,  and  all  other 
orders,  whether  by  consent  or  otherwise,  should  be  regularly  drawn 
up  and  served  :  it  being  a  rule  in  the  King's  Bench*',  that  "  no 
summons  for  further  time  to  plead,  reply  or  rejoin,  or  summons  for 
further  particulars  of  the  plaintiff's  demand,  defendant's  set-off,  or 
other  particular,  be  granted  in  any  action  depending  in  that  court ; 
unless  the  last  previous  order  for  time,  further  time,  or  particulars  re- 
spectively, be  first  drawn  up,  and  such  order  produced  at  the  time 
of  applying  for  any  such  summons."  And,  in  the  Common  Pleas,  a 
coDsent  indorsed  on  a  judge's  summons  is  not  binding  on  either  party, 
voleaa  the  order  be  drawn  up  and  served  pursuant  thereto'.    In  that 

*  t  Chit.  Rep.  96,  7.  per  Btiytey,  J.    6  '  Read  v.  Sfonigomery,  E,  26  Geo.  III.  C. 
Tftuflt.  S40.  acef'rd.                                              P.  cited  by  Gould,  J.  in  2  H.  Blac.  35. 

*  /»*r  C«r.  M.  28  Geo.  III.  K.  B.  «  S  Bar.  1455.  1  Blac.  Rep.  450.  S.  C. 
«  R.  T.  35  Geo.  III.  K.  B.  6  Durnf.  k      and  see  2  H.  Blac.  35.  I  Bos.  &  Pol.  479. 

East,  402.  R.  £.  23  Geo.  III.  C.  P.  Imp.  i>  R.  U.  59  Geo.  III.  K.  B.  and  iee  7  £ait, 

C.  P.  dS3.  682.  542. 

*  Append.  Chap.  XVII.  §  9,  10,  U  Taunt.  253, 
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court  also,  if  a  suimnons  be  taken  put  for  time  to  plead,  and  the 
defendant's  attorney  do  not  attend,  the  plaintiflTmust  get  the  sumoioDs 
discharged,  before  he  can  sign  judgmenf^ ;  but  it  is  said  to  be  otheN 
wise  in  the  King's  Bench^. 

When  an  order  is  obtained  for  time  to  plead,  it  is  either  upon,  or 
ivithout  terms.  .  The  usual  terms,  when  the  plaintiff  is  In  time  to  fry 
his  cause,  are  pleading  issuably^  rejoining  gratis^  and  taking  short 
notice  of  trial,  or  inquiry ;  but  if  he  be  not  in  time,  then  the  terms 
are  pleading  issuably  only  :  And  where  the  defendant  is  an  exeaUor 
or  administraiorf  he  must  undertake  not  to  plead  any  judgment  ob- 
tained against  him,  since  his  time  for  pleading  was  out^ ;  for  other- 
wise he  might  confess  judgments  in  the  mean  time,  and  plead  them  ia 
bar  to  the  plaintiff's  demand.  An  issuable  plea  is  a  plea  in  chief  to 
the  merits'* ;  upon  which  the  plaintiff  may  take  issue,  and  go  to  trial* : 
Therefore,  a  plea  in  abatement  is  not  an  issuable  plea^;  nor  a  false 
plea  of  judgment  recovered^ ;  nor  a  plea  of  alien  enemy^,  or  other 
plea  which  does  not  go  to  the  merits*.  But  a  plea  of  tender  has  beea 
deemed. an  issuable  plea^;  and  also  a  plea  of  the  statute  of* limita- 
tions^, or,  in  the  King's  Bench,  that  a  bail-bond  was  taken  for  ease 
and  favour".  So  where  the  defendant,  in. an  action  on  a  recogni- 
zance  of  bail,  under  a  judge's  order  to  plead  issuably,  pleaded  miil 
tiel  recordf  and  that  no  ca.  sa.  was  sued  out  against  the  principal, 
the  court  of  Common  Pleas  held,  that  such  pleas  might  be  considered 
as  issuable,  and  that  the  plaintiff  could  not  sign  judgment  as  for  want 
of  a  plea".  As  to  demurrerSf  there  is  a  distinction  between  a  real 
and    fair   demurrer,  and  a  demurrer   without   good  cause*:   The 
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former  is  an  issuable  plea,  tvitbin  the  meaning  of  a  judge^s  order* ; 
the  latter  is  not,  but  only  an  evasion  of  it^.  But  where  the  defendant 
was  advised  that  he  had  substantial  ground  of  demurrer,  the  court  of 
King^s  Bench  set  aside  the  judgment  signed  as  for  want  of  a  plea, 
upon  terms^.  By  rejoining  gratis  is  meant,  rejoining  without  the 
common  four  day  rule  to  rejoin'' :  And,  in  the  Common  Pleas,  the 
plaintiff  having  tendered  an  issue  to  a  plea,  and  demanded  a  rejoinder, 
when  the  defendant  was  under  terms  to  rejoin  gratii,  and  for  want 
of  a  r^oinder  signed  judgment,  the  court  held  the  judgment  regular; 
bat  set  it  aside  without  costs,  because  the  plaintiff  might  have  added 
die  nmiliier  himself*.  Short  notice  of  trial  in  country  causes  must, 
in  the  King^s  Bench,  be  given  at  least  /our  days. before  the  commis- 
sion day,  one  day  exclusive,  and  the  other  inclusive^ :  But  in  the 
Common  Pleas,  two  days  notice  seems  to  be  suflScient  in  country 
eaases* ;  as  it  is  also  in  town  causes,  in  both  courts :  though  it  is 
usual  to  give  as  much  more  as  the  time  will  admit  of.  The  defendant 
however  is  not  precluded  by  these  terms,  from  demurring  to  the 
replication,  if  there  be  good  cause^. 

When  the  defendant  is  under  a  judge's  order  to  plead 
issuably,  and  pleads  a  plea  which  is  not  issuable,  the  plaintiff 
may  consider  it  as  a  mere  nullity,  and  sign  judgment';  And 
where  several  pleas  are  pleaded,  one  of  which  is  not  issuable, .  it 
will  vitiate  all  the  others^.  So  where  a  defendant,  when  under  an 
order  to  plead .  issuably,  puts  in  a  sham  demurrer  to  some  of 
the  counts  in  the  declaration,  and  pleads  issuably  to  the  rest,  the 
pJaioCiff  may  consider  the  whole  as  a  nullity,  and  sign  judgment  aa 
for  want  of  a  plea^    But  where  it  is  doubtful  whether  the  plea  be 
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issuable,  the  better  way,  in  term  time,  is  to  xnove  the  court  to  art  it 

aside*. 

Before  the  plaintiflT  however  can  sig^n  judj^ment,  the  defendant  must 
have  notice  to  plead ;  and  unless  he  be  bound  by  rule  of  court,  or 
order  of  a  judge,  to  plead  by  a  lime  therein  limited^,  a  rule  to  plead 
must  be  entered  in  all  ca-^es,  whether  the  defendant  have  appeared  or 
not ;  and  where  he  has  appeared,  there  must  also  in  geoeral  be  a 
demand  of  plea, 

• 

When  the  declaration  is  delivered  absolutely,  after  appearance,  a 
notice  to  plead  must  be  given^ ;  which  notice  seems  abo  to  be  neces- 
aary,  where  the  declaration  is  filed  or  delivered  de  bene  euae^  or  con- 
ditionally'^ ;  though  this  was  iormerly  doubted  in  the  Common  Pleab^ 
But  it  is  not  necessary  that  the  notice  to  plead  should  be  indorsed  on, 
or  given  at  the  time  of  delivering  the  declaration :  And  tliereibre, 
where  the  declaration  in  the  Hingis  Bench  was  filed  on  the  last  day  of 
the  second  term  after  the  return  of  the  writ,  but  the  notice  ta  plead 
was  only  given  a  little  before  the  essoin  day  of  the  following  term,  the 
court  held  it  to  be  well  enough,  the  master  certifying  it  to  be  the 
practice^.  So,  in  the  Common  Pleas,  where  a  declaration  was  de- 
livered without  a  notice  to  plead,  and  some  time  afterwards  a  notice 
in  writing  was  given  to  the  defendant,  who  lived '  above  forty  miles 
from  l/Ofidon,  to  plead  in  eight  days,  this  was  held  to  be  a  good 
declaration,  and  a  good  notice  to  plead,  although  it  was  not  given  at 
the  time  of  the  delivery  of,  or  written  on  the  biick  of  the  declaration*. 
And  in  the  latter  court  it  has  been  holden,  that  if  a  declaration  be 
indorsed  ^*  to  plead  in  ,**  it  must  be  understood  to  mean  within 

the  number  of  days  allowed  by  the  rules  of  the  court**. 
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The  rule  to  plead  is  the  order  of  the  court* ;  and  may  be  entered, 
^m  a  pr»cip€y  Tvith  the  clerk  of  the  rules  in  the  King^s  Bench,  or 
secoDdaries  in  the  Common  Pleas,  at  any  time  after  the  delivery,  or 
filing  and  notice  of  the  declaration,  in  term  time ;  or  if  the  declara- 
tion be  delivered,  or  filed  and  notice  given,  four  days  exclusive  before 
the  end  of  the  term,  the  rule  to  plead  may  be  entered  at  any  time 
during  the  first  four  days  after  term.  If  the  defendant  obtain  a 
judge's  order  for  time  to  plead,  either  in  the  same  or  till  the  next 
term,  the  plaintiff,  when  the  time  is  expired,  may  si^n  judgment  for 
want  of  a  plea,  without  giving  a  rule  to  plead  ;  or,  if  a  rule  has  been 
already  given,  without  giving  a  new  rule^.  But  in  the  Comtaon 
Pleas,  a  summons  for  further  time  to  plead,  not  attended  by  the 
party  taking  it  out,  does  not  waive  the  necessity  of  a  rule  to  pleads 
The  clerk  of  the  rules,  or  secondaries,  will  accept  a  rule  to  plead  on 
the  e««o«H  day ;  but  such  rule  cannot  be  entered  until  the  first  day  of 
term*^ :  And  Sunday  is  a  day  within  this  rule,  unless  it  be  the  last*. 
The  entry  of  rules  to  plead  and  reply,  and  all  other  rules  of  any  of 
the  courts  of  law  at  Westminster^  not  issued  or  delivered  out  by  the 
clerk  of  the  rules  or  other  ofiicer,  to  the  party  obtaining  it,  but  which 
shall  be  entered  in  the  books  kept  by  the  clerk  of  the  roles  or  other 
officer  for  that  purpose,  is  charged  with  a  stamp  duty  of  half  a  crown, 
by  the  general  stamp  acts'^.  . 

Aacientiy  there  were  two  rules  given  in  the  King's  Bench,  oi  four 
days  each ;  the  first  ctd  reapondendum,  the  second  ad  respondendum 
perefnptorie*.  These  were  afterwards  converted  into  one  ei^/lf  day 
mie^ :  but  now,  /our  days  only  shall  be  allowed  the  defendant,  ill 
either  court,  from  the  time  of  giving  any  rule  to  plead' ;  which  four 
days  expire  before,  with,  or  after  the  time  for  pleading.  If  they  ex- 
pire before,  the  plaintiff  must  wait  till  the  expiration  of  the  time  for 
pleading,  before  he  can  sign  judgment  for  want  of  a  plea  :  But  if  they 
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expire  with  or  after  that  time,  the  plaintiff,  in  the  King's  Beoch|itat 
liberty  to  sign  his  judgment,  the  day  after  the  rule  for  pleading  is 
out:  the  declaration  having  been  regularly  delivered  or  filed,  and 
the  defendant  or  his  agent  being  called  upon  for  a  |>Iea\  In  the 
Common  Pleas,  judgment  cannot  be  signed,  for  want  of  a  plea,  till 
the  opening  of  the  office  in  the  af(ernoon  of  the  next  day  after  the 
rule  to  plead^  or  day  given  by  a  jucfge's  order  for  time  to  plead*",  has 
expired.  But  if  a  rule  to  plead  expire  on  a  dies  nonjuridicuMf  as  oa 
the  Purification,  &c.  the  defendant  is  *  bound  to  plead  on  or  before 
that  day ;  and  if  he  do  not,  judgment  may  be  signed  on  the  next 
day'.  In  the  Exchequer,  the  rule  to  plead  is  said  to  be  a  four  day 
Tfile,  inclusive ;  and  judgment  may  be  signed  for  want  of  a  plea,  on 
the  day  alter  it  expures^ 

When  a  rule  to  plead  has  been  once  entered,  and  the  cause  stands 
over  to  another  term,  M(ithout  any  further  proceeding,  a  new  rule  to 
plead  should  regularly  be  entered  in  that  term,  to  entitle  the  plaintiff 
to  sign  judgment,  unless  a  judge's  order  has  been  obtained  for  time 
to  plead' ;  for  judgments  ought  in  general  to  be  entered  the  same 
term  in  which  rules  are  given^.  But  when  the  declaration  is  amend- 
ed in  the  King's  Bench,  if  a  rule  to  plead  be  entered  the  same  term 
the  amendment  is  made,  though  before  such  amendment,  it  is  suffi- 
cient^ ;  otherwise  a  new  rule  to  plead  must  be  entered  :  And  in  the 
Common  Pleas,  we  hsTe  seen^  the  defendant  is  entitled  in  all  cases, 
on  amending  the  declaration,  to  a  netr  four  day  rule  to  plead.  Where 
the  plaintiff,  after  giving  a  rule  to  plead,  has  been  delayed  by  vigunc* 
iiony  he  may  sign  judgment  in  either  court,  after  the  injunction  is  dis- 
solved, without  a  new  rule^. 

The  demand  of  plea  is  a  notice  in  writing  from  the  plaintiff's  at- 
torney'; and,  except  where  the  defendant  is  in  custody  of  the  «Aert^, 
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or  warden  of  the  Fleet%  or  bound  down  by  a  judge^s  order  for  time 
to  plead**,  must  be  made  in  every  case  where  the  defendant  has  ap« 
]>eared^,  or  put  in  bail :  And  in  the  Common  Pleas,  a  demand  of  plea 
is  necessary,  after  an  appearance,  thouf^h  the  defendant  has  not  taken 
the  declaration  out  of  the  office"*.  So  where  a  declaration  was  deli- 
vered on  the  essoin  day  of  Hilary  term,  and  an  imparlance  was  s^iven 
to  tlie  defcn<lant  till  Easier  term ^  vfhen  a  rule  to  plead  was  given, 
but  no  demand  of  plea  made,  the  court  of  Common  Pleas  held,  that 
the  plaintiff  having  signed  judgment  in  Trinity  term,  for  want  of  a 
pfea,  was  irregular,  and  set  aside  the  proceedings*.  In  country  causes, 
the  demand  of  fSlea  must  be  given,  in  that  court,  to  the  agent  in 
town^,  if  there  be  one  ;  or  if  not,  to  the  attorney  in  the  country!  :  and 
where  the  defendant  was  beyond  the  seas,  and  his  attorney  dead,  a 
rule  was  made  absolute,  that  a  demand  of  plea  in  the  office  should  be 
sufficient ;  upon  affidavit  of  service  of  a  rule  to  shew  cause  on  one  of 
the  defendant's  bail,  and  that  the  other  was  not  to  be  found^.  In  the 
King's  Bench,  a  demand  of  plea  may  be  made  at  the  time  of  deliver- 
ing the  declaration^  and  indorsed  thereon'':  but  in  the  Common 
Pleas,  it  must  be  made  after  declaration  delivered,  and  rule  to  plead 
g^ven ;  a  demand  of  plea  indorsed  on  the  declaration^,  or  made  before 
the  role  to  plead  is  given*",  being  deemed  insufficient :  And  it  cannot 
be  made  in  either  court,  before  the  defendant  has  appeared**;  and 
after  the  plaintiff  has  entered  an  appearance,  or  filed  common  bail 
for  him  according  to  the  statute^,  or  where  the  defendant  is  in  cus- 
tody of  the  sheriff^  or  warden^,  or  bound  down  by  a  judge's  order 
for  time  to  pleads  a  demand  of  plea  is  unnecessary.  So  where  the 
defendant  puts  in  a  plea  which  is  considered  as  a  nullity,  as  a  plea 
in  abatement  of  a  term  subsequent  to  the  declaration,  without  an 
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1  Barnes,  276, 


490  OF  THE  DEMAND  OF  A  PLEA. 

iinparlaDoe%  or  the  plea  of  fiofi  at «ump«tf  id  ed  acUon  of  cfeftl^  ii 
operates  in  general  as  a  waiver  of  the  irregularity  in  not  demandiog 
a  plea,  and  will  enable  the  plaintiff  to  sign  judgment  for  want  of  it. 
But  where  such  a  plea  was  put  in  without  authority,  by  a  new  at- 
torney for  the  defendant,  without  any  order  for  changing  his  former 
attorney,  the  judgment  which  had  been  signed  as  for  want  of  a  plea, 
was  set  aside^ 

The  plaintiff,  in  the  King's  Bench,  cannot  sign  judgment  f<w  want 
of  a  plea,  till  the  expiration  of  twenty  four  hours  after  it  has  beea 
demanded,  whether  the  time  for  pleading  be  or  be  ndt  expired,  whea 
SMch  demand  b  made^ :  And  in  that  court,  if  a  plea  be  demanded 
on  Saturday^  the  defendant  has  twenty  fours  to  plead,  after  the  de- 
mand, excluaive  of  Sunday\  But  judgment  may  be  signed  at  any 
time  after  the  twenty  four  hours  are  expired,  provided  the  time  for 
pleading  be  then  out ;  and  therefore  if  the  plea  be  demanded  in  the 
morning,  the  plaintiff  is  not  obliged  to  wait  until  the  opening  of  the 
office,  in  the  (iflernoan  of  the  fallowing  day'.  In  the  Common  Pleas, 
the  rule  is,  that  after  a  plea  has  been  demanded,  the  defendant  has  ia 
all  cases  till  the  opening  of  the  office,  in  the  afternoon  of  the  follow- 
ing day,  to  plead ;  and  if  he  do  not  plead  within  tliat  tiofe,  the  rule  to 
plead  being  expired,  the  plaintiff  may  sign  judgments. 


«  4  Darnf.  &  Rait,  520.  2  Smith  R.  39S.  4  Durnf.  &  Ra<it,  It 8. 

k  6  East,  549.    14  Ea»t,  448.  4  Taunt.  •  4  Dnrnf.  &  E^st,  557. 

164.  1 1  Uamf.  fc  Rait,  454. 

«  6  Eait,  549.  ff  Cafc  Pr.  C.  P.  17,  18.  54. 
*  1  Blac.  Rep.  50.  1  Durnf  fc  East,  454. 
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Of  Motions,  and  Rules  ;  and  the  Practigk  hy  Sum 

MONS  and  Order,  &c. 

A  S  it  is  frequently  necessary,  in  the  course  of  a  suit,  to  apply  to  the 

court  where  the  actiou  is  dependinip,  or  a  judge  of  that  court, 

it  may  be  proper,  beiiMre  we  proceed  further,  to  say  somewhat  of  the 

oianner  of  doing  it ;  and  of  the  tvIbm  or  orders  of  the  courts,  and 

practice  by  «timmoiw  and  order  at  a  judge*s  chambers. 

The  usual  modes  of  applying  to  the  court  are  by  fnoliofi  or  petition, 
A  motion  is  an  application  by  counsel  in  the  King's  Bench,  or  a  ser* 
jeant  in  the  Common  Pleas,  for  a  rule  or  order  of  the  court ;  which 
is  either  granted  or  refused  ;  and  if  granted,  is  either  a  rule  absoltde 
in  the  first  instance,  or  only  to  shew  cauie^  or,  as  it  is  commonly 
called,  a  rule  nm,  that  is,  unless  cause  be  shewn  to  the  contrary, 
which  is  afterwards,  on  a  subsequent  motion,  made  absolute  or  dis- 
charged. To  use  the  words  of  an  elegant  writer  on  the  law  and  con- 
stitution of  England^ :  ^^  The  appUcatiun  to  a  court  by  counsel  is 
called  a  motion  ;  and  the  order  made  by  a  cpurt  on  any  motion,  when 
drawn  into  form  by  the  ofKcer,  is  called  a  rule."  But  besides  the 
rules  which  are  moved  for  in  court,  there  are  others  made  out  by  the 
ofiicers  as  a  matter  of  course,  or  drawn  up  on  a  motion  paper  signed 
by  a  counsel  or  seijeant. 

In  the  King's  Bench,  motions  and  rules  are  either  on  the  crown 
side,  or  on  the  plea  side  of  the  court.  In  the  Common  Pleas  and 
Exchequer,  there  is  no  crown  nide^' :  But  in  these  courts,  as  well  as 
in  the  King's  Bench,  an  attachment^  which  is  of  a  criminal  nature, 


*  Wynne,  Eunom.  Dial.  II.  §  86.  And  for      tions  in  civil  miti,  see  mC  §  85,  fcc. 
a  general  accoant  of  the  practice  on  mo-  ^  5  Taunu  503. 
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may  be  moved  for  in  the  foUowiDg  cases  :  First,  against  the  partie99 
o'n  a  rule  of  court,  for  non-payment  of  costs  on  the  roaster's  or  pro- 
tbonotaries  allocatur^  or  of  money  generally,  or  money  and  costs,  or 
for  not  performing  an  award*,  &c. :  Secondly,  against  an  attorney^ 
for  not  delivering  up  deeds*^,  or  non-payment  of  costs**,  &c. ;  or  for 
not  performing  his  undertaking,  or  otherwise  misbehaving  himself^: 
Thirdly,  against  a  wiine$8y  for  disobedience  to  a  9ubp€Bna^ :  Fourth- 
ly, against  the  sheriffs  for  not  obeying  a  peremptory  rule  to  retora 
the  writ%  or  bring  in  the  body^:  Fifthly,  against  ^aolert,  &c.  on  tht 
Lords'  act,  for  extortion  or  oppression^ :  And  lastly,  against  other 
persons,  for  a  rescue**,  or  contemptuous  words  spoken  of  the  court, 
or  its  process^  In  the  Common  Pleas,  however,  it  has  not  been 
usual  to  grant  an  attachment  against  a  witness^  for  non-attendance 
upon  a  aubpcenuj  unless  a  clear  case  of  contempt  be  made  out  against 
him  ;  but  the  party  aggrieved  is  left  to  his  remedy  by  action^. 

The  rule  for  an  attachment,  in  the  King's  Bench,  for  non-paymeot 
of  costs  on  the  master's  allocatur^  is  absolute  in  the  first  instance, 
unless  it  be  for  non- payment  of  costs  pursuant  to  an  award*:  But 
where  it  is  for  the  non-payment  of  money  generally,  or  of  money  aod 
costs.  It  is  only  to  shew  cause"  :  And,  in  the  King^s  Bench  and  Com- 
mon Pleas,  the  rule  for  an  attachment  against  the  sheriffs  for  not  re- 
turning the  writ,  or  bringing  in  the  body,  is  absolute  in  the  fint 
instance ;  and  may  be  moved  for  the  last  day  of  term".  So  where 
contemptuous  words  are 'spoken  of  the  cot«r/,  the  attachment  issues  in 
the  first  instance ;  but  where  they  are  spoken  of  its  proceM,  the  rule 
is  only  to  shew  cause^.  In  all  other  cases,  the  rule  for  an  attachment 
is  a  rule  fii#»,  in  the  King's  Bench  :  And  where  a  matter  has  b^en 
referred  to  the  master,  the  court,  on  shewing  cause  against  an  attach- 


■  Poti,  Chap.  XXXIV.  H.  Bloc.  49.  5  Taunt  8S0.  6  Taaot  9.  1 

k  Ante,  79,  80,  81.  Marsh.  410.  S.  C. 

«  Ante,  79.  *  Tkomnm  r,  BUGngtUj^T.  37  Gto,  IIL 

*Pott,  Chap.  XXXIII.  K.  B.  and  tee  3  Blae.  Rep.  899.  1  Priee, 

•  R.  T.  17  Geo.  ilL  K.  B.  Aide,330, 3\,        941. 

t  Ante,  334, 5.  "  Ar  Bte&r,  Jast.  M.  94  Geo.  III.  K.  B, 

t  Ante,  Q5A,  5.  Append.  Chap.  XXXIV.  }  39. 

>>  Ante,  960.  ■  1  Bar.  651.  5  Bar.  8686. 

^AuU,  191.  •Aiitf,%9U 

k  Barnes,  33.  33.  497.  Pr.  Reg.  435.  1 
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meat,  will  not  go  ioto  tbe  accoants  which  were  the  subject  of  the 
reference  ;  the  roaster^s  aUoccUur  being  in  the  nature  of  a  judgment, 
and  the  attachment  like  a  writ  of  execution  :  and  besides,  the  party 
on  going  before  the  master,  enters  into  an  undertaking  to  pay  such 
sum  as  he  shall  find  to  be  due*.  In  the  Common  Pleas,  all  rules  for 
attachments  are  rules  nati,  except  against  the  sheriffs  for  not  return- 
ing the  writ,  or  bringing  in  the  body,  or  for  non*payment  of  costs  on 
tbe  prothonotary*s  aUocaiw^y  which  are  absolute  in  the  first  instance. 
In  the  Exchequer,  as  in  the  King's  Bench,  the  rule  for  an  attachment 
for  non-payment  of  costs  on  the  master*s  allocatur,  is  absolute 
in  the  first  instance,  unless  it  be  for  non-payment  of  costs  pursuant 
to  an  award^  :  And  though,  in  other  cases,  there  should  in  general  be 
a  rule  to  shew  cause,  yet  where  an  attorney  had  been  ordered,  by  a 
former  rule,  to  pay  a  sum  of  money  to  his  client,  with  the  costs  of  the 
application,  the  court  granted  a  rule  for  an  attachment  against  him, 
for  non-payment  of  them,  absolute  in  the  first  instance*^. 

Motions  and  affidavits  for  attachments  in  civil  suits,  in  the  King^s 
Bench,  are  proceedings  on  the  plea  side  of  the  court,  until  the  attach- 
ments are  granted,  and  are  to  be  eniiiled  with  the  names  of  the  par- 
ties* ;  but  as  soon  as  the  attachments  are  granted,  the  proceedings 
are  on  the  cronm  side,  and  from  that  time  the  king  is  to  be  named  as 
the  prosecutor  :  And  motions  and  afiidavits  for  attachments  are  enti- 
tled in  like  manner,  in  the  Common  Pleas^  and  Exchequer.  A  rule 
urn  for  an  attachment  cannot  be  moved  for  the  last  day  of  term^ ;  nor 
can  it,  we  have  seen,  be  served  on  a  Sunday\ 

The  attachment  is  a  criminal  process,  directed  to  the  sherifF, 
commanding  him  t6  attach  the  party,  so  that  he  have  him  before  the 
king,  or  his  justices,  at  Westminstery  on  a  certain  day,  to  answer  of 
and  concerning  those  things  which  shall  there,  on  his  majesty's  be- 
half, be  objected  against  him*.     The  party  being  taken  on  this  writ, 


•  Pkr  Cur.  M.  45  Geo.  III.  K.  B.  439.  598.  12  East,  165. 
*1   Bot.   &  Pal.    477    Append.   Chap.  '«  Bo*.  &  Pul.  517. /'a;. 

XXXVll  L  4  9.  but  iee  9  Blao.  Rep.  892.  '  3  Smith  R.  118. 

«  Forrest,  SO.  1  Price,  341, 2.  >>  8  Durnf.  U  East,  86.  Ante,  240. 

*  I  Price,  341.  t  Append.  Chap.  11.  §  13. 
«  3  Ouraf.  k,  Eait,  253.  7  Durnf.  k  East, 
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either  remains  in  custodyi  or  puts  in  bail,  before  the  court*  or  a  jmlge, 
(for  it  has  been  doubted  whether  he  is  bailable  by  the  sheriff^,)  4o 
answer  interrogatories,  and  to  appear  fron  day  to  day,  till  the  ooarC 
shall  determine  concerning  the  matters  objected  'againat  bim* :  Attd 
where  the  coroner  had  returned  cepi  corpus  to  writs  of  attachment 
against  the  sberiffis  of  Middlesex^  the  court  of  King^s  Bench,  on  the 
last  day  of  term,  granted  writs  o(  habeas  corpus^  without  an  affidavit, 
to  bring  up  the  bodies  of  the  sheriflb,  before  one  of  the  judges  at 
chambers,  to  answer  to  such  matters  as  should  be  there  alleged 
against  them^.  An  attachment  however,  for  noD^paymeDt  of  money, 
is  ill  the  nature  of  mesne  process :  And  where  the  party  had  beea 
taken,  and  permitted  to  go  at  large,  and  returned  again  into  custody, 
and  continued  in  custody  at  tbe  return  cS  the  writ,  it  was  boldea  that 
the  sheriff  was  not  liable  to  an  action  for  an  escape*.  When  tte 
party  has  been  taken  upon  the  attaohment,  the  court,  open  motion  by 
his  counsel,  will  make  a  rule,  that  unless  his  adversary  exhibit  interro* 
gatories  against  htm  inybier  days,  which  must  be  in  term  time^,  be 
shall  be  discharged.  These  interrogatories  are  engrossed  on  a  Jive 
shilling  stamps ;  and  must  be  signed  by  counsel'*  or  a  serjeant,  and 
filed,  in  the  King's  Bench,  with  the  master  of  the  crown  office,  who 
is  to  examine  the  party  thereon,  in ybur  days  after  the  interrogatories 
are  brought  in^ ;  but  in  the  Common  Pleas,  they  are  filed  with  one  of 
the  secondaries'",  who  examines  him,  and  afterwards  makes  copies  of 
the  depositions  for  each  party,  on  ybtir*  penny  stamped  paper  ;  And 
if  the  master,  or  prothonotaries  (to  whom  the  matter  is  generaliy 
referred  in  the  Common  Pleaa^)  report  that  lie  is  in  contempt,  the 
court  will  commit  him  to  the  King's  Bench,  or  Fleet  prison ;  but  if 
the  report  be  in  his  favour,  they  will  order  him  to  be  discharged,  or 
bis  recognizance  to  be  vacated".     When  a  plaintiff  h  brought  in  on 


*  See  Bornes,  7T.  where  the  court  ofCom.  1 55  Geo.  III.  c.  l%^Stked,  Part  IL  §  HI. 
moa  Pleas  refused  to  bail  ao  attorney,  who  ^  R.  M.  34  Geo.  HI.  K.  B.  5  Daraf.  He 
bad  been  committed  for  a  crime  of  a  bei-  £aftt»  474. 

DOQS  uatore,  in  t^e  first  iostancew  '  Lil.  Pr.  Reg.  73. 

^Anie,2\5,A,  i"  2  Blac.  Rep.  U 10.  And  te  the  ftiiB  oT 

« Imp.  C.  P.  570.  interrogatories  is  thia  caart,  SM 

*  1  Chit.  Rep.  249.  Chap.  II,  §  14. 
«  S  Barn.  &  Aid.  56.  i  Mp.  C.  P.  571. 
'  Comb.  8.  »  3  Bur.  W7. 
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an  attacbmeot  for  a  rescue^  in  the  King's  Bench,  it  is  the  practice  of 
the  court  to  put  interrogatories  to  him,  though  he  do  not  deny  the 
charge  in  the  aflSdavits,  unless  the  prosecutor  waive  putting  them% 
Andy  by  a  late  rule  of  that  court^,  *^  if  judgment  be  not  given  the  same 
term,  the  name  of  the  cause  shall  be  inserted  in  the  list  of  motions, 
appointed  to  come  on  peremptorily  in  the  ensuing  term,  in  order  that 
the  court  may  be  informed  what  shall  have  been  done  in  prosecution 
of  the  attachment."  If  the  party  neglect  to  appear  before  the  master 
or  secondary,  to  be  examined,  or  to  attend  the  court  when  he  is 
directed  to  come,  the  court  will  order  his  recognizance  to  be 
estreated :  And  if  he  confess  any  thing  material  in  his  depositions, 
there  is  no  occasion  for  witnesses,  but  the  prosecutor  may  move  on 
his  confession^ :  If  he  deny  part  of  the  contempts  only,  and  confess 
other  part,  he  shall  not  be  discharged  as  to  those  denied,  but  the 
truth -of  them  shall  be  examined,  and  such  punishment  inflicted  as 
upon  the  whole  shall  appear  reasonable ;  and  if  his  answer  be  evasive 
as  to  any  material  part,  he  shall  be  punished  in  the  same  manner  as 
if  he  had  confessed  it.  The  court  of  Common  Pleas,  however,  cannot 
apply  the  forfeited  penalties  of  recognizances  of  bail  to  attachments, 
for  resisting  an  execution,  to  the  dischargie  of  the  debt  and  costs  of 
the  plaintiff  in  the  original  action**. 

Motions  and  rules  on  the  plea  side  of  the  court  of  King's  Bench, 
and  in  the  Common  Pleas,  are  common  or  upeciah  Common  rules 
are  first,  such  as  are  given  by  the  master,  JUacer,  clerk  of  the  papers, 
or  clerk  of  the  errors^  in  the  King's  Bench ;  or  by  the  prothonotariesp 
JUacerM,  or  clerk  of  the  errors^  in  the  Common  Pleas.:  Secondly, 
such  as  are  entered  with  the  clerk  of  the  rules  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas,  on  a  prsscipe  or  note  of  in- 
structions, made  out  by  the  attornies  who  apply  for  them ;  and  are 
not  founded  on  any  motion  in  court,  either  real  or  supposed :  Thirdly, 
aueh  as  were  anciently  moved  for  by  the  attornies  at  side  bar,  in  the 
King's  Bend]  i  or,  in  the  Common  Pleas,  at  side  bar  on  the  first 


*  AtUe,  860, 61 .  And  tee  farther,  as  to  in-  '3  Taunt.  1 12.  And  lee  farther,  as  to  at- 

terrogatories exhibited  ID casf 8 of  contempti,  tacbments  for  coutempts,  and  the  proceed- 

VITiUif  OQ  Intgrrogaltiriet,  *28, 9.  ingt  thereon,  2  Hawk.  P.  C.  Chap.  99.  $  1. 

^  R.  H.  34  Geo.  Ill,  K.  B.  5  JhunL  k,  Bac.  Abr.  tit.  Attaekmni.  Barnes,  258.  Biof- 

Bast,  547.  783.  ham  on  Jmd^nmis,  fcc.  877,  &c. 

•liDp.CP.57h 
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day  of  term,  and  in  the  frecuiury  chamber  on  other  days;  and  ai^ 
thence  called  side-bar  or  treasury  rules' :  Fourthly,  such  as  are 
drawn  up  by  the  clerk  of  the  rules  in  the  King*s  Bench,  or  seconda- 
ries in  the  Common  Pleas,  without  being  moved  for  in  court,  on  pro- 
ducing a  motion  paper  signed  by  a  counsel  or  serjeant. 

t 

In  the  King^s  Bench,  rules  given  by  the  master  (which  are  called 
VMuiier^s  rules,)  are  to  declare^,  or  plead  in  bar,  in  replevin  ;  and  in 
ordinary  cases,  to  reply%  rejoin,  surrejoin,  rebut,  surrebut,  or  join  io 
demurrer"^;  to  enter  the  issue*;  for  the  defendant  to  produce  the 
record^;  for  a  trial  byjt>rovuoS  ;  or  to  return  a  writ  of  certiorari  in 
erroi*^ ;  by  the  filacer^  to  appear  to  a  pone^  or  recordari^^  &c. ;  by 
the  clerk  of  the  papers^  to  return  the  paper  book^ ;  or  by  the  clerk  of 
the  errorsy  for  better  bail  in  error^  to  certify  the  record',  or  assign 
errors^  All  master^s  rules,  in  the  King^s  Bench,  are  entered  with 
the  clerk  of  the  rules,  and  expire  in  /bur  days  after  service.  In  the 
Common  Pleas,  all  rules  are  given  by  the  secondaries^  except  roles 
to  appear  in  «cire  facias^  which  are  given  by  the  prothonotarie^ ; 
rules  to  appear  and  declare  in  replevin^  and  to  bring  in  the  body, 
which  are  given  by  the ^Iacer«" ;  and  rules  for  better  bail  in  error, 
or  to  certify  the  record,  which  are  given  by  the  clerk  of  the  errors®. 

Common  rules  entered,  on  a  prmcipe^  with  the  clerk  of  the  rules 
in  the  King's  Bench,  are  to  plead^  in  ordinary  cases,  or  avow  io  re- 
plevin;   or  for  judgment  oi\posteas\  or  inquisitions^  or  in  actre 


•  Sly.  Pr.  Reg.  575.  ed.  1707. 
^  Append.  Chap.  XLIII.  J  39. 

^  Pott,  Chap.  XXVII.    Append.   Chap. 

XXVII.  §  1. 

•»i^<,Chap.XXVIir. 

•  Putt  Chap.  XXIX.  Append. .  Chap. 
XXIX.  §  36. 

fPMl,  Chap.  XXXI. 

V  Poit,  Chap.  XXXtl.  Append.  Chap. 
XXXII.  §  12. 

^Pbttt  Chap.  XLII.  Append.  Chap. 
XLIL  §  54. 

^Pof/,  Chap.  XXIX.  Append.  Chap. 
XXIX.  $33. 


;  Pott,  Chap.  XLII.  Append.  Chap.  XUL 
§  23.  29,  30. 36. 

Poitt  Chap.  XLI. 

n  AM€,  42,  333.  419,  20.  ft  sboald  be  fe- 
mcinbered  however,  that  the  rule  to  brio;  ia 
the  body,  though  given  in  tb«  first  iniUaoa 
by  the  fUacer  who  issued  the  procen,  is 
afterwards  drawn  up  by  the  cromrfiiriff,  aod 
served. 

o  Potty  Chap.  XLII.  Append.  Chap.  XLIL 
§  22.  29. 

P  Ante,  486,  &c. 

q  Post,  Chap.  XXXVI. 

tPbtt,  Chap.  XXL  XXXVL  ipp«n*- 
Chap.  XXI.  §  67. 
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faciat^.  In  the  Common  Pleas,  tb^y  are  to  declare^  (exoept  ia 
replefoin,)  to  plead^,  reply^,  rejoin,  surrejoin,  rebut,  surrebut,  or  join 
in  demurrer ;  to  avoiv,  or  plead  in  bar,  in  replevin ;  and  for  attorniea 
and  officers  of  the  court  to  appear  and  plead  to  bills  filed  against 
them*.  These  rules  are  not  screed  on  the  opposite  party ;  but  in  the 
Common  Pleas,  a  Remand  in  writing  must  be  made,  before  judgment 
can  be  signed  for  non-compliance  with  them. 

Side-bar  rules,  in  the  King's  Bench,  are  for  the  sheriff  to  retmrai 
the  writ',  or  bring  in  the  body^ ;  for  the  marshal  to  acknowledge  the 
defendant  in  his  custody^  ;  for  time,  or  further  time,  to  declare* ;  to 
discontinue  the  action,  upon  payment  of  costs'" ;  to  be  present  at  tax* 
ing  costs* ;  or  for  a  scire  facias  to  revive  a  judgment  above  seven, 
and  under  ten  years  old°*.  In  the  Common  Pleas,  side-bar  or 
treasury  rules  are,  in  addition  to  those  enumerated  in  the  King's 
Bench,  to  take  a  bill  against  an  attorney  off  the  file  ;  to  bring  money 
into  court,  if  under ^t?e  pounds'* ;  to  enter  the  issue^  ;  for  costs,  for 
not  proceeding  to  trial  or  inquiry,  pursuant  to  notice^^ ;  for  leave  to 
enter  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old^ ;  to  return  a  writ  of  false  judgment^  or  assign  errors 
thereon*^ ;  and  the  common  consent  rule  in  ejectmenV.  Side-bar  or 
trecuury  rules  may  be  had  as  a  matter  of  course,  by  applying  for 
them  at  the  office  of  the  clerk  of  the  rules  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas.  The  last  day  of  term  is  said  not 
to  be  a  day  for  side-bar  rules  in  the  former  court ;  but  if  the  party 
was  entitled  to  such  a  rule  before,  he  may  take  it  out  on  the  last  day 
of  term,  or  in  vacation,  dated  as  of  the  last  day  but  one.  •  A  rule 
however,  calling  on  the  sheriff  to  return  a  writ,  issued  in  vacation. 


•Pofl,  Chap.  XLI.  Append.  Chap.  XU.  »  Pott,  Chap.  XXXVIII.  Append.  Chap, 

j  J23.  XXXVni.§5,6. 

fc  Jnte,  469.  "  Post,  498.  (tj.  Chap.  XLI.  Append, 

«  Jiide,  487.  Chap.  XLI.  §  58. 

*  Pott,  Chap.  XXVII.  ■  Pott,  Chap.  XXIV. 

«u4ii/«,88.  ^  Poii,  Chap.  XXIX.    Append.    Chap. 

f  i4««r,  329,  30.  XXIX   §38. 

C  Jtntt,  389,  3.  P  PM,  Chap.  XXXII. 

h  Ani€.  370.  .  9  Pott,  499.  (hj.  Chap.  XX. 

i^jite,  42a.  ^Put,   Chap.    XLIL    Append.    Chap. 

k  I^ti,  Chap.  XXVIL  Append.  Chap.      XLII.  §  13S.  135. 

XXV IL  §  6, 7.  ■  Append.  Chap.  XLI V.  $  44. 
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though  tested  in  term  time,  is  irregular ;  and  an  attachment  gronnded 
upon  it  will  be  set  aside  by  the  court  on  motion\ 

Common  rules  drawn  up  by  the  clerk  of  the  rules  in  the  King's 
Bench,  on  producing  a  motion  paper  signed  by  counsel,  are  to  de* 
dare  peremptorily,  after  several  rules  for  time  to  declare^ ;  for  the 
master,  in  vacation^  to  compute  principal  and  interest  on  bills  of  ex- 
change, or  promissory  note8%  &c. ;  to  have  a  good  jury,  on  the  exe- 
cution of  an  inquiry^ ;  to  change  the  venue^,  or  bring  it  back  on  the 
common  undertaking^ ;  to  bring  money  into  court* ;  to  plead  several 
matters'",  or  make  several  avowries  or  cognizances^;  for  the  defendant 
to  abide  by  bis  plea' ;  for  a  conciUum  on  demurrer^,  special  verdict^ 
or  writ  of  error^ ;  for  costs,  for  not  proceeding  to  trial  or  inquiry, 
pursuant  to  notice'' ;  for  a  special  jury^,  or  view"^ ;  rules  by  coii«efi^,a8 
to  examine  witnesses  upon  interrogatories'^,  to  refer  causes  to  arbitra- 
tion%  or  to  enlarge  the  time  for  making  an  awards  ;  to  make  a  judge's 
order^,  w  order  of  nisipriu^,  a  rule  of  court ;  or  for  a  «ctre  /aciat  to 
reTivc  a  judgment,  above  ten  and  underjf|/ifeen  years  oldS  In  the  Com- 


« 1  Darof.  &  East,  552. 

«  Poti,  Chap.  XXL 

^Posi,  Chap.   XXIII.    Append.    Chap. 

XXIII.  §  2, 3. 

•Km/,   Chap.    XXIV.    Append.    Chop. 

XXIV.  §  1. 

fPoti,  Chap.  XXVI.  Append.  Chap. 
XXVI.  §  8.  10.  This  rule  is  unnecessary  in 
the  Common  Pleat.  Pof/,.  Chap.  XXVI. 

V  Poit,  Chap.  XXX.  Append.  Chap.  XXX. 

§1- 

k  Pott,  Chap.  XXXV. 

i  An,  Chap.  XUI. 

^Poti,  Chap.  XXXII.  Append*  Chap. 
XXXIL)  U. 

>  Past,  Chap.  XXXIII.  Append.  Chap. 
XXXIIL  i  10. 

B  Poit,  Chap.  XSKIII.  Append.  Chap. 
XXXIIL  §  12,  13.  In  the  King's  Bench, 
the  rule  for  a  view  in  trtspmt^  is  drawn  up 
on  a  motion  paper  signed  by  coaiuel ;  but 
in  other  actiona,  it  is  moved  for  in  courty 
«iid  in  some  cases  is  only  a  rule  to  shew 
^aofe.    In  tba  Conmoa  f)e»h  it  it  said 


that  a  rule  for  a  view  is  never  granted,  with- 
out ail  affidavit,  in  any  case,  except  ao  ac- 
tion of  waste.  Barnes,  467.  And  for  the 
form  of  the  rule,  see  Append.  Chap.  XXXIII. 
§  17. 

*Post,  Chap.  XXXIII.   Append.  Chap. 

XXXIII.  §  30.  The  rule  for  ezamiain; 
witnesses  upuu  iuterrogatories,  which  can 
only  be  had  by  tonsewt,  is  seldom  moved 
for  directly,  but  is  commonly  Incident  to, 
and  arises  out  of  some  other  motion,  as  to 
put  oif  the  trial,  or  for  judgment  as  in  case 
of  a  nonsuit,  &c.  . 

«  Post,  Chap.  XXXIV.  Append.  Chapi 
XXXIV.§13. 

P  Poit,  Chap.  XXXIV.  Append.  Chap. 

XXXIV.  §  21. 

«»  Po*/,  Chap.  XVIII. 

'  Post,  Chap.  XXXIV. 

*  The  rule  for  this  purpose,  we  have  sees, 
is  sometimes  only  a  ndt^bar  or  tnuvy  rak^ 
as  where  the  judgment  ia  above  ttvm  and 
under  tm  years  old.  Awu,  497.  If  it  la 
above  ten  and  under  fifUen  yeui  old  io  the 
Kiog'f  Bencbt  or  tmnig  yean  old  ia  the 
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iBon  Pleas,  common  rales  drawn  up  by  the.  seoondaries,  on  produoing;  a 
motion  paper  signed  by  a  Serjeant,  are  for  the  prothonotaries,  in  vaca« 
Hon,  to  compute  principal  and  interest  on  bills  of  exchange,  or  pro* 
missory  notes,  &c. ;  for  bringing  money  Into  court,  if  it  exceed  Jive 
pounds";  to  plead  several  matters,  in  certain  cases  which  will  be 
mentioned  in  a  subsequent  chapter^ ;  for  a  concilium  on  demurrer^^ 
special  verdict^,  or  writ  of  error* ;  or  for  a  special  jory^  Of  these,  as 
well  as  of  the  side-bar  or  treasury  rules,  copies  should  be  duly 
served. 

All  rules  moved  in  court,  are  denominated  special  rules ;  and  they 
are  either  absolute  in  the  first  instance,  or  only  nisi,  to  shew  cause* 
These  rules  may  be  considered,  as  they  arise,  and  succeed  one  ano-* 
ther,  in  the  course  of  the  suit.  In  the  King's  Bench,  special  ndes  ab-> 
solute  in  tbe  first  instance,  are  for  a  certiorari,  to  remove  the  record 
of  a  judgment  from  an  inferior  courts,  or  transcript  of  a  record  irom 
the  courts  in  WaJes^  or  counties  palatine^  ;  to  enter  up  judgment  ia 
tenn  time,  on  a  warrant  of  attornf^y,  above  one  and  under  twenty 
years  old^  ;  for  the  copyhold  tenants  of  a  manor  to  inspect  and  take 
copies  of  court  rolls';  for  a  mandamus^  to  examine  witnesses  in 
India,  on  statute  13  Geo.  III.  c.  63.  §  44*^.  or  for  the  allowance  of  a 


Common  Pleas,  the  rale,  at  stated  above,  is 
absolute  in  the  first  instance,  and  may  be 
drawn  up  on  a  motion  paper  signed  by 
Counse! ;  bat  if  the  judgment  be  above  ffleen 
or  Uc^niff  years  old,  there  must  be  a  rule  to 
abew  eaose.  /W/,  Chap.  XLL 

•  Pa«/,  Chap.  XXIV.  Append.  Chap. 
XXIV.  %  «. 

k  Po»/,  Chap.  XXVI. 
<  Pr-f/,  Chap.  XXX. 
*/V*/,  Ch?p.XXXV. 

•  Po«.Ciiap.  XUI. 

^  /V«/,  Chap.  XXXIII. 

f  AnU,  402,  3.  407.  PqU,  Chap.  XLtl. 
Append.  CbaP  XVII.  }  9. 

k  /Vily  Chap.  XX.  In  Uie  King's  Bench, 
tke  mle  is  absolute  in  tbe  6rsf  instancei 
uttleaa  tbe  warrant  of  attorney  be  above 
iuentjf  yean  old,  and  then  it  is  a  rale  niis. 
In  the  Common  Pleas,  if  the  warrant  of  at-> 


tomey  be  above  a  year  old,  leave  to  enter 
judgment  may  be  given  by  a  sidebar  or  trea'» 
autf  rule ;  Ante,  497.  but  if  the  warrant  bo 
above  ten  years  old,  tbe  court  must  be 
moved  for  leave  to  enter  judgment.  If  tbo 
warrant  be  under  twenty  years  old,  tbe  mio 
in  that  court  is  absolute  in  tbe  first  instance; 
but  if  it  be  above  twentif  years  old.  it  is  a 
rule  to  shew  oaose.  Barnes,  47.  Cas.  Pr. 
C.  P.  146.  and  see  Append.  Chap.  XLL  { 
56. 

t  /Vf/,  Chap.  XXII.  If  the  ralebe  moi-ed 
for  on  behalf  of  a  eopgkoid  tenant,  it  i«  ab- 
solute in  the  first  mftance,  in  the  King's 
Bench;  3  Dumf.  St  East,  141.  hut  other- 
wise it  is  a  rule  WIri.  7  Dumf.  3c  Kbbt,  746. 
In  the  Common  Pleas,  it  is  always  a  rula  to 
shew  cause. 

^Pott,  Chap.  XXXIII.  Append.  Chapi. 
XXXIII.  §  49. 
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ygnii  of  error  coram  nobu^.    In  the  Common  Pleas,  they  are  for 
leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above  ten  aad 
under  twenty  years  old*" ;  to  haye  a  good  jury,  on  the  execution  of 
an  inquiry*";  for  judgment  for  the  plaintiff,  on  nul  fid  record^;  for 
a  view* ;  to  make  a  judge's  order',  or  order  of  niri  prtiM*,  a  rule  of 
court ;  or  for  a  $cire  facias  on  a  judgment,  above  ten  and  under 
twenty  years  old^ :  and  in  both  courts,  to  increase  issues  on  writs  of 
dMringa8,  against  persons  having  privilege  of  parliament' ;  for  t 
distringas  on  statute  51  Geo.  III.  c.  124.  §  2.  where  the  defeudaot 
cannot  be  personally  served  with  a  summons  or  attachment,  by  m- 
ginaf^ ;  for  the  allowance  of  bail'  j  for  leave  to  compound  penal 
actions"  ;  for  judgment  on  demurrer",  or  writ  of  error^" ;  that  the  ver- 
dict be  entered  for,  or  poitea  ddivered  to  the  prevailing  party,  on  1 
special  verdict^*,  or  special  case^  ;  or  for  a  suggestion  on  the  WelA 
judicature  act,  to  entitle  the  defendant  to  a  judgment  of  nonsuit^ : 
And  afiter  a  rule  of  reference  to  the  master  or  prothonotaries   either 
party  may  move  for  their  report  thereon.    In  some  of  the  preceding 
eases,  the  rule  may  be  drawn  up  'on  a  judge's  order  in  vacatian,  on 
producing  a  motion  paper  signed  by  a  counsel  or  Serjeant ;  as  for  the 
roaster  or  prothonotaries  to  compute  principal  and  interest  on  bills  of 
exchange,  or  promissory  notes^  &c.;  to  bring  money  into  court, 
change  the  venue,  or  plead  several  matters ;  for  a  special  jury,  or 
view ;  or  to  have  a  good  jury,  on  the  execution  of  an  inquiry. 

Special  rules  niri,  or  to  shew  cause,  are  moved  for,  in  both  courts, 
on  behalf  of  the  plaintiff  or  defendant.  On  behalf  of  iheplainHf, 
they  are,  in  the  King's  Bench,  to  discharge  the  rule  for  a  speciil 
jury*;  or  for  a  scire  facias  to  revive  a  judgment  9AH>\eJifieen  yeaw 

■fti/.   Chap.    XLII.  Append.   Chap.          ^  Ante,  ^30,  he. 

^^"*  5  ^^-  '  Ante,  300.  The  mihn  is  to  justify  hail ; 

«»  Post,  Chap.  XX.  bnt  the  ruU  is  for  the  allowance  of  it 

«  Bui,  Chap.  XXI.  m  p^^  chap.  XX. 

*  Pott,  Chap.   XXXI.  Append.  Chap.          "  iW/.  Chap.  XXX. 
^^^^^'  if,^»  o  Patl,  Chap.  XLII. 

*  ^«/^  498.  fmj.  p  PM,  Chap.  XXXV. 

t  Pti,  Chap.  XVIII.  q  PM,  Chap.  XXXVIIL  6  Doror.  ft  Sas^ 

•  Porf,  Chap.  XXXIV.  501.  (bj. 

^  Putf  Chap.  XLL  Append.  Chap.  XLT.         '  Ante,  498, 9. 

i  ^-  •  PM^  Chap.  XXZni. 

•  AmU,  l«7. 137. 
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old* :  Iq  the  Common  Pleas,  for  a  $cire/acicu  to  revive  a  jad^ment, 
above  twenty  years  old^  :  aod  io  both  courts,  for  the  sale  of  issaes, 
on  a  writ  of  diatrimgai^ ;  to  amend  the  writ',  or  return ;  that  the 
money    deposited    with    the   «heriflP,  and  paid    into  court,   und^ 
statute  43  Geo.  III.  c.  46.  §  2.  may  be  paid  over  to  the  plaintiff^ ; 
to  set  aside  a  judgment  of  nonpro$y  for  irregularity';  for  leave  to 
enter  op  judgment  on  a  warrant  of  attorney,  above  twenty  years  old' ; 
to  refer  it  to  the  master  or  prothonotaries,  in  term  time,  to  compute 
principal  and  interest  on  bills  of  exchange,  or  promissory  notes'*,  &c« ; 
for  the  execution  of  a  writ  of  inquiry  before  the  chief  justice*,  or  a 
judge  at  urn  priwf ;  for  the  defendant  to  produce  a  deed  before  the 
commbsioners  of  the  stamp  oflBce,  to  be  stamped,  and  abo  to  give  the 
plaintiff  a  copy  ot  the  deed,  that  he  may  declare  thereon^ ;  to  dis- 
charge the  rule  for  changing  the  venue,  for  irregularity^ ;  for  a  trial ' 
at  bar",  or  in  an  adjoining  county" ;  to  set  aude  a  nonsuit,  verdict, 
or  inquisition,  and  have  a  new  trial<>,  or  inquiry'' ;  to  enter  judgment 
for  the  plaintiff,  non  obutante  veredicto^ ;  that  the  pbintiff  may  be 
allowed  his  costs  of  suit,  in  an  action  on  a  judgment' ;  to  enter  up 
judgment,  and  take  out  execution,  after  verdict  against  one  of  several 
defendants,  where  the  rest  have  agreed  to  be  bound  by  it'  \  or  to  take 
out  execution,  pending  a  writ  of  error^ 

On  behalf  of  the  defendant,  rules  to  shew  cause  are,  in  the  King's 
Bench,  to  consolidate  actions^ ;  in  the  Common  Pleas,  to  declare 
peremptorily^ ,  to  change  the  venue^,  to  plead  several  matters,  except 
in  certain  cases',  or  for  the  copyhold  tenants  of  a  manor  to  inspect  and 


•  AnU,  497,  498  (i). 
k  PmU  Cbap.  XL. 
«^iil*,  127,8. 
«^Altf,  147.  18^ 

•  AnU^  950. 
'  A>tU,  471. 

s  Anie,A97.  499.  (kj.  PM,  Cbap.  XX. 
k  Pof/,  Cbap.  XXI.  Append.  Cbap.  XXL 

§31. 

<  B)$if  Cbap.  XXL  Append.  Cbap.  XXL 

t  54. 

^  Cook*  r.  Siodii,  M.  36  Geo.  1IT.  K.  B. 
4  Taunt  157.  and  lee  2  Caopb.  95.  a. 

>  iW,  Chap.  XXIIL 

M  Pofi,  Cbap.  XXXIL   Append.  Chap. 


a  Jhtt,  Cbap.  XXXIL 

oPbti,  Chap.  XXXVL  Append.  Cbap. 
XXXVL  §  1. 

P  PoU,  Chap.  XXL 

q  Pott,  Chap.  XXXVL 

r  Pott,  Chap.  XXXVIII.  and  aee  stat  4S 
Geo.  IIL  c.  46.  §  4. 

•  Post,  Chap.  XXXIX. 

t  Pott,  Cbap.  XLII. 

« Pottf  Cbap.  XXfIL  Append.  Chap. 
XXI IL  $  6. 

s  Anig,  498. 

7  Pott,  Chap.  XXIIL  Append,  Chap. 
XXII L  §  4. 

s  Pott,  Chap.  XXVL  Append.  Chap. 
XXVI.  §  9. 
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take  copies  of  court  rolls^ ;  and,  in  both  courts,  they  are  to  reterse 
an  outlawry^  ;  to  quash  the  writ^ ;  to  $et  aside  proceediogs,  for  irre* 
gularity  in  the  process**,  or  notice  to  appear*,  or  in  the  delivery,  filing, 
or  notice  of  declaration^,  or  notice  of' trial  or  inquiry';  and  if  the  de- 
fendant be  in  custody,  to  discharge  him  on  filing  coninion  bail,  or  en- 
tering a  common  appearance ;  or  if  he  has  given  bail  to  the  sheriff, 
that  the  bail  bond  may  be  delivered  op  to  be  cancelled' ;  that  the 
money  deposited  with  the  sheriff,  and  paid  into  court,  under  the  sta- 
tute 43  Creo.  III.  c.  46.  §  2.  may  be  repaid  to  the  defendant,  or  his 
bail,  on  putting  in  and  perfecting  bail  to  the  action^ ;  to  set  aside 
proceedings  on  the  bail  bond^,  or  against  the  sherifi^,  for  irregularity, 
or  to  stay  them  upon  terms^  ;  for  time  to  plead,  under  special  cir- 
cumstances' ;  to  stay  proceedings,  where  the  debt  sued  for  appears 
to  be  under  forty  shillings"',  or  the  action  is  brought  or  conducted  on 
bad  or  defective  grounds'^,  contrary  to  good  iaith",  or  without  proper 
authority'" ;  or  that  they  may  be  slayedy  pending  a  writ  of  error", 
until  security  be  g^ven  for  payment  of  costs",  or  the  costs  are  paid  of 
a  former  action  for  the  same  cause" ;  to  set  aside  an  interlocutory 
judgment,  for  irregularity" ;  or,  if  regular,  on  an  affidavit  of  merits* ; 
or  strike  out  superfluous  or  unnecessary  counts*^ ;  to  withdraw  the 
general  issue,  and  plead  it  de  novOf  with  a  notice  of  set  ofl*,  or  upoa 
bringing  money  into  courts ;  to  add  or  withdraw  special  pleas^ ;  to 
amend  the  pleadings' ;  for  judgment  as  in  case  of  a  nonsuit';  to  put 
offa  trial,  for  the  absence  of  a  material  witness^,  or  consent  to  his 


^  AnU,  499.  fij. 

^  Jttte,  15S,  k.c. 

^Attie,  182.  188. 

*AnU,  181,  2.  Post,  Chap.  XIX. 

•Ante,  189. 

'  Poa,  Chap.  XIX. 

I  Ante,  230. 

k  Ante,  323,  &e. 

*  Ante,  338,  <cc. 

k  Id,  Aid.  And  note,  one  motion  may  be 
made  in  the  original  action,  Co  stay  all  the 
proeeedingii  on  the  bail  bond  given  in  that 
action ;  and  one  rale  in  such  case  •efims  to 
be  fofficieot.  Nkkln  v.  /V^f ,  Same  o.  Tbybr, 
•od  8am^  o.  BirUy,  H.  37  Geo.  III.  K.  B.  3 
Boa.  k  PuU  118.  C.  P.  and  see  mU,  329. 


>  AnU,  482. 

m  Jhil,  Chap.  XIX. 

n  Poit,  Cbap.  XXL 

^  Poti,   Cbap.  XXIIL     Append.  Ckap. 

XXIII.  i  y 

P  Post,  Chap.  XXVI.  In  ihese  and  the 
two  followiog  cases,  though  an  appUcatioa 
mayi  under  tpecial  circumatances,  be  made 
to  the  court,  yet  it  ii  more  unial  to  proceed 
by  summons  and  order»  before  a  jodga 

q  Poit,  Chap.  XXVI. 

r  Poti^  Chap.  XXVIII.  Append.  Chap. 

xxvni.  t  7,  8. 

•  Pbti,  Cbap.  XXXII.  Append.  Cha^ 
XJPCTI.  §  15. 

t  Psih  Chap,  XXXIL 
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being  eYamined  on  interrogatories*,  or,  in  the  Common  Pleas,  to  a 
commission  for  that  purpose^ ;  to  set  aside  a  verdict  or  inquisition^ 
and  that  there  may  be  a  new  trial^  or  inquiry,  or  (after  a  point  re- 
served,) that  a  nonsuit  may  be  entered*^ ;  in  arrest  of  judgment*^ ;  for 
the  plaintiff  to  bring  the  pottea  into  court,  and  file  the  plea  roll,  so 
that  the  defendant  may  enter  a  suggestion,  to  entitle  him  to  costs,  ou 
the  court  of  conscience  acts' ;  for  a  suggestion,  after  nonsuit  or  ver- 
dict, to  entitle  him  to  double  or  treble  costs^,  &c. ;  that  he  may  be 
allowed  his  costs  of  suit,  where  the  plaintiff  does  not  recover  the  sum 
for  which  he  was  arrested,  and  had  not  any  reasonable  cause  for  ar^ 
resting  him  to  that  amount'  ;  for  the  discharge  of  an  insolvent  debtors 
under  the  statute  48  Geo.  III.  c.  i2S^  ;  or  to  set  aside  an  execution 
for  irregularity,  and  discharge  the  defendant  out  of  custody,  or  restore 
to  him  the  money  levied^ 

The  defendant  also,  as  well  as  the  plaintiff,  may  move  for  leave  to 
inspect  and  take  copies  of  books,  &c.  or  have  them  produced  at  the 
trial^ ;  for  a  trial  at  baH,  or  in  an  adjoining  county*" ;  to  set  aside  an 
award",  or  judge's  order^ ;  for  a  repleader^*,  or  ventre  /acia$  de 
novo^ ;  for  the  roaster  or  prothonotaries  to  review  their  taxation^ ;  or 
to  enter  up  judgment,  nunc  pro  iun^. 

There  are  some  motions  and  rules  peculiar  to  the  action  of  e^cf- 
ment :  such  as  for  judgment  against  the  casual  ejector*,  or  for  the 
landlord  to  be  admitted  to  defend  instead  of  the  tenant^  which  are . 
drawn  up  on  the  signature  of  a  counsel  or  Serjeant ;  the  common 


■  Ante,  498.  fff).  Pott,  Chap.  XXXIII. 
AppeiKi.  Chap.  XXX 1 11.  §  30,  31. 

»  Poti^  Chap.  XXXIII.  Append.  Chap. 
XXXIII.  i  33. 

«  PmI,  Chap.  XXXVI.  Append.  Chap. 
XXXVI.  §1,2. 

*  Put,  Chap.  XXXVI.  Append.  Chap. 
XXXVI.  i  3, 4. 

«  Pott,  Chap.  XXXVIII.  Append.  Chap. 
XXXVIII.  $  8,  3.  and  see  8  Kast,  28. 

f  Frkkard  v.  Peaeock^  B.  35  GeO.  III. 
K.B. 

f  Stat.  43  Geo.  IIL  c.  46.  {  3. 

k  7  Tamit  37.  467. 

!  P9ti,  Cbap,  XXXIX. 


^  Pbst,  Chap,  XXII. 

>  Pott,  Cbap.  XXXIL  Append.  Chap. 
XXXII.  §  1. 

a  Pott,  Chap.  XXXII. 

n  Post,  Chap.  XXXIV. 

o  Post,  Chap.  XVIII. 

P  P^t,  Chap,  XXXVI. 

<!  Pott,  Chap.  XXXVll. 

r  PM,  Chap.  XXXVIII. 

•  Append.  Chap.  XLIV.  $  32,  &c 

t  Id.  J  49,  &c.  This  inle  need  not  be  en- 
titled in  C.  P.  with  the  christian  and  sar- 
names  of  the  leaiori  of  the  plainii£  3  Moore, 
96. 
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consent  rule,  which  is  drawn  up  as  a  matter  of  course  by  the  ckrk 
of  the  rules  in  the  King^s  Bench,  and  is  a  side-bar  rule  in  the  Com- 
mon  Pleas*;  on  behalf  of  the  lessor  of  the  plaintiff,  that  service  on 
the  tenant's  son  or  daughter,  &c.  may  be  deemed  good  service^,  or 
for  leave  to  take  out  execution  against  the  casual  ejector,  where  the 
landlord  has  been  made  defendant,  and  failed  at  the  trial'';  or, on 
behalf  of  the  defendant,  to  permit  a  coparcener,  joint-tenant,  or 
tenant  in  common,  to  confess  lease  and  entry  only,  without  confessing 
ouster^,  or  to  stay  proceedings,  until  security  be  given  for  payment 
of  costs%  or  the  costs  are  paid  of  a  former  ejectment^,  or  on  payment 
of  rent*,  or  mortgage  money*",  &c.  which  are  rules  to  shew  cause. 

The  motion  and  rule  for  judgment  against  the  casual  ejector  are 
founded  on  an  affidavit  of  the  service  of  the  declaration  ;  which  affida* 
Tit  may  be  made  by  the  person  who  served  the  declaration,  or,  in  the 
Common  Pleas,  by  any  one  who  was  present  and  saw  it  served^ :  and 
in  that  court  there  is  a  rule,  that  the  motion  should  be  made,  in  town 
oauses,  within  one  week  next  after  the  first  day  of  MichaelmoM  or 
XSa$ier  Term,  and  within  four  days  next  after  the  first  day  of  Hilary 
Qt  Trinity  Term*' :  but  this  does  not  extend  to  -ejectments  where  the 
possession  is  vacant*.  The  declaration  in  ejectment  should  regularly 
be  served  on  the  tenant,  or  tenants,  in  possession  of  the  prenisesi 
or  their  wives;  or,  if  they  refuse  to  receive  it,  or  the  tenant 
abscond  or  keep  out  of  the  way  to  avoid  being  served,  a  copy  of  the 
declaration  should  be  delivered  to  one  of  his  family,  or  affixed  and 
Irft  on  the  outer  door,  or  some  other  conspicuous  part  of  the  pre- 
mises, and  an  application  made  to  the  court,  on  an  affidavit  of  the 
facts,  that  this  may  be  deemed  good  service*" :  And  the  declantion 
may  be  affixed  in  like  manner,  by  the  statute  4  Geo.  II.  c.  28.  §  2. 
where  there  is  half  a  yearns  rent  in  arrear,  and  the  landlord  bath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  and  there  is  no  tenant 
in  actual  possession  of  the  premises.    The  notice  at  the  foot  of  the 


^  Append.  Chap.  XLIV.  (  36, 7. 

•  /dL  $  81.  1  Chit  Rep.  48.  (ej, 

•  Id.  I  46. 

•  /dL  §  59,  ke. 
'  Id.  §  62. 

t  M  §  65,  4. 


fc  Id.  $  65. 

I  2  fios.  &  Pol.  lao.  and  tee  Append. 
Chap.  XLIV.  §  S7,  flee 
k  R.  T.  32  Car.  n.  C.  P. 
1  Jd.  (a). 
»  Adams  Eject.  8  Ed.  210,  lee. 
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declaration  in  ejectment,  must  be  directed  to  the  tenant  in  possession 
by  name* ;  and  the  christian  as  well  as  surname  of  the  tenant  should 
be  inserteil  in  the  notice,  and  comprised  in  the  affidavit  of  serviee^. 
But  where  his  second  name  was*  abbreviated,  as  where  it  was  written 
**  John  B.  Janeu*"*  instead  of  "  John  Benjamin  Jones^^*  the  notice 
was  deemed  sufficient^.  This  notice  should  be  read  over  to  the 
tenant,  at  the  time  of  the  delivery  of  the  declaration ;  and  he  should  be 
informed  of  the  intent  and  meaniug  of  the  service. 

When  the  declaration  is  served  on  the  party,  it  must  appear  by 
the  affidavit  of  service,  that  he  is  tenant  in  possession  of  the  pre- 
mises ;  an  affidavit  of  service  on  the  person  in  possession^,  or  who 
appeared  to  be  in  possession*,  or  upon  a  person  whom  the  deponent 
believes  to  be  tenant  in  possession^,  being  insufficient :  And  as  the 
tenant,  if  possible,  should  be  personally  served  with  the  declaration, 
it  has  been  holden,  that  an  affidavit  of  its  being  left  with  a  servant^  the 
tenant  being  out  of  the  way,  is  not  sufficient* ;  unless  it  go  on  to  state 
that  the  tenant  afterwards  acknowledged  the  receipt  of  it^.  So  an 
affidavit  of  service  of  a  copy  of  the  declaration,  before  the  essoin  day 
of  the  term,  on  the  daughter  of  the  tenant  in  possession,  in  the  ab- 
sence of  him  and  his  wife,  was  holden  not  to  be  sufficient,  in  the 
King*s  Bench ;  even  though  the  tenant  afterwards  declared  that  he 
had  received  the  same,  it  not  appearing  that  he  had  received  it  before 
the  essoin  day* :  and,  in  the  Common  Pleas,  where  it  appeared  that 
the  declaration  had  been  delivered  to  the  niece  of  the  tenant,  it  was 
holden  that  the  mere  acknowledgment  of  the  wife,  that  she  had  re* 
ceived  it,  would  not  bind  the  husband^.  Where  the  ejectment  was 
brought  for  a  house,  which  was  rented  by  the  churchwardens  and 
overseers  of  a  parish,  for  the  purpose  of  accommodating  some  of  the 
parish  poor,  a  service  of  the  declaration  upon  the  churchwardens  and^ 


•  1  Moore,  1 13.  aod  Me  Adams  Eject  8  t  P«r  Ld.  Kemfon,  M.  38  Oea  III.  K.  B. 

Ed.  202.   1  Chit  Re|k  215.  faj,  ^  ]  Chit.  Rep.  100,  101.  and  see  id.  118. 

•»1  Chit.  Rep.  573.  ^a;.  213. 

«  Jd.  ibuL  (u).  i  14  East,  441.  and  see  1  Price,  399.  1 


^  Doe  ex  dim.  Robmson  o.  Rot,  T.  35  Geo.  Chit  Rep.  100.    (a),    1 1 8.  (aj.   bat  see 

III.  K.  B.  1  Price,  399.  and  jee  1  Chit  Barnes,  183.  ]  H.  Blac,  644.  C.  P.  contra. 

Rep.  118.  faJ.  121.  168.  ^  1  Bos.  &  Pol.  384.  I  Chit.  Rep.  12J. 

•  1  Chit  Rep.  574,  and  see  itf.  100.  faJ.  118.  (tt),  12h  hot  see 

'  Jd.  815. 505.  1  H.  Blac.  644.  tmb.  toiUra. 
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overseers  was  deemed  sufficient,  although  they  did  not  occupy  the 
house,  otherwise  than  by  placing  the  poor  in  it' :  And  in  an  «gect« 
ment  for  a  chapel,  the  service  may  be  made  on  the  chapel-wardens,  or 
on  the  persons  to  whom  the  keys  are  intrusted'*.  But  where  the 
ejectment  is  for  a  house,  service  upon  the  person  having  the  charge 
of  the  keys,  in  order  to  let  the  house,  will  not  be  good  service^  :  And 
service  upon  a  person  appointed  by  the  court  of  Chancery  to  manage 
an  estate  for  an  infant,  although  the  estate  consisted  of  a  large  wood 
of  which  no  tenant  was  in  possession,  has  also  been  deemed  insuffi- 
cient,  as  being  nothing  more  than  service  on  a  gentlen^an's  bailiff'*. 
Where  there  are  several  tenants  in  possession  of  difl&rent  parts  of  the 
premises,  the  affidavit  must  state  that  a  copy  of  the  declaration  was 
served  on  each' ;  but  where  they  all  occupy  the  same  premises  as 
joint-tenants,  service  on  one  of  them  seems  to  be  good  service  on  all^ 


The  tenant  himself  may  be  serv^  any  where  :  but  service  od  the 
wife  should  regularly  be  on  the  premises,  or  at  the  husband's  bouse* ; 
or  if  she  be  served  elsewhere,  it  must  be  stated  in  the  affidavit,  that 
they  were  living  together  as  man  and  wife*".  It  is  sufficient  however, 
that  the  affidavit  state  the  declaration  to  have  been  served  upon  the 
wife  on  the  premises,  although  it  be  not  expressly  stated  that  the 
husband  is  tenant  in  possession,  provided  that  fact  can  be  collected 
by  necessary  inference^  But  an  affidavit  of  service  of  the  declara- 
tion upon  a  woman  on  the  premises,  who  represented  herself  to  be 
the  wife  of  the  tenant  in  possession,  without  adding  that  the  de- 
ponent believed  her  to  be  so,  is  insufficient^. 

When  there  is  any  thing  in  the  service  of  the  declaration  out  of 

4 

the  common  way,  it  should  be  mentioned  to  the  court,  on  moving  for 
judgment  against  the  casual  ejector ;  and  if  they  are  satisfied  that  the 
tenant  has  had  notice  of  the  declaration,  they  will  make  the  rule  for 


*  Barnes,  181.  S  Append.  Chap.  XLIV.  §  99.  and  tee  6 

^  Rao.  Eject  136.  Darnf.  &  East,  765.  2  Blae.  Rep.  800.  1 

«  12  Mod.  313.  H.  Blac  644.  2  Boa.  k  Pol.  55.  I  Nev  Kepu 

^  1  Boa.  tc  Pnl.  385.  and  tee  Adamt      C.  P.  308.  1  Chit  Rep.  828.  (a,j  506.  ift 

Eject  2  Ed.  209,  10.  noUt. 

«  1  Chit  Rep.  141.  ^  1  Chit  Kep.  499. 

M  Bofl.  &  Pal.  369.  and  lee  1  Chit  Rep.  i/dL500.  mtntit. 

141.  k  Id.  228. 
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jud^ent  absolute  in  the  first  instance ;  bat  otherwise  they  will  grant 
a  rule  upon  the  tenant  to  shew  cause,  why  the  service  should  not, 
under  the  special  oircumstanceSy  be  deemed  sui&cient,  and  direct  that 
service  of  the  rule  on  the  premises  shall  be  good  serviced  In 
order  to  found  this  rule,  it  is  not  sufficient  to  state  in  the  affidavit, 
th-it  the  ileponent  called  at  the  tenants  house,  and  not  finding  him  at 
borne,  affixed  the  declaration  on  the  most  conspicuous  part  of  the 
premises^ ;  but  it  should  be  shewn,  that  the  deponent  made  diligent 
inquiry  after  the  tenant,  but  was  not  able  to  find  him,  and  that  he 
Yeriiy  believes  he  has  absconded  or  keeps  out  of  the  way,  to  avoid 
being  served^,  or  arrested  for  debt^;  and  it  must  also  be  stated,  that 
a  copy  of  the  declaration  has  been  left,  as  well  as  affixed  on  the  pre- 
mises^. If  the  affidavit  of  service  of  a  declaration  in  ejectment  be 
defective,  the  courts  will  give  leave  to  file  a  supplemental  affidavit*" : 
But,  in  the  King's  Bench,  a  rule  for  judgment  cannot  be  drawn  up 
conditionally,  provided  a  supplemental  affidavit  be  produced';  though 
it  seems  to  be  otherwise  in  the  Common  Pieas^.  Where  there  are 
several  tenants,  only  one  rule  is  necessary,  on  a  motion  for  judg- 
ment against  the  casual  ejector;  though  the  name  of  each  tenant 
was  separately  prefixed  to  the  notice  served  on  him^.  And  the  clerk 
of  the  rules  in  the  King's  Bench,  and  secondaries  of  the  Common 
Pleas,  are  required  to  keep  a  book,  for  entering  rules  in  ejectment ; 
containing  a  list  of  the  ejectments  moved,  the  number  of  the  entry, 
the  county,  and  the  names  of  the  parties :  and  unless  the  rule  for 
judgment  be  drawn  up  and  taken  away  from  the  office  of  the  clerk  of 
the  rules  or  secondaries,  within  two  days  after  the  end  of  the  term  in 
which  the  ejectment  shall  be  moved,  no  rule  shall  be  drawn 
up  or  entered  in  the  book,  nor  shall  any  proceedings  be  had 
in  such  cijectment^.  In  the  Exchequer  it  is  a  rule'',  that  '^  in  all 
country  ejectments,  which  are  moved  in  a  term  not  issuable,  the 
defendants  shall  have  four  days  next  after  the  end  of  the  issuable 


•  1  Str.  575.    2  Bur.  1116.  1181.  1  Blac.  '  1  Chit.  Rep.  499. 
Rep.  290.  317.  1  Nejir  Rep.  C.  P.  293.  Ap-  1 1  New  Rep.  C.  P.  308. 
pend.  Cbap.  XLIII.  §  36, 7.  ^n  Durnf  ac  East,  477. 

^  1  Chit  Rep.  505.  (a.)  >R.  M.  31  Gtu,  111.  K.  B.   4  Durnf.  & 

«  Id,  506.  and  see  id.  100.  (a.)  Adams  East,  1.  R.  £.  48  Geo.  111.  C.  P.    1  Taunt. 

^ect2Ed.2lO.  317. 

<  1  Chit.  R«p.  506.  I'  R.  H.  39  Geo.  III.  in  Seae.  Man.  Ex. 

•  Dot  tx  £m.  RohimoM  ▼.  Roe,  T.  35  Geo*  Append.  224.  and  see  a  former  rule  of  T. 
IIL  K,  B.  1  New  Rep.  C.  P.  308.  %6  &  27  Geo,  XI.  i  7.  id;  212.  conira. 
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term  immediately  succeeding  the  respective   terms  in  whidi  sucb 
ejectments  are  moved,  to  appear  thereto/* 

There  are  other  motions,  not  necessarily  connected  with  any  action : 
as  to  strike  an  attorney  off  the  roll  for  misconduct*,  or  at  his  own 
instance,  where  there  is  no  complaint  against  him* ;  to  re-admit  aa 
attorney,  who  has  neglected  to  take  out  his  certificate  for  more  than  a 
year,  on  payment  of  the  arrears  of  stamp  duty^,  &c. ;  to  make  a  sub- 
mission to  arbitration,  by  bond  or  agreement,  a  rule  of  court^ ;  or  to 
set  aside  an  annuity j  and  deliver  up  the  securities  to  be  cancelled,  &c. 
The  rule  for  striking  an  attorney  off  the  roll  at  his  own  instance,  or 
for  making  a  submission  to  arbitration  a  rule  of  court,  is  drawn  up  on 
the  signature  of  counsel,  in  the  King's  Bench  ;  and  in  the  Commoa 
Pleas,  is  moved  for  in  court,  and  absolute  in  the  first  instance' :  In 
the  other  cases,  it  is  a  rule  to  shew  cause. 

By  the  annuity  act%  ^^  a  memorial  of  every  deed,  bond,  instmrnent, 
^*  or  other  assurance,  whereby  any  annuity  or  rent  charge  shall  be 
'^  granted  for  one  or  more  life  or  lives,  or  for  any  term  of  years  or 
'*  greater  estate  determinable  on  one  or  more  life  or  lives,  shall, 
^'  within  twenty  days  of  the  execution  of  such  deed,  &c.  be  enrolled 
**  in  the  high  court  of  Chancery ;  and  shall  contain  the  day  of  the 
^^  month,  and  the  year  when  the  deed,  &c.  bears  date,  and  the  names 
'^  of  all  the  parties,  and  for  whom  any  of  them  are  trustees,  and  of  til 
"  the  witnesses ;  and  shall  set  forth  the  annual  sum  or  sums  to  be 
*'  paid,  and  the  name  of  the  {lerson  or  persons  for  whose  life  or  lives 
**  the  annuity  is  granted,  and  the  consideration  or  considerations  for 
'^  granting  the  same ;  otherwise  every  such  deed,  &c.  shall  be  null 
'*  and  void  to  all  intents  and  purposes." 


And,  by  a  subsequent  clause',  <<  in  every  deed,  lOslraroeBt,  or 
«  other  assurance,  whereby  any  annuity  or  rent  charge  shall  be 
granted,  or  attempted  to  be  granted,  the  consideration  really  and 
bond  fide,  (which  shall  be  in  money  only,)  and  also  the  name  or 
**  names  of  the  person  or  persons  by  whom,  and  on  whose  behalf,  the 


*  Ante,  83.  repealed,  except  as  to  annuities  or  reat 
^  Anie,  78»  3.  charges  granted  before  the  pasnog  of  that 
«  Ami,  Chap.  XXXIV.  act,  and  other  prarinoBi  Bobftitnttd  in  Iwa 
d  Append.  Chap.  XXXIV.  }  29.  thereof. 

•  17  Geo.  lU.  c.  86.  §  1.  hot  see  stat  53  f  }  3. 
Geo.  III.  e.  141.  by  which  the  former  actii 
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*'  said  consideratioDy  or  any  part  thereof,  shall  be  adTanoed,  shall  be 
<'  fully  and  truly  set  forth  and  described  in  words  at  full  length ;  and 
'^  in  case  the  same  shall  not  be  fully  and  truly  set  forth  and 
^'  described,  every  such  deed,  &c.  shall  be  null  and  void  to  all  intents 
*^  and  purposes." 

And,  by  theyburf  A  section  of  the  act,  '<  if  any  part  of  the  consi- 
'*  deration  shall  be  returned  to  the  person  advancing  the  same  ;  or  in 
*'  case  the  consideration,  or  any  part  of  it,  is  paid  in  notes,  if  any  of 
<<  the  notes,  with  the  privity  and  consent  of  the  person  advancing  the 
**  same,  shall  not  be  paid  when  due,  or  shall  be  cancelled  and  de- 
'*  stroyed  without  being  first  paid ;    or  if  the  consideration,  or  any 
«  part  of  it,  is  paid  in  goods ;   or  if  any  part  of  the  consideration  is 
retained,  on  pretence  of  answering  the  future  payments  of  the 
annuity,  or  any  other  pretence ;  in  all  and  every  of  the  aforesaid 
''  cases,  it  shall  and  may  be  lawful  for  the  person  by  whom  the 
*'  annuity  or  rent  charge  is  made  payable,  to  apply  to  the  court  in 
*^  which  any  action  is  brought  for  payment  of  the  annuity,  or  judg^ 
<<  ment  entered,  l)y  motion,  to  stay  proceedings  on  the  judgment,  or 
*'  action ;  and  if  it  shall  appear  to  the  court,  that  such  practices  as 
^  aforesaid,  or  any  of  them,  have  been  used,  it  shall  and  may  be  law- 
'^  ful  for  the  court  to  order  the  deed,  bond,  instrument  or  other 
**  assurance  to  be  cancelled,  and  the  judgment,  if  any   has  been 
*^  entered,  to  be  vacated." 

By  this  latter  clause  the  courts  have,  in  certain  cases,  an  express 
jurisdiction  given  them,  by  motion^  to  stay  proceedings  in  an  action 
brought  for  payment  of  the  annuity,  or  on  a  judgment  entered ;    and 
to  order  the  deed,  &c.  to  be  cancelled,  and  the  judgment  to  be  va- 
cated.   And  in  other  cases,  not  specially  provided  for  by  the  above 
clause,  where  a  warrant  of  attorney  has  been  given  to  confess  a  judg- 
ment, or  judgment  has  been  entered  up  in  the  King's  Bench,  for 
securing  the  payment  of  an  annuity,  the  court,  in  virtue  of  their 
general  jurisdiction,  will  enter  into  the  validity  of  the  warrant  of 
attorney,  or  judgment,  upon  motion  ;   and  if  the  provisions  of  the 
act    have    not    been    complied    with,   will  vacate  the  warrant  of 
attorney,  or  set  aside  the  judgment\      But  where  an  action  was 
brought  by  executors,  on    a  bond  given  by  the  defendant  to  their 
testator,  for  securing  an  annuity,  and  upon  a  plea  of  non  est  faC' 


•  4  Ihiral  k,  East,  694.  1  H.  Blac.  659.      6  Darnf.  &  East,  797.    1  Boi.  fc  Pal.  451. 
A  Bro.  Cb.  Cas.  310.  8  Vet.  jwi.  138,  S.C.      3  Taunt,  540.   But  where  a  warrant  of  at- 
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ium^  they  obtained  a  verdict  and  judgment,  and  levied  execntlod 
thereon,  the  court  held  this  not  to  be  a  case  where  they  could 
give  relief,  upon  a  summary  application  under  the  annuity  act,  for 
a  defect  in  the  memorial^ ;  for  the  act  only  meant  to  refer  to  such 
judgments  on  warrants  of  attorney,  as  were  intended  to  be  a  part 
of  the  security  for  the  annuity,  and  not  to  extend  to  cases  where 
a  jodgment  is  obtained  in  the  ordinary  course  of  law,  on  any  in« 
strument  given  for  securing  the  same^  :  And  the  court  of  Common 
Picas  set  aside  a  judgment  and  warrant  of  attorney,  given  to  secure 
an  annuity,  for  a  defect  in  the  memorial,  without  costs,  because  it  was 
tlie  case  of  an  executor*^. 

Upon  ihe/ourth  section  of  the  act,  the  application  to  the  court 
should  be  made  by  the  person  by  whom  the  annuity  is  payable  ;  but 
the  court  in  one  instance  set  aside  a  judgment  entered  on  the  annuity 
bond,  and  execution  sued  out  thereon,  for  a  defect  in  the  memorial, 
upon  the  application  of  a  judgment  creditor  of  the  grantor,  with  a 
view  of  letting  in  a  subsequent  judgment  of  his  own'.  In  a  later 
case  however,  where  the  grantor  of  an  annuity  had  assigned  a  lease 
for  securing  the  payment  of  it,  and  afterwards  sold  bis  interest  in  the 
lease  to  a  fair  purchaser,  it  was  holden  that  the  latter  was  not  entitled 
under  the  annuity  act,  to  apply  to  the  court  to  have  the  security  de- 
livered up  to  be  cancelled,  because  the  memorial  required  by  the  act 
was  not  duly  registered" :  And  where  the  attorney  for  the  grantor  of 
an  annuity,  at  the  time  of  the  payment  of  the  purchase  money,  takes 
and  retains  an  unreasonable  part  thereof  for  the  expences  of  the  deed, 
this  is  not  a  ground  on  which  the  court  will  set  aside  the  annuity^ 

The  courts  are  expressly  authorized,  by  the  fourth  section  of  the 
act,  to  order  the  deedf  &c.  to  be  cancelled,  as  well  as  to  set  aside  the 
judgment,  or  stay  the  proceedings.  But  where  the  application  ia 
made  to  the  general  jurisdiction  of  the  court,  it  seems  that  they 
%vill    only    vacate    the    warrant    of    attorney,    or    set    aside    tb« 


torney  was  gircD  to  enter  up  judgment  in  *  7  Durnf.  le  East,  495. 

the  Common  Pleas,  upon  which  judgment  ^  Per  Ld.  KenyoHf  7  Dunif*  bt  East,  496w 

was  entered  up  by  mistake  in  the  King*s  ^  1  Bos.  k,  Pul.  S35. 

Bench,  it  seems  that  Uie  latter  court,  though  ^  5  Durnf.  &  East,  9. 

they  will  set  aside  the  judgment,  will  not  *  6  Doml  &  East,  403.  bat  see  3  &Bet, 

order  the  warrant  of  attorney  to  be  raq^ted.  563. 
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judgment  or  execution  ;  and  not  make  any  order  respecting  the  deeds, 
&c.  which  are  declared  by  the  act  to  be  null  and  void  to  all  intents 
and  purposes*.  It  has  been  doubted,  whether  all  the  deeds,  &c.  can 
be  set  aside,  when  one  only  is  objectionable^ :  But  it  seems,  from  a 
recent  decision  of  the  court  of  Common  Pleas,  that  in  such  case  the 
court  will  only  set  aside  the  deed  which  is  defective,  or  not  properly 
memorialized^. 

The  laches  of  the  party  applying  does  not  of  itself  furnish  an 
answer  to  the  application' :  But  where  it  appeared  that  he  had  ac« 
quiesced  in  the  payment  of  the  annuity,  and  had  lain  by  till  the  per- 
sons acquainted  with  the  original  transaction  were  dead,  the  court 
refused  to  interfere,  and  relieve  him  in  a  summary  way*.  So  where 
an  ejectment  was  brought  to  recover  possession  of  lands  extended 
under  an  elegit^  upon  a  judgment  confessed,  which  had  been  entered 
up  on  a  warrant  of  attorney  given  for  securing  an  annuity,  it  was 
holden  to  be  too  late  for  the  grantor  to  object  to  the  consideration  of 
the  annuity,  upon  a  summary  application  for  staying  the  proceedings 
after  verdict  in  such  ejectment ;  because  he  had  an  opportunity  of 
making  his  defence  to  the  action^:  And  it  seems  that  an  annuity 
paid  without  objection  for  more  than  $ix  years,  shall  be  protected,  by 
analogy  to  the  statute  of  limitations,  against  any  objection  d^ors  the 
memorial,  for  a  supposed  defect  of  consideration,  without  strong  rea- 
sons to  the  contrary^.  But  where  the  objection  to  the  annuity  was, 
that  some  of  the  deeds  were  not  witnessed  by  all  the  persons  men- 
tioned in  the  memorial,  the  court  on  application  set  aside  the  warrant 
of  attorney,  though  at  the  distance  of  near  twenty  years,  and  after 
the  principal  parties  and  witnesses  to  the  transaction  were  dead  ;  the 
merits  of  such  objection  not  depending  on  any  testimony  lost  by  the 
dday** :  And  a  9cire  facias  to  revive  a  judgment  entered  up  by 
warrant  of  attorney,  given  to  secure  the  payment  of  an  annuity,  and  a 


•  8  Vet.  jm,  188.    6  Diirnf.  &  East,  404.  '  Grant  v.  Foley ,  T.  23  Geo.  IK.  K.  B.  and 
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Marsh.  AB3.  bat  tee  1  Bos.  U  Pal.  66. 482.  •  5  Dornf.  &  East,  139.  and  see  8  Daraf. 
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fieri  fouMs  issued  thereon,  have  been  holden)  in  the  Exchequer,  not 
to  be  such  proceedings  as  to  call  upon  the  grantor  of  the  mnnuity  to 
avail  himself  of  an  objection  to  the  roeniorial\ 

If  a  question  respecting  the  validity  of  an  annuity  has  been  decided 
by  a  court  of  competent  jurisdiction,  the  court  of  King^s  Bench  will 
not  sufier  it  to  be  agitated  again,  if  the  point  has  been  direcUy  deter- 
mined ;  but  that  is  not  the  case,  where  the  question  has  only  inci- 
dentally occurred,  and  has  not  been  positively  decided^  In  a  late 
case  however,  where,  upon  a  previous  application  to  set  aside  an 
annuity,  for  non-compliance  with  the  requisites  of  the  act,  the  rule 
vras  discharged  upon  discussion  of  the  merits,  the  court  of  King's 
Bench  would  not  entertain  a  similar  application  between  the  same 
parties,  on  tlie  same  state  of  facts,  though  grounded  upon  a  new  ob- 
jection to  the  annuity,  which  was  not  before  urged  or  conwdered'. 
And  where  a  rule  to  shew  cause  is  obtained  in  this  court,  for  the 
purpose  of  setting  aside  an  annuity  or  annuities,  the  several  objectioDS 
thereto  intended  to  be  insisted  upon  by  the  counsel,  at  the  time  of 
making  the  rule  absolute,  must  be  stated  in  the  rule  nm* ;  which 
practice  has  also  been  adopted  in  the  court  of  ConSmon  Pleas. 

Rules,  it  has  been  said,  are  not  records ;  but  only  remenJtranee*, 
not  entered  on  the  rolls  of  the  court'.  And  if  a  rule  of  court  be  pro- 
duced  under  the  hand  of  the  proper  officer,  there  is  no  need  to  proTC 
it  to  be  a  true  copy,  because  it  is  as  an  original.  But  the  allegations 
in  a  rule  of  court,  do  not  prove  the  facts  alledged*.  Every  nJe  or 
order,  made  or  given  in  or  by  any  of  the  courts  of  law  at  fFeifuwn- 
ster,  which  shall  be  issued  or  delivered  out  by  the  clerk  of  the  rofcs 
or  other  officer,  to  the  party  obtaining  it,  the  entry  of  every  such  rule 
or  order  in  the  book  kept  by  the  clerk  of  the  rules  or  other  officer  for 
that  purpose,  whether  written  qn  one  or  more  sheete-  or  leaves,  and 
the  copy  of  every  such  rule  or  order,  is  subject  to  the  stamp  duty  of 
half  a  crown,  by  the  general  stamp  acts^ 

_        .    ,o-  «  1  Wils.  40.  a  Barn.  It  Ald.61. 

fc  E.rt,  328.  2  Rut,  85.  565.  ■  «  Taunt  19. 
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A  motion  is  flometiaies  preceded  by  a  noticed ;  and  is  in  general 
accompanied  with  an  ajfidamtj  or  afidavii$^  of  tbe  facts  necessary  to 
support  it.  In  tbe  King^s  Bencb;  notice  of  motion  is  necessary  in 
the  case  of  an  information,  or  to  qnasb  a  conTiction^  And  in  other 
cases,  though  seldom  necessary,  it  n  frequently  given,  in  order  that 
the  rule  niri  may  operate  as  a  stay  of  proceedings ;  or  to  save  time 
and  expence,  by  affi>rding  tbe  adverse  party  an  opportunity  of  shew- 
ing  cause  in  the  first  instance,  or  by  inducing  the  court  to  disallow 
the  costs  of  proceedings  had  after  notice,  and  before  the  motion. 
The  statute  14  Geo.  II.  c.  17.  requires  notice  of  motion  for  judg* 
ment  as  in  case  of  a  nonsuit ;  but  in  the  King's  Bench,  the  rule  to 
shew  cause  is  considered  a  sufficient  notice  of  itself^ ;  though  it  is 
otbernvise  in  the  Common  Pleas^ :  And,  in  the  latter  court,  a  rule 
niei  is  no  stay  of  proceedings,  unless  notice  of  motion  be  given,  and 
an  affidavit  thereof  filed,  except  in  the  case  of  rules  for  new  trials,  or 
in  arrest  of  judgment. 

Affidavits  are  in  general  sworn  in  coicrf,  or  before  ^  judge  or  haron 
of  the  court,  where  the  action  is  brought ;  or  before  a  comrnieeioner 
authorized  to  take  affidavits;  by  virtue  of  the  statute  29  Car.  II.  c.  5.*; 
or,  if  made  for  the  purpose  of  holding  tbe  defendant  to  special  baU^ 
they  may  be  sworn  before  the  officer  who  issues  tbe  process,  or  his 
deputy';  or  to  prove  the  service  of  common  process,  before  the 
clerk  of  the  common  bails,  or  filacer,  by  the  statute  12  Geo.  I.  c.  29. 
And  they  may  be  considered  with  reference  to  their  title,  contents, 
jurats  stamp,  and  filing,  &c. :  The  title  also  may  be  considered,  as  it 
respects  the  court,  or  the  names  of  the  parties.  All  affidavits  should 
regularly  be  entitled  in  the  court  where  they  are  made,  or  intended 
to  be  used;  and  in  the  King^s  Bench,  we  have  seen>,  if  they  be  not 
so  entitled,  but  only  subscribed  with  tbe  words,  *<  By  the  Court^**  at 
the  bottom  of  tlie  jurats  they  are  not  sufficient  to  entitle  the  party  to 
read  them ;  nor  can  they  be  read,  if  sworn  before  a  commissionerp 
without  stating  him  to  be  a  commissioner  of  this  courty  unless  they 
are  so  entitled**.    The  jurat  must  also  contain  the  day  on  which^,  and 


»  Append.  Chap.  XVm.  {  1,  Ac.  f  Ante,  186.  «02.  Append.  Chap.  IX.  §  1. 
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place  where,  the  affidavit  is  sworn* :  And,  in  the  Common  Pleas,  m  mle 
min  was  discharged,  because  the  affidavit  on  which  it  was  obtained, 
was  not  entitled  in  any  courty  although  it  appeared  from  the  jural, 
that  it  was  sworn  before  one  of  ibe  judges  of  this  oourt^.  But  affida- 
vits sworn  before  a  judge  of  the  court  of  King's  Bench,  though  not 
entitled  therein,  may  it  seems  be  read^  When  a  cause  is  depending 
in  either  court,  the  affidavits  should  regularly  be  entitled  with  the 
christian  and  surnames  of  all  the  parties'*,  and  the  character  in  which 
they  sue,  or  are  sued^ ;  which  must  also  be  inserted  in  the  title  of  affi« 
davits,  produced  to  shew  cause  against  any  rule' :  But  where  com- 
mon process  is  sued  out  against  A.  and  several  other  defendants,  ia 
the  Common  Pleas,  if  the  latter  be  not  brought  into  court,  the  affida- 
vit to  set  aside  the  proceedings  may  be  entitled  in  a  cause  between 
the  plaintiff  and  A,  onlyS :  And  in  an  action,  not  bailable,  against 
two,  one  defendant  may,  before  declaration,  well  entitle  hi?  affidavits 
in  a  cause  of  A.  against  A.,  who  is  sued  with  C^.  When  no  cause 
is  depending,  as  in  the  case  of  affidavits  to  hold  to  bail,  it  is  a  rule 
•f  the  King's  Bench,  that  such  affidavits  be  not  entitled  in  any  cause, 
nor  read  if  filed^ :  And  in  the  Common  Pleas,  we  have  seen^,  if  an 
affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad  ;  and  the  de- 
fendant may  be  discharged,  on  entering  a  common  appearance.  The 
affidavits  on  a  motion'  for  leave  to  file  a  criminal  information,  in  the 
King's  Bench,  ought  not  to  he  entitled ;  and  if  they  are,  cannot  be 
read :  The  affidavits  produced  on  shewing  cause  may^,  or  may  not*  be 
entitled  :  But  all  affidavits  made  after  the  rule  is  absolute,  must  be 
entitled".  So  wherei  a  submission  to  an  award  is  made  a  rule  of 
eourt  under  the  statute,  there  being  no  action,  the  affidavits  on  which 
to  apply  for  an  attachment,  for  disobeying  the  award,  need  not  be  en- 
titled in  any  cause;  but  the  affidavits  in  answer  must^    In  entering 
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«p  jad^cnt  on  an  old  warrant  of  attorney,  the  affidavit  may  be  pro- 
perly entitled  in  a  cause* :  And  in  moving  to  stay  proceedings  on  a 
bail  bond,  the  affidavit  on  which  the  motion  is  made,  is  to  be  entittled 
in  the  original  action,  and  not  in  the  actions  against  the  bail^  Mo- 
4ioo8  and  affidavits  fot*  attachments  in  civil  suits  are,  we  have  seen% 
in  the  King's  Bench,  proceedings  on  the  plea  side  of  the  court,  until 
the  attachments  are  granted,  and  are  to  be  entitled  with  the  names  of 
the  partie^ ;  but  as  soon  as  the  attachments  are  granted,  the  proceed- 
iflgs  are  on  the  cronm  side,  and  from  that  time  the  king  is  to  be 
named  as  the  prosecutor :  And  motions  and  affidavits  for  attachments 
are  entitled  in  like  manner,  in  the  Common  Pleas*  and  Exchequer. 

In  point  of  form^  affidavits  begin  with  stating  the  names,  and 
places  of  abode,  of  the  persons  by  whom  they  are  made  :•  And  in  the 
King's  Bench  it  is  a  rule'^,  that  the  addition  of  every  person  making 
the  affidavit,  should  be  inserted  therein  ;  but  there  is  no  such  rule  in 
•the  Common  Pleas :  and  in  the  latter  court,  it  is  not  necessary  that 
an  affidavit  made  by  the  defendant  in  the  cause,  stating  his  name  and 
place. <rf  abode,  and  stiling  him  de/endantf  should  also  contain  the 
addition  of  his  degree*.  Tlie  affidavits  should  contain  a  full  state- 
ment of  the  circumstances  necessary  to  support  the  application^ ;  and 
the  rather,  as  it  is  a  rule  not  to  receive  supplementary  affidavits,  on 
shewing  cause,  without  leave  of  the  court* :  But  there  is  said  to  be  a 
diversity  between  affidavits  which  contain  new  matter,  and  such  as 
tend  only  to  conBrm  what  was  alleged  and  sworn  when  the  rule  was 
made  ;  in  the  latter  case,  it  seems  they  may  be  read,  but  not  in  the 
former^.  Clerical  errors,  and  mistakes  in  spelling,  are;  not  considered 
a  sufficient  ground  font  rejecting  an  affidavit,  where  the  meaning  is 
clear^  And  when  notice  of  motion  has  been  given,  it  should  bb 
sworn  that  it  was  duly  served. 

• 

An  affidavit  sworn  before  a  commissioner,  being  the  attorney  in  the 


•  1  Ban.  k,  Aid.  567.  Id.  568.  (a J.  t  6  Taunt.  73. 

^  Amfe,  326.  ^  For  tbe  forms  of  affidavits  m  particolar 

«  Ante,  493.  cases,  see  1  Chit.  Rep.  102.  (a J,  316.  391. 

«  3  Damf.  &  East,  253.  7  Dumf.  5c  East,  *  fbf/,  51 7.  522. 

A39.  528.  12  East,  165.  ^^  Salk.  461. 

•  2  Bos.  &  Pul.  51 7.  (a J.  ^  1  Chit.  Rep.  562. 
'  R.  M.  15  Car,  II.  K.  B.  AnU,  201. 
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cause,  caDnot  be  read%  except  for  the  purpose  of  holding  the  defea- 
dant  to  special  bail**,  or  enteriog  an  appearance   in  the  CommoD 
Pleas'^ :  But  this  rule  does  not  extend  to  the  attorney's  clerk ;  aad 
therefore  an  affidavit  may  be  taken  before  the  clerk  of  the  attorney  in 
the  cause,  if  such  derk  be  empowered  to  take  affidavits*'.    So^  in  the 
Common  Pleas,  if  the  agent  in  town  bife  the  attorney  on  record,  it  is 
no  objection  to  an  affidavit  of  the  party,  that  it  is  sworn  before  his 
own  attorney  in  the  country*.    In  the  King's  Bench  and  Exchequer, 
it  is  a  rule,  that  *^  where  an  affidavit  is  made  before  a  commiasiooer, 
by  a  person  who  from  his  signature  appears  to  be  UUterate^  the  com- 
missioner taking  the  affidavit  shall  certify,  or  state  in  the  jurai,  thit 
it  was  read  in  his  presence,  to  the  party  making  the  same,  who 
seemed  perfectly  to  understand  it,  and  wrote  his  signature  in  the  pre- 
sence of  the  commissioner^"    It  b  also  a  rule  in  the  King's  Bench, 
that  "  upon  every  affidavit  sworn  in  this  court,  or  before  any  judge 
or  commissioner  thereof,  and  made  by  two  or  more  deponents,  the 
names  of  the  several  person^  making  such  affidavit  shall  be  written  ia 
the  jurats :  and  that  no  affidavit  be  read  or  made  use  of,  in  any 
matter  depending  in  this  court,  in  the  jurat  of  which  there  shall  he 
any  interlineation  or  erasure^."    The  same  practice  obtains  in  the 
court  of  Common  Pleas.    In  the  Exchequer,  it  must  appear  by  the 
jurtU  of  every  affidavit,  that  it  has  been  sworn  by  all  the  depoaents^; 
but  it  is  not  necessary,  as  in  the  other  courts,  that  they  should  be  se- 
verally named  in  the  jurats  as  having  been  swom^ 

By  the  general  stamp  acts^  every  affidavit  to  be  filed,  read  or  used 
in  any  of  the  courts  of  law  or  equity  at  WestfrnMier^  or  of  the  Great 
Sessions  in  Waleg^  or  of  the  counties  palatine  of  Chstter^  lAMmeader 
and  JDurham,  or  before  any  judge  or  master,  or  other  officer  of  any  of  the 
said  courts,  &c.  and  the  copy  of  every  such  affidavit,  is  sulgect  tb  the 
stamp  duty  of  half  a  crown.     In  the  construction  of  these  acts  it  is 

*  3  Darnf.  at  East«  403.  and  lee  Wightw.  Ex.  Append.  224.  Append.  Chap.  11.  {  6. 
€2.  Price,  1 16.  f  Appemi.  Chap.  11.  (  7. 

l>  R.  E.  15  Geo.  11.  reg.  2.  K.  B.  R.  E.  13  h  R.  M.  37  Geo.  111.  K.  B.  7  DonC  k 

Geo.  II.  C.  P.  Ante,  202.  East,  82. 

«  R  E.  13  Geo.  II.  C.  P.  >  1  Price,  338. 

'  8  Durnf.  &  East,  638.  ^  2  Price,  I. 

«  5  Taunt.  89.  >  49  Geo.  III.  c  149.  SrJM  Part  a  i 

'  R.  £.  31  Gea  III.  K.  B.   4  Darnf.  &  III.  55  Geo.  III.  c  184.  ScM.  Tuilh  { 

Btaii,  S84.  R.  a  40  Geo.  III.  in  &ae.  Man.  HI. 
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bcflden,  that  an  affidavit  made  in  (he  same  cause,  and  relating  to  the 
same  subject  matter,  only  requires  one  stamp,  though  it  be  made  by 
several  persons :  And  it  has  been  determined,  in  the  King^s  Bench, 
that  an  affidavit  with  a  single  stamp,  is  sufficient  to  found  several  rules, 
on  a  9110  warranto  prosecution*.  But  in  general,  an  affidavit  that 
relates  to  several  causes,  must  have  as  many  stamps  as  there  are 
cases  to  which  it  applies**:  And,  in  the  Common  Pleas,  where  the 
affidavits  inyaur  causes  were  each  of  them  entitled  in  all  the  four,  but 
there  was  only  one  stamp  on  each  affidavit,  and  an  objection  was 
taken  on  this  account,  the  court  held  the  objection  fatal ;  but  allowed 
the  counsel  to  amend,  by  striking  out  three  of  the  names,  and  re- 
swearing the  affidavits  in  the  fourth  cause,  which  made  them  good 
affidavits  in  that  cause^.  In  like  manner,  two  separate  affidavits 
require  separate  stamps,  though  they  are  contained  on  the  same 
paper^. 

The  affidavit  should  be  made  before  the  rule  is  moved  for*,  and 
produced  in  court  at  the  time  of  making  the  motion':  The  party 
therefore  moving  for  a  rule  cannot,  without  withdrawing  his  motion 
and  moving  it  again,  make  use  of  affidavits  filed  after  he  obtained 
bis  rule  nisi^.  When  an  affidavit  made  in  tonm  has  been  used,  but 
not  before,  it  should  be  filed  with  the  clerk  of  the  rules  in  the  King*8 
Bench,  in  order  that  it  may  be  given  in  evidence,  if  necessary,  on  an 
indictment  for  perjury*^.  But  country  affidavits  must  be  filed  sooner : 
it  being  provided  by  the  statute  29  Car.  II.  c.  5.  that  **  all  affidavits 
sworn  before  the  commissioners  appointed  by  virtue  of  that  act,  shall 
be  filed  in  the  proper  office  of  the  court  where  the  action  or  matter  is 
depending,  and  then  read  :**  And  it  is  a  rule  of  the  court  of  King's 
Bench',  that  ^*  ail  such  affidavits  be  brought  to  the  clerk  of  the  rules 
of  this  court,  to  be  filed,  in  such  convenient  time  that  copies  of  them 
may  be  duly  made,  and  delivered  to  the  party  filing  the  same.''  In 
the  Common  Pleas,  it  is  a  rule,  that  **  the  secondaries  shall  not  file 
any  affidavits,  taken  before  any  person  that  is  not  commissioned  to 
take  the  same ;  and  that  no  affidavit  be  read  in  court,  before  the  same 


•Rgxv.  Mulkr,  T.  53  Geo.  III.  K.  B.  1  "3  Price,  259. 

Chit.  Rep.  45S.  M  noUt.  '  B.  H.  36  Geo.  III.  K.  B. 

b  Id  451.  f  1  Chit  Rep.  136.  fa), 

«  3  Taant  469.  ^  7  Durnf.  &  East,  315. 

«  1  Chit  Rep.  45S«  m  notit.  *  R.  M.  9  Geo.  II.  K.  B. 
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is  filed*.'*  Affidavits  of  the  execution  of  articles  of  clerkship,  and 
service  under  them,  are  filed  with  the  chief  clerk  or  his  deputy,  is 
the  King's  Bench,  or  clerk  of  the  warrants^  in  the  Common  Pleas^ ; 
affidavits  to  hold  to  bail,  with  the  officer  who  issues  the  process,  or 
his  deputy^ ;  affidavits  of  the  service  of  process,  with  the  clerk  of  the 
common  bails,  or  filacer^ ;  affidavits  of  the  truth  of  pleas  in  abate- 
roent,  with  the  clerk  of  the  papers^  or  prothonotarie$  ;  and  affidavits 
of  increased  costs,  with  the  moiter^  or  proihonotaryl^j  who  taxes 
them.  And  when  an  affidavit  has  been  read  and  filed,  it  beoomes  a 
record  of  the  court,  and  cannot  be  taken  off  the  file'. 

In  the  King^s  Bench,  an  attachment  for  non-payment  of  costs,  and 
against  the  sheriff  for  not  returning  the  writ  or  bringing  in  the  body, 
may  be  moved  for  the  last  day  of  term'.  And  where  the  rule  to  re- 
turn the  writ  expires  on  the  last  day  of  term,  the  sheriff  is  attachabk 
in  the  King's  Bench,  at  the  rising  of  the  court  on  that  day,  if  no 
return  be  made  before ;  and  the  rule  for  the  attachment  is  regular, 
though  he  make  his  return  on  a  subsequent  day  in  vacation,  before  he 
is  actually  served  with  the  rule ;  and  though,  immediately  after  such 
service,  he  tender  the  sum  levied,  deductmg  his  poundage^.  But  the 
master's  report  cannot  be  moved  for  on  that  day,  without  previous 
leave  of  the  court,  except  in  extraordinary  cases,  and  upon  personal 
service  of  the  notice* :  And  a  motion  for  a  rule  to  answer  the  matters 
of  an  afiidavit  cannot  be  made  on  the  last  day  of  term^,  or  any  motioa 
which  would  operate  as  a  stay  of  proceedings*,  unless  it  appear  to  the 
court  that,  under  the  circumstances,  it  could  not  have  been  made 
earlier".  So  the  courts  will  not,  on  the  last  day  of  term,  hear  a  motion 
for  a  rule  urn  for  an  attachment",  or  to  set  aside  an  award® ;  nor  can 
counsel  be  heard  on  that  day,  to  shew  cause  against  the  latter  rule, 
but  the  same  must  be  enlarged,  and  made  a  peremptory  for  the  next 
ensuing  term*". 

•  R.  T.  2  W.  &  M.  reg.  II.  C.  P.  III.  K.  B. 

•  Ante,  57.  k  4  Bur.  2502. 

•  Antu,  186.  202.  513«  >  2  Price,  143.  but  tee  idL  143,  4. 

'  Anie,  267.  m  Leader  ? .  Hanii,  M.  37  Geo.  III.  K.  B. 

•  R.  H.  1 1  Geo.  II.  C.  P.  Cm.  Pr.  C.  P.  130, 

'  2  Wil!i.  371.  n  3  Smith  R.  118.  Amte^  493. 

s  1  Bur.  631.  5  Bur.  2686.  Ante,  492,  3.  <>  NeUUton  ▼.  Crotbf,  H.  38  Geo.  HI.  K. 

^  1 1  East,  591.  and  lee  1  Chit.  Rep.  249.  B. 

AnU,  494.  P  R.  H.  36  Geo.  IIL  K.  B. 

•  1  filae.  Rep.  311.  Ptr  Cw.  T.  40  Geo. 
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The  last  day  of  term  is  said  not  to  be  a  day  for  Me-bar  rules,  in 
the  Kiofi^*s  Bench  ;  though  it  seems  to  be  otherwise  in  the  Common 
Pleas :  and  in  the  King*s  Bench,  if  the  party  was  entitled  to  such  a 
rule  before,  he  may  take  it  out  on  the  last  day  of  term,  dated  as  of 
the  preceding  day*.  A  prohibition  is  not  in  general  grantable  the 
the  last  day  of  term  :  but  a  rule  may  be  obtained  on  motion,  to  stay 
proceedings  till  the  ensuing  term^ ;  and  in  one  instance  it  was  granted 
on  motion  the  last  day  of  term,  leave  having  been  obtained  the  day 
before,  to  move  it  then^.  A  rule  nisi  for  a  criminal  information 
against  a  magistrate  for  misconduct  in  the  execution  of  his  office, 
ought  in  general  to  be  moved  for  within  the  first  term  after  the  sup- 
posed ofience ;  and  it  may  be  gpranted  at  the  end  of  a  term,  against  a 
magistrate  for  roal-practices  during  the  term** :  or  where  no  assizes 
have  intervened,  it  may  be  moved  for  in  the  second  term* :  though 
it  cannot  be  moved  for  so  late  in  that  term,  as  to  preclude  the  magis- 
trate from  the  opportunity  of  shewing  cause  against  it  the  same 
term^ 

In  the  Common  Pleas,  we  have  seen^,  that  upon  vrrits  of  distrin^ 
gas,  returnable  the  last  day  of  term,  the  plaintiff  might  formerly  have 
moTed,  at  the  rising  of  the  court,  to  increase  issues  on  the  alias  or 
pluries  disfringaSy  to  be  issued  in  case  of  non-appearance,  on  the 
following  day ;  or  for  a  sale  of  the  issues,  to  pay  the  costs  of  the 
writs ;  or,  where  a  rule  to  bring  in  the  body  expired  on  the  last  day 
of  term,  for  an  attachment  for  not  bringing  it  in,  to  be  issued  on  the 
following  day,  provided  bail  should  not  then  be  perfected,  or  the  de- 
fendant rendered  in  their  discharge.  But  in  that  court,  no  motion 
for  an  attachment  can  be  made  on  the  last  day  of  term,  except  for 
non-payment  of  costs  on  the  protbonotaries  allocatur,  or  against  the 
sheriff  %  for  not  returning  the  writ  or  bringing  in  the  body  ;  nor  can 
a  motion  be  made  on  that  day,  for  a  rule  nisi  to  change  the  venue, 
unless  the  declaration  was  delivered  so  late  in  the  term,  that  the 
defendant  had  not  an  opportunity  of  making  it  earlier^     So,  tha^ 


•  Ante,  497. 

^  Latch,  7.  2  Rol.  Rep.  456. 

«3  Bar.  1929. 

<  7  Darnf.  &  Eait,  80. 

?  13  East,  270. 


'  Id,  322. 

9AHie,  128.334. 

»»  Cai.  Pr.  C.  P.  5K  Pr.  Reg.  104.  S.  C. 
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• 

oourt  will  not  eDteriain  a  motion^  on  the  last  day  of  term^  for  the 
amendment  of  fines  or  recoveries* ;  nor  to  set  aside  jadgipeDt,  if  the 
defendant  could  have  applied  sooner*' ;  nor  a  motion  in  arrest  (tf  judg- 
ment, without  previous  notice*^ :  And  Mr.  Justice  TwUden  used  to 
cite  the  year  book  of  Edw.  IV.  and  say,  they  were  to  hear  no  law 
the  last  day  of  term''. 

« 

When  a  rule  nisi  is  moved  for,  the  party  called  upon  may  dther 
shew  cause  sgainst  it  in  the  first  instance,  or  on  a  subsequent  day. 
In  the  former  case,  the  counsel  who  applied  for  the  rule,  baa  a  right 
to  reply  in  support  of  it* :  In  the  latter,  the  rule  to  shew  cause  is 
drawn  up  for  a  particular  day  in  term,  appointed  by  the  clerk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas, 
according  to  the  place  where  the  transaction  appears  to  have  hap- 
pened, upon  the  face  of  the  affidavits  on  which  the  rule  was  obtained, 
and  so  as  to  allow  the  party  called  upon  sutbcient  time  to  answer  the 
application  :  If  in  town,  the  rule  in  the  King's  Bench  is  usually 
drawn  up  for  ihe/ourth  day,  exclusive  of  the  day  of  obtaining  it;  if 
in  the  country,  for  the  sixth  day  in  near,  or  for  the  tenih  day  in 
distant  counties,  unless  it  be  otherwise  ordered  by  the  court.  In  the 
Common  Pleas,  where  the  motion  is  pretty  much  of  course,  and  the 
affidavits  short,  the  rule  in  town  causes  is  generally  drawn  up  to  shew 
cause  on  the  next  day  but  one  after  the  motion  ;  but  if  the  affidavits 
are  long,  or  the  matter  arises  in  the  country^  the  rule  is  commoalj 
drawn  up  to  shew  cause  in  about  a  week  :  And  previous  to  the  day 
of  shewing  cause,  the  rule  should  be  duly  served.  The  service,  we 
may  remember,  cannot  be  on  a  Sunday^ :  And|  in  the  King's  Beach, 
^*  no  rules,  orders,  or  notices,  in  any  cause  or  matter  depending  in 
that  court,  shall  be  served,  nor  any  proceedings  or  pleadings  ddi* 
vered  or  served,  later  than  ten  o'clock  at  night;  and  any  service  or 
delivery  thereof  after  that  hour  shall  be  null  and  void^."  In  the 
Common  Pleas,  it  is  a  rule,  that  **  all  declarations  and  pleadings 
shall  be  delivered,  all  demands  thereof  made,  and  all  notices  given. 


»  5  Taunt.  856.  6  Tanut.  652.  8  Marsh.  <  9  Salk.  634. 

388.  S.  a  •  4  Taunt.  690. 

»  Cat.  Pr.  C.  P.  130.  '  AnU,  «40.  493. 

•  id  106.  Pr.  Reg.  838.  Banes,  847.  c  R.  M.  41  Geo.  Ill,  K.  B.  I  Eait,  15%, 
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before  fttne  o'clock  iii  the  evening^  :**  which  rule  was  Applied,  in  a  late 
case,  to  a  notice  of  motion  for  judgment  as  in  case  of  a  nonsuit**:  And, 
Id  the  Utter  court,  the  delivery  of  a  notice  sealed  up  in  a  letter,  before 
nine  o^olock  at  night,  in  the  absence  of  the  attoniey  to  whom  It  was 
addressed,  was  holden  to  be  no  service,  but  from  the  time  when  the 
letter  was  opened^.  In  the  Exchequer  of  Pleas,  all  notices  must  be 
given  and  received  in  the  names  of  the  clerks  in  court''. 

To  bring  a  party  into  contempt,  a  copy  of  the  rule  mast  he  personally 
served,  and  the  original  at  the  same  time  shewn  to  him* ;  an  affida* 
vit  of  the  demand  of  the  money  by  a  clerk,  without  shewing  a  power 
of  attorney,  not  being  sufficient' :  And  the  court  of  King's  Bench 
will  net  grant  a  rule  to  dispense  with  personal  service  of  the  master's 
aUocatut  for  costs,  with  a  view  to  an  attachment,  on  an  aflSdavit  that 
the  defendant  keeps  out  of  the  way,  to  avoid  being  served^.  In  other 
cases,  the  same  degree  of  strictness  is  not  required  in  the  service  of 
the  rule ;  but  it  is  sufficient  to  leave  a  copy  of  it  with  the  person 
representing  the  party,  at  his  dwelling  house  or  place  of  abode^ : 
And,  in  the  King's  Bench,  it  does  not  seem  to  be  necessary  to  shew 
the  original  at  the  time  of  service^ ;  but,  in  the  Common  Pleas,  it 
seems  that  in  order  to  make  a  perfect  service  of  a  rule,  the  original 
rule  roost  be  sworn  to  have  been  shewn  to  the  party,  at  the  time  of 
serving  the  copy^.  It  is  not  the  practice  however,  to  serve  enlarged 
rules ;  because  both  parties  are  before  the  court' :  And  where  the 
party  appears,'  it  cures  all  irregularity  in  the  service  of  the  rule*. 
When  a  rule  is  obtained,  to  set  aside  proceedings  for  irregularity, 
and  to  Hay  proceedings  in  the  mean  /tme,  the  proceedings  are 
suspended  for  all  purposes  till  the  rule  is  discharged** :  Therefore, 
where  the  plaintiff  took  an  assignment  of  the  bail-bond,  pending  a 
rule  to  shew  cause  why  it  should  not  be  given  up  to  be  cancelled,  on 


•  R.  E.  10  Geo.  II.  C.  P.  «  Belaira  v.  Poultney^  E.  57  Geo.  III.  K.  B. 
^  8  Taant.  48.  1  Chit.  H«p.  466, 7.  (a),  bat  see  2  Str.  877. 
«  3  Taunt.  834.   Ante,  884.  semb.  ctmtra, 

•  ]  Price,  385.  ^  Barof  8,403.  Pr.  Reg*  864.  S.  C. 

•  3  DuroC  &  East,  351.  bat  see  8  Price,  >  1  Smith  K.  199^ 

3.  »  Noel  and  oihen  v.  £yrv,  T.  44  Geo.  III. 

'  I  ChiU  Rep.  889.  K.  B. 

>  /</.  503.  »  4  Durnf.  k,  East,  176.  Ante,  S8S. 
^8  Price,  4. 
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the  defeodanfs  filing  common  bail,  the  court  of  King's  Benob  wd 
aside  the  assignment,  as  having  been  made  too  soon.  But  if  the 
court  direct  proceedings  to  be  set  aside  on  terms,  as  the  payment  of 
costs,  &c.  the  terms  are  considered  as  a  condition  precedent ;  and  M 
they  are  performed,  the  proceedings  stand,  and  the  plaintiff  may  pur- 
sue them,  without  applying  to  the  court\ 

On  the  day  appointed  for  that  purpose,  the  counsel  for  the  party 
called  upon  by  the  rule^  or  his  counsel,  may  shew  cause  against  it, 
either  upon  or  without  an  affidavit,  as  circumstances  require  :  And  ia 
shewing  cause  against  a  rule,  the  party  must  be  prepared  with  affida- 
vits in  support  of  his  whole  case ;  and  cannot,  after  shewing  cause, 
come  on  another  day  in  the  same  term,  with  better  affidavits^  It  is 
also  necessary,  that  an  office  copy  should  be  taken  of  the  rule,  before 
cause  is  shewn,  and  of  the  affidavit  upon  which  it  was  grant&i**; 
otherwise  counsel  cannot  be  heard :  And,  in  the  King's  Bench,  where 
a  special  time  is  limited  in  any  rule,  before  which  any  affidavit  is  re- 
quired to.be  filed,  no  affidavit  filed  after  that  time  can  be  made  use  of 
in  court,  or  before  the  master,  unless  it  appear  to  the. satisfaction  of 
the  court,  that  the  filing  of  such  affidavit  within  the  time  limited,  was 
prevented  by  inevitable  accident*.  In  such  case,  a  motion  should 
regularly  be  made,  on  the  day  limited  by  the  rule,  that  the  affidavits 
may  be  filed  nunc  pro  tun</.  But  affidavits  which  ought  to  have 
been  filed  a  week  before  the  term,  may  be  read,  with  leave  of  the 
eourt,  though  filed  only  three  days  before  the  day  of  shewing  cause* : 
And  when  no  particular  time  is  prescribed  for  filing  the  affidavits, 
they  may  be  sworn  and  filed  at  any  time  before  shewing  cause, 
though  after  the  day  appointed  by  the  rule''.  Previous  to  shewing 
cause,  it  is  usual  to  deliver  over  the  affidavit  to  the  counsel  for  the 
rule,  who  has  a  right  to  make  any  objection  arising  on  the  face  of  it; 
and  if  a  doubt  arise,  upon  the  statement  of  the  fects  contained  is  the 
affidavit,  it  is  inspected  by  the  judges,  or  read  by  the  officer  of  the 
court. 

If  cause  be  not  shewn  on  the  day  appointed,  the  counsel  for^the 


•  5  Taunt  1.  «  R.  M.  36  Geo.  III.  K.  B. 

k  4  Taunt  669.  1 1  Chit  Rep.  27. 

«  1  Chit  Rep.  142.  f  Jd.  iM. 

«  R«  M.  9  Geo.  II.  K.  B.  ^  Id.  (a).  136. 
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party  obtaining  the  rule  may  moTe,  the  next  day,  to  make  it  absolute* ; 
which  is  done  as  a  matter  of  course,  if  no  cause  be  shewn,  on  an 
affidavit  of -seryice.  So,  in  the  Common  Pleas,  if  a  rule  be  drawn  up 
for  a  certain  day,  the  plaintiff  has  till  the  last  moment  of  (hat  day  to 
shew  cause,  so  that  it  cannot  be  made  absolute  till  the  next  day^ 
But  the  matter  frequently  stands  over,  by  consent  of  parties,  or  for 
the  accommodation  of  counsel,  till  a  subsequent  day  ;  when  the. coun- 
sel on  either  side  may  bring  it  on,  by  moving  to  make  the  rule  abso- 
lute, or  discharge  it :  though  if  not  brought  on  or  enlarged  during 
the  same  term,  it  is  of  no  effect,  unless  reviyed,  as  it  may  be,  in  any 
future  term,  upon  being  served  anew,  and  motion  made  to  revive  it : 
This  is  sometimes  done,  to  save  the  expence  of  new  affidavits,  and 
obviate  the  objection  of  its  being  a  second  attempt  after  the  first  was 
abandoned.  And  if  a  rule  nisi  has  been  discharged,  in  consequence 
of  a  mistake  of  counsel,  in  stating  the  terms  of  the  affidavits  on  which 
it  was  founded,  the  case  may  be  re-heard  in  a  subsequent  term^.  In 
the  Common  Pleas,  it  seems  that  cause  cannot  be  shewn  after  the 
day  appointed  by  the  role ;  but  the  party  called  upon  must  wait  until 
the  other  party  move  to  make  it  absolute,  unless  notice  of  shewing 
cause  on  a  different  day  be  previously  given**. 

When  the  counsel  for  the  party  obtaining  the  rule  is  not  ready  to 
support  it,  he  may  move  to  enlarge  the  rule  till  a  future  day,  in  the 
same  or  the  next  term  ;  which  is  pretty  much  of  course,  when  it  is  in 
his  own  delay ;  but  otherwise  the  courts  will  not  enlarge  the  rule 
vrithout  consent,  or  some  evident  necessity  :  and  they  will  never  en- 
large the  plaintiff's  rule,  when  it  would  have  the  effect  of  continuing 
the  defendant  in  custody.  In  like  manner,  when  the  counsel  for  the 
party  called  upon  by  the  rule  is  not  prepared  to  shew  cause  against 
it,  he  may  apply  to  enlarge  the  rule  till  a  future  day  ;  which  is  a  mat- 
ter of  right,  if  the  rule  was  not  served  in  time,  so  as  to  give  the 
party  an  opportunity  of  answering  it ;  but  otherwise  tlie  courts  may 
impose  upon  him  what  terms  they  think  proper :  and  if  the  rule  be  en- 
larged to  the  next  term,  they  commonly  require  him  to  file  his  affida- 
vits a  certain  number  of  days  before  the  term,  so  as  to  give  the 
adverse  party  an  opportunity  of  inspecting  them ;   in  which  case^ 


3  Mce,  198.  «  1  Chit  Rep.  445. 

8  TaiiDt.  174.  t  Pr.  Reg.  S63, 4. 
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bow^Ter,  the  party  shewing  cause  need  not  confine  himself  to  the 
original  affidayits,  but  is  at  liberty  to  reafl  any  affidavits  made  sinee 
the  term,  provided  they  were  filed  in  time*.  In  cases  of  execatioas, 
and  other  matters  requiring  an  early  decision,  the  courts,  towards 
the  end  of  the  term,  will  sometimes  enlarge  the  rule  till  a  day  is 
iMica/ioti,  when  it  is  to  be  brought  on  before  a  judge  at  chambers.  Bat 
rules  for  judgment  as  in  case  of  a  nonsuit  in  country  causes,  sboitld 
be  applied  for  early  in  an  issuable  term,  in  order  that  the  plaintiff 
may  have  sufficient  time  to  shew  cause  in  the  same  term ;  or  tbe 
court  will  enlarge  the  rule  till  the  next  term,  and  not  permit  the  par* 
ties  to  discuss  it  at  chambers**.  In  the  Common  Pleas,  the  court  wiD 
enlarge  no  rule  for  shewing  cause,  unless  notice  be  given  of  motion  to 
enlarge  such  rule,  and  affidavit  made  of  such  notice :  And  in  that 
court,  if  a  rule  be  enlarged,  it  may  be  made  absolute  at  any  time  on 
the  last  day  to  which  it  is  enlarged'^ 

On  shewing  cause  against  the  rule,  tbe  courts  either  make  it  abso* 
lute,  or  discharge  it ;  and  that,  either  with,  or  without  tbe  coifi  of 
the  application,  or  si|ch  costs  are  directed  to  abide  the  event  of  the 
suit*.  When  the  proceedings  are  regular*  and  the  applicatioo  is 
made  to  the  favor  and  indulgence  of  the  courts,  the  rule  to  shew  cause 
is  commonly  made  absolute,  on  payment  of  costs  by  the  party  apply- 
ing ;  but  when  the  proceedings  are  irregular,  it  is  in  general  made 
absolute,  on  payment  of  costs  by  the  opposite  party^ :  And  when  a 
rule  for  setting  aside  the  proceedings  is  drawn  up  with  costs,  (as  is 
commonly  the  case,)  if  it  be  made  absolute  generally,  the  party 
obtaining  it  is  entitled,  by  tbe  terms  of  the  rule,  to  the  payment  of 
costs,  which  the  master  or  prothonotaries  will  tax ;  and  if  they  are 
not  paid  on  demand,  the  courts  on  motion  will  grant  an  attachoeat 
But  if  a  rule  nisi  be  granted  for  setting  aside  proceedings  for  irregu- 
larity, without  saying  with  costs,  and  this  rule  be  afterwards  made 
absolute,  no  cause  being  shewn,  it  must  be  made  absolute  io  tbe 
terms  in  which  it  was  moved,  without  adding  costs'.     And  though 


•  fVrigfUmm  ▼.  AfoiM,  E.  S7  Geo.  IIL  «  Bat»in  the  Commoo  Pleis,  cott^oDaot 

K.  B.  it  seems  be  given,  oa  refttssl  of  a  rale  to 

^  1  Chit,  Rep.  SdS.  shew  cause.  9  Blac.  Rep.  769. 

«  Sotke,  M.  2  Geo.  IL  }  1.  C  P.  and  lee  '1  Chit.  Rep.  398,  9.  m  nvt-t. 

Cas.  Pr.  C.  P.  67.  t  Per  Cur.  H.  37  Gea  III.  K.  B.  aa4  sae 

<  8  Taunt  174.  1  Chit.  Rep.  398.  (a). 
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the  rule  be  drawn  up  with  costs,  yet  the  courts  will  sometimes, 
though  rarely,'  make  it  absolute  without  costs*,  in  which  esse  each 
party  pays  his  own  ;  or  they  will  direct  the  costs  to  abide  the  event 
of  the  suit,  in  which  case  the  party  oltnnately  succeeding  is  entitled 
to  them :  And  whenever  a  rule  is  drawn  up  with  costs,  and  the  courts 
do  not  mean  the  party  sfiould  have  them,  they  will  mention  it. 

If,  upon  shewing  cause,  it  appear  that  there  was  no  ground  or 
foundation  for  the  rule,  the  courts  will  discharge  it,  with  costs  to  be 
paid  by  the  party  applying  ;  and  in  all  cases,  when  a  rule  is  obtained 
to  shew  cause  why  proceedings  should  not  be  set  aside  for  irregularity 
with  costs,  and  such  rule  is  afterwards  discharged  generally,  without 
any  special  direction  upon  the  matter  of  costs,  it  is  understood  to  be 
discbarged  with  costs,  and  the  latter  rule  must  be  draWn  up  accord- 
)ngly^  But  if  there  was  any  ground  for  the  rule,  and  it  is  not 
drawn  up  with  costs,  tlie  courts  will  in  general  discharge  it  without 
costs^ ;  or  they  will  sometimes  order  the  costs  to  abide  the  event  of 
the  suit :  And  where  nothing  is  said  about  costs  in  the  rule,  or  by 
the  courts  on  making  it  absolute,  or  discharging  it,  they  are  consi- 
dered as  costs  in  the  cause,  and  must  be  paid  to  the  party  ultimately 
succeeding,  if  the  rule  be  made  before  judgment** ;  but  if  it  be  not 
made  till  afterwards,  they  depend  entirely  on  the  rule;  and  if  nothing 
lie  said  therein  concerning  them,  each  party  will  have  to  pay  his  own 
costs.  If  a  party  obtain  a  rule  to  shew  cause,  requiring  two  things 
with  costs,  although  he  be  clearly  entitled  to  one,  yet  if  he  fail  as  to 
the  other,  he  shall  not  have  costs ;  for  the  adverse  party  was  under 
the  necessity  of  coming  into  court  to  resist  the  latter. . 

In  the  King^s  Bench,  particular  days  are  appointed  for  certain 
business ;  as  Tuesday  and  Friday^  which  are  called  ptxper  days, 
for  going  through  the  paper  of  causes,  wherein  concUium$  have  been 
moved  for,  on  the  plea  side,  and  Wednesday  and  Saturday^  for 
transacting  business  on  the  crown  side.  All  motions  or  rules  in  mat- 
ters of  length  or  consequence,  are  appointed  for  certain  days,  and 
called  on  first* :  And  special  cases  from  the  assizes  should  regul^ly 


•  subbing  V.  Tfmtj  1  Cbit.  Rep.  384,  5.  in  399.  499. 

nUis.  Id.  397.  399.  «  I  Chit  Rep.  399.  in  noiii. 

*  R,  M.  37  Geo.  III.  K.  B.  7  Dunif.  fc  *  Id,  559. 
Mntt,  88.  4  Bsst,  313.    1  Chit.  Rep.  136.  •  Pref.  to  Bar.  V. 
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be  set  down  for  argument,  within  the  first  four  days  of  the  fol- 
lowing term*.  But  no  cause  can  be  set  down  for  argument  on  the 
first  paper  day,  or  on  the  four  last  days  of  business  in  term  :  Yet, 
upon  the  day  which  would  otherwise  be  the  last  paper  day,  commoQ 
things  may  be  set  down,  unless  it  be  the  last  day  of  term*  Speeiil 
causes  are  to  be  entered  for  argument  with  the  cleriL  of  the  papers,  tt 
least  four  days  exclusive  before  the  day  of  argument^ ;  of  whidi 
notice  should  be  forthwith  given  to  the  attorney  or  agent  on  the  other 
side:  and  all  such  causes  must  be  argued  in  the  order  they  are 
entered,  and  not  adjourned  to  any  future  day,  by  consent  or  other- 
wise; unless  the  court  shall  for  reasonable  cause,  verified  by  affidavit, 
upon  application  made  by  either  of  the  parties,  their  attorney  or  agent, 
at  least  two  days  before  the  day  of  argument,  otherwise  order^.  The 
paper  books  in  causes  entered  with  the  clerk  of  the  papers  for  argu- 
ment on  Tuesday  J  must  be  delivered  to  the  chief  justice  and  the  Kst 
of  the  judges,  on  the  Saturday  preceding ;  and  those  entered  fiw 
argument  on  Friday,  must  be  so  delivered  on  the  Tuesday  pre- 
ceding''. 

In  the  Common  Pleas,  if  a  special  case  be  made  at  nisi  prius^  it 
may  be  set  down  for  argument,  in  the  court  book  or  paper  kept  by 
the  secondaries,  within  the  first/our  days  of  the  term,  as  a  matter 
of  course ;  but  it  cannot  be  set  down  afterwards,  without  a  special 
application  to  the  court :  And  it  is  a  rule  in  that  court,  that  no  cause 
be  put  in  the  book  to  be  argued,  after  the  last  day  of  arguments, 
unless  the  court  be  thereupon  moved,  and  shall  order  it^  Also,  by  a 
late  rule  of  the  same  court^,  "  all  special  arguments  on  demurrers, 
and  other  special  arguments,  are  to  be  heard  on  the  day  next  before 
the  sitting  day  at  nisi  prius  in  Middlesex^  and  the  day  next  aRer 
the  sitting  day  at  nisi  prius  in  London,  and  on  no  other  days  f  *  and 
no  argument  is  allowed  on  the  four  Jirst,  or  four  last  days  of  the 
terms.    All  special  cases  for  argument  must  in  this  court  be  set  down 

•  Per  Lard  Kenyon,  in  Culler  v.  PoweH,  H.  «  R.  M.  90  Geo.  II.  K.  B.  1  Bor.  58. 

35  Geo.  III.  K.  B.  Lord  Mantfield  wished  to  <>  R.  T.40  Geo.  III.  K.  &  1  East,  131. 

lelp  ibis,  which  is  the  old  rule;  but  oa  «  R.  T.  12  Geo.  I.  C.  P. 

consideration,  the  court  of  King's  Bench,  in  'R.  M.  47  Geo.  III.  C  P.  By  a  fovner 

the  above  case,  thought  it  right  to  adhere  to  rule,  they  were  to  be  beard  on  Mwtdi^*  wad 

it:  And  in  M.  38  Geo.  III.  this  role  doc  Tkurtdmfi  only.  R.  H.  43  Geo^  lU.  C.  P.  3 

having  been  observed,  the  court  directed  it  Bos.  &  Pul.  110. 

to  be  peremptory  in  fotnre.  «  R,  Tt  I2  Geo.  I.  (•,)  C.  P. 

^  See  a  former  rale  of  E.  1658. 


OF  MOTIONS,  AND  RULES^   &C.  527 

with  the  secondaries,  four  days  exclusive  before  the  day  of  argu- 
ment ;  which  is  done  on  producing  the  case  signed  by  a  Serjeant  on 
each  side,  with  a  motion  paper  for  a  concUiam ;  and  the  rule  is  drawn 
up,  and  cause  set  down  at  the  same  time.  Demurrers  are  set  down 
in  like  manner,  on  producing  the  entry  on  the  roll ;  and  such>as  are 
not  intended  to  be  argued  may  be  set  down  of  course,  for  any  day 
except  the  four  first  and  four  last  days  of  term ;  but  if  there  be  not 
four  days  between  the  day  of  setting  them  down  and  the  day  of 
argument,  the  court  must  be  applied  to  for  leave,  which  is  always 
given,  if  it  be  a  demurrer  merely  for  delay,  and  not  intended  for 
argument ;  and  they  may  even  be  set  down  for  the  last  day  of  term*. 
The  paper  books  in  this  court  are  required  to  be  delivered  to  the 
lord  chief  justice,  and  the  other  judges,  two  days  (exclusive  of  the 
day  of  such  delivery,)  before  the  day  on  which  the  causes  shall  have 
been  set  down  for  argument*^ :  And,  in  both  courts,  the  exceptions 
intended  to  be  insisted  upon  in  argument,  should  be  marked  in  the 
margin^ 

In  the  King's  Bench,  all  rules  enlarged  till  the  next  term^,  and 
rules  for  new  trials  which  stand  over  from  one  term  to  another*,  are 
entered  in  the  peremptory  paper,  and  fixed  for  certain  days,  called 
peremptory  days;  and  must  be  beard  upon  the  respective  days  for 
which  they  are  made  peremptory,  unless  special  ground,  by  affidavit 
or  otherwise,  be  shewn  to  the  court,  for  postponing  such  rules^  And 
for  enforcing  this  practice  it  is  ordered,  that  ^*  no  rules  in  causes  en- 
tered in  the  peremptory  paper  be  enlarged  during  the  term,  or  put  off 
from  the  appointed  day,  by  consent  of  counsel,  or  the  attornies  con- 
cerned therein,  without  previous  application  to,  and  special  leave  of 
the  court'."  In  the  Common  Pleas,  enlarged  rules  are  set  down  in 
the  peremptory  or  remanet  paper,  for  each  of  the  first  four  days  of 
the  term,  and  called  on  after  the  common  motions  are  disposed  of. 
AH  rules  for  new  trials,  which  stand  over,  are  set  down  in  the  same 
paper^  and  proceeded  in  at  the  pleasure  of  the  court :   And  such 


»  Imp.  C.  P.  348.  358.  and  see  Barnes,  <>  R.  M.  30  Geo.  II.  R.  H.  6  Geo.  III. 

165.  R.  H.  15  Geo.  111.  R.  M.  17  Gea  III.  K.  B. 

i»  R.  M.  49  Geo.  III.  C  P.  1  Taunt  418.  Pref.  to  Bur.  V.  1  Bur.  9.  3  Bur.  1842. 

«IL  fe.  2  Joe.  II.  revived  by  R.  H.  38  «  1  Smith  R.  198. 

<3eo.  III.  K.  B.  and  see  R.  U.  48  Geo.  III.  ^  R.  H.  36  Geo.  IIL  K.  B. 

<L  P.  1  Taunt.  203.  K  R.  E.  41  Geo.  III.  K.  B.  1  East,  496. 
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matters  as  bave  been  arguedi  and  in  wbieh  tbe  court  bare  not  gvrea 
judgment,  are  likewise  set  down  in  the  peremptory  paper. 

If  a  role  be  drawn  up  wrong  by  mistake,  tbe  oonrts  will  order  it  to 
be  set  right;  or  if  made  absolute  or  discharged  by  surprise,  or  in  ooo- 
sequence  of  a  mistake  of  counsel,  in  stating  tbe  terms  of  tbe  affidavits 
on  which  it  was  founded^  they  will  open  it.  But  in  tbe  King's 
Bench,  if  any  cause  shall  bave  been  moved  in  court,  in  the  prcsenee 
of  tbe  counsel  of  both  parties,  and  tbe  cpurt  shall  bave  theveupoo 
made  a  rule  between  them,  tbe  same  shall  not  be  again  moved  oontrtr; 
to  such  rule,  under  peril  of  an  attachment^ :  And  the  eourt  of 
Common  Pleas  will  not  open  the  rule  for  an  attachment,  on  the  mere 
affidavit  of  the  party,  that  be  has  not  been  served ;  at  least,  imleas  hs 
shew  some  mbtake  in  tbe  service^. 

In  bearing  motions,  tbe  course  formerly  observed  in  tbe  Kiog*s 
Bench  was,  to  begin  every  day  with  the  senior  counsel  within  tbe 
bar,  and  then  to  call  to  tbe  next  senior  in  order,  and  so  on,  as  long 
as  it  was  convenient  to  tbe  court  to  sit;  and  to  proceed  again  in  tbe 
same  manner,  upon  the  next  and  every  subsequent  day,  altboogfa 
tlie  bar  had  not  been  half,  or  perhaps  a  qoarter  gone  through,  upon 
anyone  of  tbe  former  days;  so  that  the  jimsor*  were  Tory  oAea 
obliged  to  attend  in  vain,  without  being  able  to  bring  on  tbeir  motions, 
for  many  successive  dajs^.  This  practice  bearing  hard  upon  jwmor 
counsel,  Lord  Mansfield  introduced  a  different  rule,  whidi  has  ever 
since  been  adhered  to,  of  going  quite  through  the  bar,  etem  to  tbe 
youngest  counsel,  before  he  would  begin  again  with  the  sensors; 
even  though  it  should  happen  to  take  up  two  or  more  days,  bdbte 
all  tbe  motions  which  were  ready  at  the  bar  upon  the  first  day,  eooU 
be  beard*.  Tbe  same  course  is  observed  in  tbe  Conunon  Pleas; 
where  they  begin  with  tbe  king^s  semor  serjeanif  and  go  regoiarly 
through  the  bar,  before  tbey  begin  again.  In  tbe  Exdieqaer,  tbe 
court  will  not  allow  more  than  two  motions  to  be  made  sncoeMlvdy 
\^y  the  same  counsel,  till,  tbey  bave  gone  through  tbe  rest  of  tbe 
bar'. 


•  1  Clitt«  lUp.  445.  JnU,  5SS.  *  1  Bar.  57. 
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^  WImb  a  matter  comes  before  tlie  court  on  a  rule  to  shew  oaose^  as 
^n  a  motion  for  a  new  trials  in  arrest  of  judgement,  or,  in  the  King's 
Bench,  to  quash  an  order  of  sessions,  &c.  all  the  counsel  are  heard  on 
each  side;  the  counsel  who  shew  causie  first,  and  then  the  counsel  on 
the  other  side:  If  there  are  several  coonsd,  the  «eftJor  begins.  When 
a  matter  comes  before  the  court  on  a  rule  for  a  coneUiumj  as  on  a 
special  verdict  or  special  case,  demurrer,  writ  of  error,  or,  in  the 
King's  Bench,  on  a  motion  to  quash  a  conviction,  &c.  one  counsel 
only  (commonly  the  junior  j)  is.  heard  on  each  side:  And  where  a  cause 
is  sent  out  of  Chancery,  for  the  opinion  of  the  court  of  Common  PleaSy 
they  will  only  hear  one  counsel  for  each  separate  interest ;  though  the 
parties  who  have  af  common  interest,  be  placed  adversely  to  each 
other  in  the  suit*.  On  a  special  verdict  or  special  case,  the  counsel 
for  the  plaintiff  begins  first'',  or  on  a  demurrer,  writ  of  error,  or 
motion  to  quash  a  conviction,  the  counsel  for  the  party  objecting  ; 
the  counsel  for  the  other,  party  is  then  heard  in  answer,  and  the 
eounsel  who  began  first  replies.  When  the  defendant  is  brought  up 
for  judgment  in  the  King's  Bench,  after  trid  in  a  criminal  case,  the 
defendant's  affidavits  are  first  'read,  and  then  the  prosecutor's  affi-* 
davits;  after  which,  the  defendant's  counsel  are  first  heard,  and  then 
the  prosecutor's  counsel.  When  he  is  brought  up  on  a  judgment  by 
default,  the  prosecutor's  affidavits  are  first  read,  and  then  the  defen- 
dant's affidavits;  after  which  the  prosecutor's  counsel  are  first  heard, 
and  then  the  defendant's  counsel :  When  there  are  no  affidavits^  the 
defendant's  counsel  always  begin^.  Upon  an  appeal  to  the  sessions, 
against  an  order  of  filiation,  the  respondents  are  to  begin  by  support- 
ing their  order,  as  in  all  other  cases^. 

After  a  special  argument  on  a  concilium,  it  is  usual  for  the  courts 
to  call  upon  each  of  the  counsel  or  Serjeants  concerned,  to  make  a 
motion ;  which  is  called  moving  for  their  argument :  but  it  seems  that 
in  the  King's  Bench,  it  is  not  the  practice  to  call  upon  the  counsel  to 
move  for  their  argument  as  a  matter  of  course,  though  it  is  said  to  be 
otherwise  in  the  Common  Pleas'.  And  where  it  was  moved,  in  the 
latter  comrt,  for  leave  to  justify  bail,  after  two  Serjeants  had  moved  for 
their  arguments,  the  court  would  not  receive  this  motion,  till  the  paper 


•  2  M anh.  413.  ^12  East,  50. 
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^aa  gonethrough\  On  motionB  for  jadgment  withoot  argmnent,  on 
paper  daya  in  the  King^a  Bench,  one  ahOling  is  paid  for  each  molioD, 
by  the  counsel  making  it,  to  the  box ;  which  is  cdled  box  fmanejfi  or 
high  bar  moneys  and  paid  by  the  secondary  on  the  plea  side,  into  the 
hands  of  the  clerk  of  the  junior  judge,  in  order  to  be  by  him  paid 
met  to  the  judges  of  the  court  in  equal  shares,  to  be  disposed  of  bj 
them  for  such  charitable  purposes  as  they  in  their  discretion  shall 
think  proper**.  On  the  last  day  of  term,  two  shillings  are  paid  in  tbtt 
court  for  the  first  motion,  and  one  shilling  for  cTcry  motion  afterwards. 
In  the  Common  Pleaa,  there  are  no  payments  of  this  nature  :  but  oa 
entering  satisfaction  on  the  roll,  it  is  usual  for  the  plaintiff  to  pay  one 
ahilling  for  CTcry  hundred  pounds  recovered  to  the  secondary,  who 
pays  it  over  to  the  junior  judge's  clerk,  by  whom  it  is  distributed 
among  the  prisoners  in  the  Fleet  Prison. 

A  petition  is  usually  exhibited  in  order  to  obtain  some  favor  or 
relief,  proceeding  from  the  court  or  a  judge,  &c.  without  calling  upon 
ihe  other  party  to  shew  cause  against  it ;  as  for  prieonere  to  have 
day  rules  allowed  them  by  the  court  in  term-time* ;  or  to  be  relieved 
against  the  extortion  of  gaolers^,  &c.  or  discharged  from  imprisoo- 
«Qent  under  the  Lords'  act";  or  for  paupers  to  be  admitted  tosoe 
in/ormd  pauperis^;  or  infouUs  to  sue  by  prochehi  amy^  or  defend 
by  guardian'y  &c.  In  the  case  of  prisoners,  the  petition  is  exhibited 
4o  the  court ;  in  the  other  cases,  to  a  judge  at  chambers :  or  it  may 
be  exhibited  to  the  mcuter  of  the  rolU^  for  an  original  writ  to  be 
isBued  after  a  writ  of  error  on  a  judgment  by  default^  or  for  aw^endimg 
an  original  writ' ;  to  the  hrde  uf  the  treasury^  for  the  plaintiff  to 
obtain  money  levied  on  a  capiat  uilagatum^;  to  the  aitomeji 
^eneral^  for  the  allowance  of  a  writ  of  error,  where  the  king  b 
concerned' ;  or  to  the  hou$e  of  Utrds^  for  the  plaintiff  in  error  to 
return  a  writ  of  cerfiorari  out  of  the  regular  course*,  or  lo  have  the 
•cause  appointed  for  a  short  day*. 


«Pr.lte9.965.  fil«/«,n4.  Af»p«nd. Chap. III. | II,  la. 
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Analogous  to  the  proceedings  ia  oonri  by  motion  and  rule,  is 
the  practice  by  nunmons  and  order  at  a  judge's  chambers,  of  which 
something  has  been  already  said  in  a  preceding  chapter^.  This 
practice  seems  lo  have  arisen,  partly  frofn  the  overflowing  of  the 
business  of  the  courts  in  term-time,  and  partly  from  the  necessity  of 
obtain  proceedings  being  had  in  vacation,  when  the  courts  are  not 
sitting :  And  although  extremely  burthensome  to  the  judges,  yet  it 
manifestly  tends  to  the  advantage  of  the  suitor,  the  ease  of  the 
practitioner,  and  the  general  advancement  of  justice,  by  preventing 
the  expence,  trouble  and  delay,  which  would  ensue,  if  an  application 
to  the  courts  were  in  all  cases  necessary. 

The  order  of  a  judge  is  sometimes  absolute  in  the  first  instance ; 
as  to  hold  to  bail,  to  charge  a  person  in  custody  on  a  criminal 
account  with  a  civil  action,  or  to  docket  a  roll  after  the  lapse  of  a 
year,  &c.  And  vrbere  a  rule  is  drawn  up  in  term  time,  as  a  matter 
of  course,  on  a  motion  paper  signed  by  counsel,  as  to  bring  money 
into  court,  to  change  the  venue,  to  plead  several  matters,  or  for  a 
special  jury,  or  view,  &c.  a  judge's  order  may  be  had  in  the  first 
insUnce,  in  the  King's  Bench,  for  the  clerk  of  the  rules  to  draw 
it  up  in  vacation,  on  producing  a  motion  paper,  so  signed.  So,  in 
the  Common  Pleas,  a  judge's  order  may  be  obtained  in  the  first 
instance,  for  the  secondaries  to  draw  up  a  rule  in  vacation,  to  bring 
money  into  court,  or  for  a  special  jury,  on  producing  a  motion  paper 
signed  by  a  Serjeant ;  for  in  these  cases,  a  seijeant's  hand  would  be 
sufficient  in  term  time :  but  in  the  other  cases,  of  changing  the 
Tenue  &c.  where  an  application  must  be  made  to  the  court  in  term, 
a  summons  mu^t  first  be  served  in  vacation,  for  the  secondaries 
to  be  at  liberty  to  draw  up  the  rule.  An  order  however  is  in  general 
preceded  by  a  8ummon9,  for  the  attendance  of  the  attorney  or  agent 
of  the  opposite  party,  before  a  judge  at  chambers,  to  shew  cause 
a«niinst  it :  And  where  a  judge  has,  upon  hearing  a  party  on  sum- 
mons, refused  an  order,  an  appeal  can  only  be  made  to  the  court^ 
Iq  some  cases,  a  judge's  order  is  drawn  up,  in  default  of  appearance, 
OD  the  firet  summons ;  as  for  a  supersedects  to  discharge  the  defendant 
oat  of  custody  in  the  King's  Bench,  for  not  declaring  against  him  in 
dae  time:  but  in  general,  there  must  be  three  summonses,  before  the 
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judge  wax  make  an  order  for  non-attendance.  And  in  vacoltoii, 
when  the  oourt  is  not  sitting,  some  things  are  allowed  to  be  done  by  a 
judge  at  chambers^  which  in  term  time  must  be  moved  in  court ;  as  to 
enter  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old,  or  to  refer  it  to  the  master,  or  prothonotary,  to  compute 
principal  and  interest  on  bills  of  exchange,  or  promissory  notes,  &c. : 
In  the  former  case,  the  order  is  granted  in  the  first  instance;  but  in 
the  latter,  it  is  preceded  by  a  summons.  A  judge  at  chambers  wiH 
not  set  aside  an  execution,  or  other  act  of  the  court;  but  where  the 
justice  of  the  case  requires  it,  he  wiU  stay  the  proceedings  thereon  in 
Tacation,  to  give  the  party  an  opportunity  of  applying  to  the  comi 
in  the  ensuing  term. 

The  order  obtained  upon  a  summons  is  however  subject  to  an 
appeal,  and  the  validity  of  it  may  be  impeached  two  ways ;  either  by 
moving  the  court  to  set  it  aside**,  or  if  made  in  vacation,  by  applying, 
in  the  next  term,  to  set  aside  the  proceedings  that  have  been  had 
under  it*.  But  if  the  order  be  acquiesced  under,  it  is  as  valid  as  any 
act  of  the  court' :  And,  in  the  King^s  Bench,  a  judge's  order  for  a 
prisoner's  discharge  under  the  Lords'  act,  made  out  of  term,  has 
been  held  to  be  final*.  Indeed,  if  it  become  necessary  to  enforce  a 
judge's  order  by  attachment,  or  other  act  of  the  court,  there  must  lie 
a  previous  motion  to  make  it  a  rule  of  court'. 

f 

The  emnmone  issued  by  a  judge  of  any  of  the  courts  of  law  at 
Wegtmineter,  is  subject  to  the  duty  of  one  shilling,  and  the  oreier 
made  or  given  by  a  judge  of  any  of  the  said  courts,  and  the  copy  of 
every  such  order,  to  the  duty  of  half  a  crown,  by  the  general  stamp 
acts';  except  such  orders  and  summonses  as  shall  be  made  on  the 
application  of  any  prisoner  or  insolvent  debtor,  and  except  all  sum- 
nouses  and  orders  for  the  delivery  of  the  particulars  of  a  plaintiff's 
demand,  or  for  staying  proceedings  on  payment  of  debt  and  costs, 
and  all  summonses  and  orders  for  time  to  plead,  reply,  or  rejoin,  after 
the  first  order  for  that  purpose. 


«  AnU,  375.  Hofer,  ii.  65,  (a.)  Anl9, 389. 
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TTAVING  thus  shewn  the  various  modes  of  commencing  actions, 
and  the  proceedings  therein  to  the  declaration,  on  behalf  of  the 
plaMifff  with  the  time  allowed  for  pleading  in  ordinary  cases^  and 
whatever  is  peculiar  to  the  proceedings  in  actions  by  or  against  at« 
tomies,  and  against  prisoners  in  custody  of  the  sheriff,  &c.  or  of  the 
marshal  or  warden  ;  and  having  taken  a  view  of  the  means  of  remov- 
ing  actions  from  inrerior  courts,  and  of  motions  and  rules,  and  the 
practice  by  summons  and  order,  &c. ;  I  shall  next  proceed  to  shew 
what  is  to  be  done  by  the  defendant^  when  an  action  is  brought 
a«^inst  him  ;  and  in  so  doing,  shall  consider  first,  in  what  cases,  and 
upon  what  grounds,  he  may  move  the  courts  to  set  aside  or  stay  the 
proceedings  :  secondly,  what  steps  are  to  be  taken  by  him,  when  he 
has  no  merits ;  and  thirdly,  if  he  has,  in  what  manner  he  should  pre- 
pare for  and  make  his  defence  to  the  action,  which  will  lead  on  to  the 
consideration  of  pUoB  and  pleading,  &c.  Upon  a  review  of  which 
it  will  appear,  that  the  defendant,  according  to  the  circumstances  of 
bis  case,  either  applies  to  the  equitable  jurisdiction  of  the  court  by 
motion,  or  relies  on  his  legal  ground  of  defence,  by  pleading  it. 

In  the  defence  of  an  action,  one  of  the  first  things  to  be  attended 
to,  on  the  part  of  the  defendant,  is  the  regularity  6f  the  proceedings  ; 
for  if  they  are  irregular,  the  courts  on  motion  will  set  them  aside. 

An  irregularity  may  be  defined  to  be,  the  want  of  adherence  to 
some  prescribed  rule  or  mode  of  proceeding ;  and  it  consists,  either 
in  omitting  to  do  something  that  is  necessary  for  the  due  and  orderiy 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
manner.  Thus,  the  want  of  notice  is  an  irregularity,  whether  it  be 
to  process,  upon  a  declaration,  or  of  trial  or  inquiry :  so,  if  the  notice 
be  not  given  in  due  time,  or  a  proper  manner.    In  general,  an  irre- 
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gularity  is  either  in  meMie  process^  or  the  proceedings  thereon  before 
judgment,  or  in  the  jud^men^  or  execiiKoii.  If  there  be  any  irregu- 
larity in  the  process,  or  notice  to  appear  thereto,  or  in  the  deliTery, 
filing  or  notice  of  declaration,  or  notice  of  trial  or  inquiry,  the  defen- 
fendant,  ^e  have  seen*,  may  move  the  court  to  set  aside  the  proceed* 
ings,  and  if  in  custody,  for  his  discharge  on  filing  common  bail,  or 
entering  a  common  appearance ;  or  if  he  has  given  bail  to  the  sheriflT, 
that  the  bail  bond  may  be  delivered  up  to  be  cancelled.  A  judg* 
ment  by  default  is  irregular,  when  the  defendant,  in  an  action  not 
bailable,  has  not  been  served  with  a  copy  of  process,  or  there  his 
been  no  declaration  regularly  delivered  or  filed,  and  notice  thereof 
given  to  the  defendant*" ;  or  when  it  is  signed  before  the  defendant's 
appearance,  or  without  entering  a  rule  to  plead,  or  demanding  a  plea, 
when  necessary ;  before  the  time  for  pleading  is  expired ;  or  after  t 
plea  has  been  regularly  delivered  or  filed^.  And  where  an  execuium 
is  irregular,  the  defendant  may  move  to  set  it  aside,  and  that  he  be 
discharged  out  of  custody,  or  that  the  money  levied  may  be  restored 
to  him''. 

The  application  to  set  aside  proceedings  for  irregularity,  should  be 
made  as  early  as  possible,  or,  as  it  is  commonly  said,  in  the  first 
instance*;  and  where  there  has  been  any  irregularity,  if  the  party 
overlook  it,  and  take  subsequent  steps  in  the  cause,  he  cannot  after- 
wards revert  back  to  the  irregularity,  and  object  to  it^  If  there  be 
any  defect  or  irregularity  therefore  in  mesne  process,  or  the  notice 
subscribed  thereto,  or  in  the  service  of  process,  the  defendant  shook! 
take  advantage  of  it  before  he  has  appeared^  :  And  if  the  irregularity 
be  in  the  delivery,  filing,  or  notice  of  declaration,  the  application 
should  be  made,  if  possible,  two  days  at  least  before  the  time  appointed 
for  the  execution  of  the  writ  of  inquiry^.    Irregularity  in  the  serviee 
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of  process,  however,  is  wsived  by  the  defendaDt*s  attorney  hsTiiig 
written  to  the  plaiotiff*s  attorney,  after  the  process  was  served,  iui« 
dertaking  to  appear,  receive  a  declaration,   and  give  security  for 
costs* :  And  by  taking  the  declaration  out  of  the  office,  the  defendant, 
we  have  seen**,  waives  all  objections  to  the  regularity  of  the  process^ 
the  intent  of  which  is  only  to  bring  htm  into  court.    But  this  it  seems 
is  only  a  waiver  of  irregularities  in  the  process,  and  not  in  the  decla- 
rations   Yet,  where  the  plaintiff  declared  by  the  bye,  before  he  had 
declared  in  chief,  it  was  holden,  that  taking  the  declaration  by  the  bye 
out  of  the  office,  was  a  waiver  of  the  irregularity''.    So  where  the  de- 
claration was  delivered  at  the  same  time  as  a  bill  of  particulars  which 
was  insufficient,  and  another  order  was  afterwards  obtained  for  better 
particulars,  the  court  of  Common  Pleas  held,  that  as  the  defendant's 
attorney  had  not  returned  the  declaration,  with  the  insufficient  par- 
ticulars, be  had  waived  the  irregularity* :   And  if  the  plaintiff  take  a 
plea  out  of  the  office,  and  keep  it,  he  waives  any  objection  to  the  plea, 
on  the  ground  of  its  having  been  pleaded  by  a  new  attorney,  without 
an  order  to  change  the  former  one^     In  proceeding  against  pri- 
soners, an  irregularity,  we  have  seen,  may  be  waived  by  the  defen- 
dant's pleading^,  letting  judgment  go  by  default*",  or  suflfering  the 
plaintiff  to  charge  him  in  execution*.    But  the  giving  of  a  bail  bond^, 
or  paying  or  giving  security  for  the  debt^  by  a  defendant  under 
arrest,  will  not  operate  as  a  waiver  of  the  irregularity :  And  where 
the  defendants  had  appeared  to  a  scire  faciai^  after  a  rule  ni$i  had 
been  obtained  for  setting  aside  proceedings  for  irregularity,  the  court 
held,  that  the  rule  baring  been  obtained  the  last  day  of  term,  which 
was  no  stay  of  proceedings,  the  defendants  were  obliged  to  appear, 
and  therefore  it  was  no  waiver". 

In  the  King's  Bench,  it  is  a  rule  to  refuse  motions  to  set  aside 
process  for  irregularity,  even  though  no  new  step  has  been  taken  in 
the  cause,  unless  the  defendant  make  his  application  in  a  reasonable 


•  1  Chit.  Rep.  1S9.  ff  jliUe,  S62. 
kil«te,  181.  i>i4itle,  347. 
«  S  New  Rep.  C.  P.  83.  and  see  4  Durof.  *  Ante,  362. 

k,  £aet,  349.  k  7  pumf.  le  East,  375. 

4  3  East.  348.  AmU,  429.  (ej.  ^  1  Chit.  Rep.  468. 

•  2  Moora,  90.  ^5  Rait,  442.  and  see  13  £ast,5&8. 
f  2  New  R^  C.  P.  509. 
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timeP.  Bot,  in  the  Common  Pieas,  a  defendant  may  moTe  to  set  it 
aside,  at  any  time  before  a  new  step  is  taken  in  the  cause^.  And  this 
was  formerly  considered  as  necessary  ;  it  being  holden,  that  a  defen* 
dant  who  complained  of  an  irre^larity  in  process,  must,  if  be  bad  an 
opportunity,  have  applied  to  set  it  aside,  before  the  plaintiff  bad  taken 
any  further  step*.  But  where  the  plaintiff  having  seryed  an  irregnlar 
process,  the  defendant  gave  him  notice  of  the  irregularity,  and  that 
if  be  proceeded  thereon,  the  defendant  would  move  to  set  aside  the 
proceedings,  this  was  deemed  an  exception  to  the  ordinary  rule'. 
And  now,  according  to  later  decisions,  the  court  of  Common  Pkas 
will  not  bind  the  defendant  to  any  particular  time  for  applying  to 
set  aside  the  proceedings ;  nor  refuse  the  application,  unless  the  party 
who  has  served  tlie  defective  process  take  some  step,  by  which  he 
shews  that  he  means  to  proceed  upon  it* ;  in  which  case,  they  expect 
the  application  to  be  made  immediately* :  Therefore,  where  a  defen- 
dant has  been  served  with  notice  of  declaration,  and  interlocutory 
judgment  signed,  and  notice  given  of  executing  a  writ  of  inquiry,  ke 
is  too  late  to  take  advantage  of  |i  defect  in  the  ph-ocess^.  And  though 
an  appearance  entered  by  the  plaintiff  according  to  the  statute  is  not 
of  itself  sufficient,  in  the  Common  Fleas,  to  cure  a  mistake  in  the 
service  of  process^,  yet  if  notice  be  afterwards  given  to  the  defendaat^ 
of  the  declaration  being  filed,  he  must  apply  to  the  court  before  judg^ 
ment\  In  the  Exchequer,  it  is  said  to  be  a  rule,  that  all  motions  to 
annul  proceedings  on  the  ground  of  irregularity,  should  be  made  the 
same  term  with  the  proceedings  complained  o(K 


There  are  some  distinctions  deserving  notice,  between  a  mere  irre- 
gularity, and  a  complete  defect  in  the  proceedings :  The  former  may 
be  waived  by  the  adverse  party,  but  not  the  latter^.     For  a  mere  irre- 


•6  TauDt  191,  2.  1  Marth.  551.  S.  C. 
per  Gibbt,  Cb.  J.  Pearton  v.  Hodgson,  M.  55 
Geo.  III.  K.  B.  1  Cbit.  Rep.  14.  (b).  6 
Taunt  6.  1  Marsh.  403.  S.  C.  1  Moore, 
300. 

^  6  Taunt.  5.  1  Marth.  403.  S.  C.  1  Cbit. 
Rep.  14.  fb). 

«  S  Taunt.  843. 

'5  Taunt  330. 

•6  Taudt  191,  S.  1  Manh.  551.  S.  C. 
and  fee  1  H.  Blic  S51.  5  Taunt  664.  1 
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golftrity  in  the  service*  of  process*,  or  decIantioD^,  &o.  ihe  courts  will 
only  9et  aside  the  proceedings  that  are  irregular,  leaTiDg  the  plaintiff 
at  liberty  to  continue  his  siut  from  the  last  regular  proceeding^ ;  but 
for  a  complete  defect,  the  proceedings  are  stayed  in  ioio.  On  settings 
aside  proceedings  for  irregularity,  the  party  complained  of  is  in  gene« 
ral  liable  to  the  payment  of  costs^ ;  but  on  staying  them  as  defective, 
the  costs  are  in  the  discretion  of  the  court. 


Though  the  proceedings  are  regular,  yet  it  sometimes  happens, 
that  the  cause  of  action  is  frivolous,  or  the  action  brought  or  con- 
ducted upon  bad  or  defective  grounds,  contrary  to  good  faith,  or 
without  proper  authority :  And  in  such  cases,  the  courts  on  motion 
will  order  the  proceedings  to  be  stayed,  with  or  without  costs,  accord- 
ing to  circumstances. 

IVhen  the  debt  sued  for  appears,  on  the  face  of  the  declaration%  or 
is  admitted  by  the  plaintiff  or  his  attorney^  or  proved  by  the  affidavit 
of  the  defendants,  to  be  under  forty  shillings,  and  the  plaintiflT  may 
recover  it  in  an  inferior  jurisdiction,  the  courts  on  motion  will  stay 
the  proceedings ;  it  being  below  their  dignity  to  proceed  in  such 
action.  Formerly,  when  the  plaintiff  demanded  more,  the  court  of 
King's  Bench  would  not  have  permitted  an  affidavit  to  be  read,  that 
the  defendant  owed  him  less^ ;  but  the  practice  has  been  since  altered 
as  above,  agreeably  to  the  usage  of  the  court  of  Exchequer.  In  the 
latter  court  however,  on  a  motion  to  set  aside  proceedings  as  infra 
dignitatem,  on  an  affidavit  that  the  debt  sued  for  does  not  amount  to 
40«.,  the  court  will  not  enquire  into  the  amount,  if  an  affidavit  be 
put  in,  on  shewing  cause,  that  the  demand  exceeded  that  sum,  but  will 
at  once  discharge  the  rule  with  costs^  And  it  should  be  observed, 
that  an  action  cannot  be  brought  in  the  county  court,  unless  the 


•  5  Tftoiit.  651.  664.  '  8  BIm.  Rep.  754.  8  New  Rep.  C  F. 
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cause  of  action  arise,  and  the  defendant  reside,  within  the  comtj* : 
Therefore,  though  the  demand  be  for  less  than  fiirty  shillings,  if  the 
cause  of  action  arise  in  one  county,  and  the  defendant  reside  in  another, 
the  action  may  be  brought  in  a  superior  court^.  And  where  a  defai- 
dant,  living  within  the  jurisdiction  of  the  court  of  requests  for  WeH' 
minBier,  was  sued  in  the  King's  Bench,  fur  a  debt  under  forty  shil- 
lings,  and  neglected  to  take  advantage  of  the  statute  S3  Gteo.  II.  c. 
97.  by  pleading  it  in  bar,  the  court  would  not,  after  verdict  for  the 
plaintiff,  either  sufier  a  suggestion  to  be  entered  on  the  record  that  the 
defendant  lived  within  the  jurisdiction,  or  stay  the  proceedings^.  So 
where  a  cause  has  been  removed  from  an  inferior  court,  this  cooit 
will  grant  a  procedendo,  if  the  debt  or  damages  appear  to  be  under 
forty  shillings^ :  But  the  court  refused  to  quash  a  ceriiarcuri  upon  this 
ground,  in  an  action  for  an  assault  brought  against  excise  oflBcers, 
who  could  not  have  had  an  impartial  trial  in  the  inferior  court*^. 

By  the  statute  21  Jcic.  I.  c.  4.  §  1.  *'  all  offences  against  any 
**  penal  statute,  for  which  any  common  informer  may  lawfully  ground 
^  any  popular  action,  bill,  plaint,  suit  or  information,  before  justices 
**  of  assize,  justices  of  nisi  pritu  or  gaol  delivery,  justices  of  ager 
^*  and  terminerj  or  justices  of  peace  in  their  general  or  quarter  ses- 
**  sions,  shall  be  commenced,  sued,  prosecuted,  tried,  recovered  and 
^*  determined,  by  way  of  action,  &c.  before  the  justices  of  assise,  &c- 
*'  or  before  the  justices  of  peace  of  every  county,  city,  borough,  or 
*^  town  corporate,  and  liberty,  having  power  to  inquire  of,  hear  aod 
**  determine  the  same,  wherein  such  ofiences  shall  be  committed,  ia 
''  any  of  the  courts,  places  of  judicature,  or  liberties  aforesaid  respec- 
**  tively  only,  at  the  choice  of  the  parties  which  shall  commence  suit, 
^*  or  prosecute  for  the  same,  and  not  elsewhere :  with  an  exception 
**  of  certain  offences,  concerning  popish  recusancy,  or  for  maintenance, 
*^  champerty,  or  buying  of  titles,  &c'.*'  This  statute  has  been  con- 
strued to  restrain  the  jurisdiction  of  the  King's  Bench,  in  actions  of 
debt  by  common  informers,  in  cases  where  the  penalty  may  be  sued 
for  by  action,  bill,  plaint,  suit  or  information,  either  in  the  courts  at 


»  6  DornC  fc  EMt»  175.  8  Daraf.  Ic  East  «  Browid.  Brn.  Jud.  140.  2  BiovaL  S3. 
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WeiimimBierj  or  at  the  assizes  or  sessions  of  the  peace,  as  on  the 
statute  5  Eliz.  c.  4. :  and  they  cannot  in  such  cases  bring  debt  upon 
the  statute  in  the  King's  Bench,  unless  the  cause  of  action  arise  in 
Middl€9ex^  ^here  the  court  sits  ;  but  must  prosecute  by  information, 
&o.  before  justices  of  assize,  &c  as  the  statute  directs*.     So  an  action 
to  recover  a  penalty  under  the  statute  5  &  6  Edw.  VI.  c.  14.  must 
be  brought  in  the  county  where  the  fact  was  committed,  and  not  com- 
menced in  the  superior  courts  at  We$tmin9iev^.    But  the  statute  21 
JoLc.  I.  c.  4.  is  confined  to  such  statutes  only  as  were  in  being  at  the 
time  of  making  it,  and  does  not  extend  to  any  oflence  created  since 
that  statute ;  so  that  prosecutions  on  subsequent  penal  statutes  are 
not  restriuned  thereby,  but  that  statute  is,  as  to  them,  as  it  were  re- 
pealed pro  tanto^.    It  is  also  settled,  that  this  statute  does  not  give 
any  new  jurisdiction  to  the  justices  of  assize,  &c.  where  they  had 
none  before"^ ;  and  therefore  where  the  penalty  is  to  be  recovered  by 
action,  &c  or  information,  either  in  the  courts  of  record  at  Wetimin^ 
9ter  only,  or  in  the  king's  courts,  wherein  no  eeeoin,  proieeUan^ 
or  wager  of  law  shall  be  aUowedj  (which  words  are  held  to  mean 
the  courts  at  Westminster^)  the  statute  21  Jac.  I.  does  not  apply*; 
and  a  suit  prosecuted  at  the  assizes,  ice.  to  recover  such  penalty  is 
erroneous* :  And  for  the  same  reason,  the  statute  only  restrains  the 
proceedings  on  penal  statutes  in  the  superior  courts,  where  the  in- 
former, before  the  passing  of  that  statute,  might  have  sued  in  the  in- 
ferior as  well  as  the  superior  courts,  by  action,  bill,  plaint,  suit,  or 
information*.      The  true  rule  seems  to  be,  that  on  all  penal  laws 
antecedent  to  the  statute  21  Jac.  I.  c.  4.  where  the  justices  of  assize 
and  superior  courts  at  Westminster  have  a  concurrent  jurisdiction, 
both  as  to  the  subject  matter  and  mode  of  proceedis^\  the  suit 
must  be  commenced  before  justices  of  assize,  or  at  the  sessions,  and 
not  before  the  justices  at  Westminster :  For  though  the  statute  21 
Jac.  I.  gives  no  new  jurisdiction  to  inferior  justices,  yet  it  in  terms 
takes  away  the  jurisdiction  of  the  courts  at  Westntinster.    But  in 
suits  on  those  statutes  that  give  debt,  &c.  and  mention  not  justices 


»  1  Salk.  373.  394.  3  Danit  k,  EaU,  368. 

*  Willes,  634.  f  Cro.  Car.  146.  2  Str.  1 143. 

«  1  Salk.  378,  3.  Sdw.  2VL  iH  3  Ed.  579.  f  4  Durof.  k,  East,  J  09.  Hes  ▼.  Ftrrk,  H. 

^Cra  Car.  US.  Caitb.  465.  4 Paint  &  37  Geo.  III.  m  Stm.   1  Saund.  31S.  c  m 

Eui,  116.         i:  mtis. 

•  Cro,  Car.  112.  W.  Jod.  193.  t.  Raym.  k  4  x)un£  k  Bait,.  116. 


540  OF  SETTING  ASIDJB,  AND 

of  assize  or  of  the  peace,  or  where  the  inferior  court  has  not  a  cob* 
current  Jurisdiction,  both  as  to  the  subject  matter  and  mode  of  ])r»- 
ceediugy  they  roust  be  brought  in  the  superior  courts,  otherwise  theie 
would  be  a  defect  of  remedy*. 


By  the  same  statute,  §  4.  ^^  no  officer  or  minister  of  any  court  of 
record,  shall  receive,  file  or  enter  of  record,  any  informatioo,  bill  or 
plaint,  count  or  declaration,  grounded  upon  the  said  penal  statutes, 
**  or  any  of  them,  which  are  appointed  to  be  heard  and  determined  in 
**  their  proper  counties,  until  the  informer  or  relator  hath  first  taken 
<^  a  corporal  oath,  before  some  of  the  judges  of  that  court,  that  the 
**  ofience  or  oi&nces  laid  in  such  information,  &c.  was  or  were  not 
'^  committed  in  any  other  county  than  where  by  the  said  information, 
**  &c.  the  same  is  or  are  supposed  to  have  been  committed ;  and  that 
<<  he  belicTeth  in  hi^  conscience  the  ofience  was  committed  within  a 
^f  year  before  the  information  or  suit,  within  the  same  county  where 
**  the  said  information  or  suit  was  commenced,  the  same  oath  to  be 
'^  there  entered  of  record*"  :*'  And  upon  this  clause  of  the  statute,  the 
proceedings  were  stayed  on  motion,  in  a  penal  action  on  the  35  Edw. 
III.  St.  4.  c«  8,  where  the  application  was  made  in  an  early  stage  of 
the  cause,  because  no  affidavit  had  been  filed,  that  the  oflTence  was 
committed  within  the  county  where  the  action  was  brought,  or  within 
a  year  before  the  bringing  of  it,  according  to  the  21  Jac,  I.  c.  4% 
But  in  a  subsequent  case,  where  the  application  was  not  made  till 
after  verdict,  the  court  would  not  stay  the  proceedings  on  a  similar 
ground,  in  a  penal  action  op  the  21  Uen«  VIII.  c.  13«  §  29.  for  non- 
residence''. 

ilctioos  or  prosecutions  for  the  recovery  of  penalties  on  the  reoeiiaie 
laws,  must,  by  several  late  acts  of  parliament,  be  commenced  and 
carried  on  in  the  name  of  the  attorney  general,  or  other  oflker  of  the 
revenue.  Thus,  by  the  26  Geo.  III.  o.  77.  §  13.  '<  if  an  action  be 
*^  commenced  or  prosecuted,  for  the  recovery  of  any  penalty  or  for- 
'*  feiture,  by  virtue  of  any  act  rekting  to  the  cu$i<nm9  or  exci9e, 

unless  the  same  be  commenced  and  prosecuted  in  the  name  of  the 
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^  attorney  general,  or  some  officer  of  the  said  revenues,  the  same, 
*'  and  all  proceedings  therein,  are  declared  to  be  null  and  void  ;  and 
'*  the  coart  shall  not  permit  or  suffer  any  prooeedings  to  be  had 
<<  thereupon.'*  By  the  30  Geo.  III.  c.  104.  §  38.  <<  it  shall  not  be 
*^  lawful  for  any  person  or  persons  to  commence  or  enter,  or  cause  or 
'*  procure  to  be  commenced  or  entered,  or  filed  or  prosecuted,  any 
''  action,  suit,  bill,  plaint,  or  information,  for  the  recovery  of  any 
**  penalty  or  penalties,  inflicted  by  any  of  the  laws  touching  or  con- 
'*  cerning  lofferief,  or  by  that  act,  unless  the  same  be  commenced, 
*^  entered,  filed  and  prosecuted  in  the  name  of  his  majesty^s  attorney 
'*  general,  in  the  court  of  Exchequer  at  Westmmater,  if  the  offence 
*'  shall  be  committed  in  England ;  or  in  the  name  of  his  majesty's 
'^  advocate  general  in  the  court  of  Exchequer  in  Scotlandy  if  the 
**  offence  be  there  committed  :  And  if  any  action,  &c.  shall  be  com- 
"  menced  or  entered  in  any  other  person's  name  or  names,  the  same 
*'  and  all  proceedings  thereupon  had  are  declared  to  be  null  and  void ; 
^  and  the  court  where  such  proceedings  shall  be  so  commenced,  shall 
^'  cause  the  same  to  be  stayed.''  And  there  is  a  similar  clause  in  the 
statute  44  Geo.  III.  c.  08.  §  10.  with  respect  to  actions,  &c.  for  the 
recovery  of  penalties  incurred  by  virtue  of  that  or  any  other  act  or 
acts  of  parliament,  relating  to  his  majesty's  stamp  dutiegf  or  any 
other  duties  under  the  management  of  the  commissioners  of  the 
duties  on  stamped  vellum,  parchment  and  paper*. 

In  an  action  for  bribery,  on  the  2  Geo.  II.  c.  24.  the  courts  will 
stay  the  proceedings,  even  after  verdict,  upon  the  claase  of  discovery** ; 
or  if  there  has  been  any  wilful  delay  in  prosecuting  the  action^.  And 
the  proceedings  have  been  stayed  in  an  action  on  the  18  Geo.  II.  c. 
34.  §  1.  for  keeping  a  gaming  house;  because,  by  a  previous 
statute"*,  the  penalty  is  payable  on  conviction,  before  a  justice  of  the 
peace.  But  in  a  qui  tarn  action  for  insuring  lottery  tickets,  contrary 
to  the  10  Geo.  III.  c.  34.  the  court  of  King's  Bench  would  not  stay 
the  proceedings,  upon  an  affidavit  of  the  defendant,  that  a  former 
action  had  been  brought  against  him  in  the  Common  Pleas,  for  the 


•  And  fee  tiie  itatiite  35  Geo.  111.  c.  55.  «    «  3  Donif.  &  Ewt,  5.  but  tee  Uie  caie  of 
i  16.  Immfutiam  ▼.  Sir  WtMrnm  Mtifuitn,E.  44 

*  4  Bur.  92S7.  1  Blac.  Rep.  665.  8.  G.  Geo.  111.  K.  B. 

but  Me  3  Wilt.  35.   3  Seond.  148.  c.  when  '  19  Geo.  II,  o.  83.  $  1*. 
the  party  was  pat  to  hii  mubia  f  Mrt/o. 
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same  oflbnce,  in  which  he  bad  had  leave  to  compound ;   but  said  be 
must  plead  such  matter  specially* :   And  the  court  would  not  stay 
the  proceedings,  in  an  action  against  a  sheriflTs  officer,  on  the  S2 
Geo.  II.  c.  26.  §  12.  though  a  similar  action  had  been  commenced 
against  the  sheriff,  for  the  same  offence*".    Yet,  where  actions  had 
been  brought  against  lioth,  and  a  verdict  obtained  in  each,  the  court 
stayed  the  proceedings,  on  payment  of  one  penalty,  and  the  coats  ia 
both  actions^.    So  where  A  and  B,  having  recovered  in  separate 
,  actions  for  libels  against  different  parties  engaged  in  the  manage- 
ment and  publication  of  the  same    newspaper,  commenced   fresh 
actions  against  the  same  parties,  each  suing  that  party  against  whom 
the  other  had  recovered,  the  court  would  not  interfere  in  a  summary 
way,  to  set  aside  the  latter  proceedings^.     In  order  to  stay  proceed* 
ings  in  an  action  on  the  general  turnpike  act,  13  Geo.  III.  c.  84.  §  IS. 
JDr  using  a  greater  number  of  horses  than  is  thereby  allowed  for 
drawing  waggons,  &c.  on  the  ground  of  its  being  necessary  by  reason 
«of  deep  snow  or  ice,  an  application  must  be  made  to  the  court  above, 
<in  which  the  action  is  brought,  and  the  defence  is  not  available  at  mim 
priutl*.    In  an  action  for  non-residence,  on  the  statute  43  Geo.  III. 
c.  84.  §  12.  the  proceedings  were  stayed  after  declaration,  in  the 
•Common  Pleas,  on  the  statute  54  Geo.  III.  c.  6.':   But  the  court 
would  not  stay  the  proceedings  on  a  writ  suggested  to  be  the  com- 
mencement of  an  action  for  non-residence,  before  the  delivery  of  the 
declaration,  without  some  other  evidence  of  the  nature  of  the  action' ; 
and  they  refused  to  extend  the  relief  of  the  statute,  to  a  case  when 
the  defendant  had  obtained  a  rule  to  compound,  before  it  bad  passed^. 


By  the  Bank  acts',  the  courts  are  authorized  to  stay  prooeedmgi^ 


•Cowp.  744. 

^2DurDf.&  East,  512. 

e  Id.  712. 

^  2  Bos.  &  Pul.  69. 

«  1 1  East,  484. 

'  5  Taunt  305.  This  statute  was  conti- 
nued by  the  54  Geo.  III.  c.  44.  And  by  the 
statute  54  Geo.  III.  c  54.  §  4.  the  court,  or 
a  judge,  is  authorized  to  stay  the  proceed- 
ings in  such  an  action,  upon  certain  condi- 
tions: And  for  determinations  on  this  sta- 
tute, sea  5  Taaau  629,   1  Marsh.  368.  5 


Taunt  807.  1  Marsh.  37&  &  C.  5  Taut 
843.  1  Marsh.  387.  S.  C.  6  Taunt  19a  1 
Marsh.  547.  S.  C.  See  also  the  ktatnte  3T 
Geo.  III.  c.  99.  §  5,  &c.  for  enforcing  the 
residence  of  spiritual  persons  on  their  b^ 
neficer. 

ff  5  Taunt  304. 

h  /d.  306. 

>  37  Geo.  III.  e.  45.  §  2.  37  Gea  UL  c 
91.f  1.38  Geo.  IlLc  1.  §  1.43  Oea.IIU 
€.18. . 


STAYING  THE  FROCEEBiNOS.  649 

IB  actions  broagbt  against  the  goTernor  and  company  of  the  bank  ot 
Sngkmdf  during  the  continuance  of  the  restriction  thereby  imposed 
on  payments  by  the  said  goTernor  and  company  in  cashi  to  compel 
payment  of  any  note  of  the  said  goYemor  and  company  expressed  to 
be  payable  on  demand  ;  or  of  any  note  of  the  said  goYemor  and  com.- 
pany  made  payable  otherwise  than  on  demand,  or  of  any  other  debt, 
which  the  said  governor  and  company  shall  be  willing  to  pay  in  their 
notes  expressed  to  be  payable  on  demand  ;  until  the  expiration  of  the 
time  limited  for  the  continuance  of  such  restriction. 

In  actions  for  general  damages,  it  is  a  rule  that  the  proceedings 
cannot  be  stayed,  on  making  satisfaction  to  the  plaintiff:  And  accord- 
ingly, in  an  action  against  the  ^eriff,  for  a  false  f^um  to  a  fieri  fa- 
cia»f  the  court  of  King's  Bench  refused  to  stay  the  proceedings,  on 
payment  of  the  money  IcYied*.  But  there  ar^  some  exceptions  to  this 
rule.  In  replevin  for  instance,  where  the  defendant  avows  for  rent, 
the  courts  will  stay  the  proceedings,  on  bringing  it  into  court,  and 
payment  of  costs^.  But  the  proceeding^  cannot  be  stayed,  where 
the  avowry  is  for  damage  feasant^ ;  because  the  courts  in  such  case 
have  no  rule  to  gupdcthem  in  ascertaining  the  damages.  Where  the 
defendant  in  replevin  made  cognizance  as  bailiff  of  the  lord  of  a 
manor,  under  a  distress  on  the  plaintiff  as  constable  of  a  township, 
for  palfrey  rent,  the  court  of  Common  Pleas  would  not  stay  the  pro- 
ceedings, upon  payment  of  costs,  on  the  application  of  the  defendant''. 
But  in  a  subsequent  case,  where  cognizance  was  made  by  the  de- 
fendants, as  bailifls  of  the  commissioners  appointed  by  an  inclosure 
act,  under  a  warrant  of  distress,  for  non-payment  of  several  sums  of 
money  ordered  by  the  commissioners  to  be  paid  by  the  plaintiff  by 
virtue  of  the  said  act,  the  proceedings  in  replevin  were  stayed  by  the 
court  of  King's  Bench,  on  payment  of  the  costs  of  the  action  and  dis- 
tress and  replevying  the  goods,  and  delivering  up  the  replevin  bond 
to  be  cancelled  ;  there  being  no  special  damage*.  There  is  indeed  a 
case,  where  the  latter  court,  under  particular  circumstances,  stayed 
the  proceedings  in  an  action  of  trespaee  for  seising  goods,  on  the  de- 
fendant's undertaking  to  restore  the  goods,  or  pay  the  full  value  of 


»  7  Dorat  le  Satt,  335.  •  8  Mod.  379. 

^  SSalk.  597.   1  a  Bkc  24.   1  Boi.  fc  « 3  Bos.  fc  Pul.  603. 

PaU  dSa.  f  )  M«iiU  k  S«U  595, 
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tbeiOy  with  the  costs  of  the  action*  :  But  this  seems  to  be  oontnrj  (o 
tbeir  usual  practice,  in  actions  of  that  nature ;  and  in  a  subsequent 
case,  the  court  of  EiLchequer  refused  to  stay  the  proceeding^  in  sudi 
an  action,  upon  the  like  terms,  where  it  would  not  end  the  salt,  and 
particularly  as  the  value  of  the  goods  was  not  admitted^. 

In  trover  for  money,  the  courts  will  give  the  defendant  leave  to 
bring  it  into  court"* :  And  where  trover  is  brought  for  a  specifio 
chattel,  of  an  ascertained  quantity  and  quality,  and  unattended  with 
any  circumstances  that  can  ehhance  the  damages  above  the  real 
value,  the  courts  will  make  an  order  for  staying  the  proceedings,  upon 
delivering  it  to  the  plaintiff,  and  payment  of  costs' :  And  this  is  the 
more  reasonable,  as  the  action  of  trover  comes  in  place  of  the  M 
action  of  cfefifiMe.  But  the  courts  will  not  stay  the  proceedings, 
where  there  is  an  uncertainty,  either  as  to  the  quantity  or  qaality  of 
the  thing  demanded*;  or  there  is  any  tort  that  may  enhance  the 
damages  above  the  real  value,  and  there  is  no  rule  whereby  to  esti- 
mate the  additional  damages^  In  trover^  by  the  assignees  of  a  bank- 
rupt, for  a  steam  engine,  &c.  the  court  of  King^s  Bench  made  a 
special  rule  for  staying  the  proceedings,  on  delivering  to  the  plaintift 
a  part  of  the  goods  for  which  the  action  was  brought,  and  payment  of 
costs  up  to  that  time,  provided  the  plaintifls  would  accept  thereof  in 
discharge'  of  the  action ;  or  otherwise,  that  the  articles  delivered 
should  be  struck  out  of  the  declaration,  and  the  plaintifls  be  subject  to 
costs,  unless  they  should  obtain  a  verdict  for  the  remaioder  of  the 
goods,  or  prove  a  deterioration  of  the  part  delivered  up>. 

In  an  action  of  trespass^  the  proceedings  were  stayed.  In  die  oooK 
of  King^s  Bench,  on  the  ground  that  the  plaintiff  had  before  brought 
an  action  of  replevin,  and  recovered  damages  for  the  same  cause  of 
aclion\  And  in  ejectment^  when  the  lessor  of  the  plaintiff  has  two 
actions  depending  at  the  same  time,  for  the  same  premises,  in  diflfareot 


•  7  Durnf.  lb  Rast,  53.  Rep.  ISO.  wttr^u 
I*  3  Anstr.  896.  •  Banitfl,  S84. 

•  1  Sir.  142.  '3  Bor.  1364.  S  Mae.  Rep.  908. 

'  3  Bar.  1364*  ^y.  Rep.  80.   2  Ewiem,  ff  BrwuAm  and  othen,  aangneciv  fcc  ▼• 

144,  5.  Cas.  Pr.  C.  P.  59.  lt)0.  Barnes.  281.  Aui6n,  T.  34  Geo.  ilL  K.  B.  aad  tee  7 

Pr.  Reg.  260.  S.  C.  but  see  S  Salk.  597.  8  IXimf.  &  East,  54. 

Str.  828.  Id.  1191.  1  WIls.  83.  S.  C.  Saf.  ^  LuA  ▼.  /V«I/»T.  89  Geo.  III.  E.  1- 
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Cburta,  the  proceedings  in  one  of  them  may  be  stayed^  until  the  other 
be  determined'.  But  where  the  plaintiff  brought  replevin  for  goods 
levied  under  a  warrant  of  distress,  for  an  assessment  made  by  a  spe- 
cial sessions  under  the  highway  act,  13  Geo.  III.  c.  78.  §  47.  on  the 
ground  of  the  premises  for  which  he  was  assessed,  being  situated 
without  the  township  which  was  liflible  to  repair  the  road,  the  court  of 
Common  Pleas  refused  to  set  aside  the  proceedings^.  So  that  court 
will  not  set  aside  proceedings  on  a  replevin  bond,  because  the  action 
was  commenced  before  breach  ;  for  it  may  be  pleaded^ :  And  they  will 
Dot  stay  proceedings  in  an  action,  on  the  ground  of  a  bill  depending 
in  Chancery  for  the  same  cause^ ;  nor  in  order  to  abide  the  event  of  a 
decision  in  the  mayor's  court,  as  to  the  existence  of  the  debt,  on  a 
foreign  attachment*.  So,  in  a  late  case,  the  court  of  King*s  Bench 
refused  to  stay  execution  after  verdict  and  judgment,  which  was 
affirmed  on  error,  until  the  trial  of  an  indictment  for  perjury  against 
two  of  the  plaintiff  ^8  witnesses  in  the  action ;  and  because  this  seemed 
to  be  a  new  and  dangerous  experiment,  the  court  ordered  the  rule  to 
be  discharged  with  costs^  If  a  plaintiff  deposit  a  negotiable  instru- 
ment  on  which  he  is  suing,  in  the  hands  of  a  third  person,  at  the  same 
time  giving  him  notice  of  the  action,  he  does  not  thereby  part  with 
his  right  of  action  ;  and  the  court  will  not  stay  the  proceedings,  at 
the  instance  of  the  defendant,  though  the  depositary  sue  on  the  same 
instrument'.  Neither  will  they  stay  the  proceedings,  in  an  action  for 
the  escape  of  a  certificated  bankrupt,  taken  in  execution,  and  released 
by  the  sheriff  upon  production  of  his  certificated 

When  an  action  is  brought  pending  a  reference,  which  it  has  been 
agreed  shall  operate  as  a  stay  of  proceedings',  or  otherwise  contrary 
to  good  faith,  the  courts  will  not  suffer  the  plaintiff  to  proceed  in  it : 
And  they  will  stay  the  proceedings,  when  the  action  is  brought  by  an 
attorney,  without  proper  authority ;  foir  otherwise  the  defendant  might 
be  twice  charged^.  So  where  an  action  was  brought  against  an  agent 
for  prize  money,  the  court  of  King's  Bench  set  aside  the  proceedings. 


•  Andr.  297.  2  Sel.  Pr.   144.  Adams  on          '1  Taunt.  109. 
Bjeetment,  288,  9.  h  4  Taant.  63 1 . 

^  2  New  Rep.  C.  P.  399.  *  Post,  Chap.  XXXIV.  but  see  2  Moore, 

•5  Taunt.  776.  30. 

«  2  Boi.  &  Pol.  137.  k  I  Durof.  k,  Bast,  62.  1  Chit,  R«»p.  194. 

•  6  Taont.  74.  bat  see  itf.  193.  fh.J  ante,  107. 
f  4Manle&Sel.  140; 
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viiih  costs  to  be  paid  by  the  attorney ;  because  the  letter  of  attorney 
from  the  plaiotiffi  to  receive  the  prize  moDey,  was  not  duly  attested, 
pursuant  to  the  20  Geo.  II.  c.24.  §  6^  And  in  the  ConninoB  Pless, 
tfhere  claims  were  made  on  a  prize  agent,  by  several  persona,  for 
prize  money  due  to  a  sailor,  be  was  permitted,  as  a  public  oflkser,  to 
pay  the  money  into  court,  for  the  benefit  of  the  claimant  who  should 
prove  his  authority  to  receive  it*'.  But  where  a  feme  covert  living 
apart  from  her  husband,  under  a  sentence  of  separation,  with  alimoaj 
allowed  pendente  lUe  in  the  ecclesiastical  court,  brought  ire^poia  b 
her  husband's  name,  for  breaking  and  entering  her  house,  and  taking 
her  goods,  the  court  of  King^s  Bench  refused,  on  the  applicatioD  of 
the  defendants,  to  set  aside  the  proceedings ;  though  supportad  by  an 
affidavit  of  the  husband,  that  the  action  was  brought  without  his 
authority^  And  the  court  of  Common  Pleas  will  not,  at  the  instance 
of  the  defendant  in  ejecitnentf  interfere  against  a  plaintiflr,  who  lays  a 
deniise  by  the  assignees  of  a  bankrupt,  without  their  pevmission  ;  they 
having  given  up  the  property  to  the  bankrupt,  and  the  plaiatiff 
claiming  under  him"*.  On  shewing  cause  agauist  a  rule  for  atayiog 
proceedings,  in  an  action  on  a  promissory  note  in  the  King's  Bench, 
on  an  affidavit  that  the  note  was  obtained  without  consideratioB,  it 
being  objected  that  the  court  would  not  interfere  in  this  matter,  wbkh 
was  proper  for  the  trial  of  the  cause ;  the  court  said,  it  was  often  done 
on  such  applications,  if  the  other  side  did  not  contradict  the  aasertkm 
of  the  defendant ;  but  when  there  were  contradictory  affidavits,  the 
court  would  not  interfere  in  this  summary  way,  but  put  the  defendant 
to  insist  on  it  as  a  defence  at  the  trial*. 


There  are  other  grounds  of  staying  the  proceedings ;  not  absolutely, 
but  for  a  time,  or  until  something  be  done  for  the  benefit  of  the 
defendant :  These  are,  peodiog  a  writ  of  error ;  until  security  be 
given  for  the  payment  of  costs ;  or  until  the  costs  are  paid,  of  a 
former  action  for  the  same  cause. 


•  (PHara  v.  Inmu,  M.  27  Geo.  III.  KB.  ^1  Taant  166. 

and  4ee  the  statutes  26  Geo.  III.  c.  63.  «  9  East,  471. 

§1,2.  32  Geo.  III.  o.  34.  f  1,  2.  55  Geo.  '  3  Taanu  440. 

III.  c  60.  1  Bos.  &  Put.  161.  •  Dirturr.  7«yft^  £,93000.01.  K.% 
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A  writ  of  error  regularly  sued  out  is  a  $uper$edeM  of  ezecutioDt 
in  the  King's  Bench,  from  the  time  of  its  allowance*;  or,  in  the 
Common  Pleas,  from  the  delivery  of  it  to  the  clerk  of  the  errors^ : 
pnrrided  bail,  when  requisite,  be  put  in  thereon  in  due  time^  But 
tiiis  does  not  prevent  the  plaintiff  from  proceeding  by  9cire  facias, 
or  action  of  debt  on  the  judgment,  against  the  principal ;  nor,  after 
the  return  of  nom  e«l  inventm  to  a  capias  ad  satirfaciendum^  by 
scire  faciasy  or  action  of  debt  on  the  recognizance  against  the  bail. 
In  such  cases  however,  if  the  writ  of  error  be  not  evidently  brought 
for  the  mere  purpose  of  delay,  the  courts  will  stay  the  proceedings 
upon  terms,  pending  the  writ  of  error^.  But  this  is  not  a  matter  of 
course* :  and  if  it  be  apparent  to  the  courts,  that  the  writ  of  error  is 
brought  merely  for  delay,  they  will  not  stay  the  proceedings^  How 
tiiat  is  to  be  made  out,  depends  upon  the  circumstances  of  each  par- 
ticular case.  In  general,  the  courts  will  not  stay  the  proceedings, 
where  the  defendant  or  his  attorney  has  declared,  that  the  writ  of 
error  was  brought  only  for  delay,  or  used  expressions  tantamount  to 
such  a  declaration* :  But  the  declaration  of  an  attorney's  clerk^,  or 
the  belief  o(  the  plaintiff  or  his  attorney',  that  it  is  brought  for  dday, 
is  not  sufficient;  nor  that  the  defendant  had  said  to  the  plaintiff,  that 
when  he  could  put  off  the  matter  no  longer,  he  would  go  to  gaol^. 
And  the  proceedings  have  been  stayed,  pending  a  writ  of  error,  on  a 
judgment  of  noiisiitt^ ;  although  it  was  objected,  that  the  writ  of  error 
must  have  been  evidently  brought  for  the  purpose  of  delay :  for  it  was 
said,  that  the  practice  not  to  stay  proceedings  pending  a  writ  of  error, 
must  be  confined  to  those  cases  where  the  party  himself,  er  his  at- 
torney or  bail,  have  declared  that  the  writ  of  error  was  brought  for 
dday.  But  where  the  deft^ndants,  on  a  judgment  recovered  in  the 
Common  Pleas,  first  brought  a  writ  of  error  in  the  King's  Bench,  and 


•1  Salk.  3dl.   1  Bar.  340. 
^  BamM,  SOS.  S09. 

•  2  Str.  781.  1  Danif.  h  Eaft,  379. 

•  I  Str.  4)9.    1  Wils.  120.    3  Bur.  1389. 
Covp.  79.  3  Dnruf.  &  Bayt,  78. 

•  S  Darnf .  h  East,  78. 

'  Carter  ▼.  J^ofarir,  M.  9S  Geo.  III.  K.  B. 
Ar  BuUtr,  Jott.  4  Dttnif.  k,  Baft,  438.  n. 
(€}.  1  SmttlilL  333.  aetord,  Coirp.72.  «fMk 
coSArt. 

•  3  Danil  fc  Bait,  79.  dPamf.  *Bait, 


714.  S  H.  Blac.  30.  9  Boa.  Je  PuL  399.  For- 
re»ty  96, 7.  9  Maule  fc  SeL  474.  476. 

k  Per  Ckr.  M.  45  Oca  III.  K.  B.  9  Smitli 
R.  60.  S.  C. 

*  3  Domf.  8c  Baft,  78  Qeghorn  v.  Irelamf, 
£.  98  Geo.  III.  K.  B.  9  Price,  999. 

^P&Cur.  MY41Geo.IlI.  K.B.  and  tea 
7Taant.  337.  1  Moora,  953.  S.  C. 

1  5  Domf.  fc  Eaat,  669.  4  Dumf.  H  Saat. 
436.  Btmb,  amfra.  and  lae  1  H.  Blac  439. 
Forrtfty  96|  7* 
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then  brought  another  returnable  in  Parliament,  after  prhicb  thef 
non-pronsed  the  first  writ  of  en-or,  and  then  obtained  a  rule  to  shew 
cause,  why  the  proceedings  in  an  action  upon  the  judgment  brought 
in  the  King's  Bench  should  not  be  stayed,  pending  the  second  writ 
of  error,  the  latter  court  discharged  the  rule  withjL*osts;  as  it  plainly 
appeared,  from  the  defendant's  own  conduct,  that  tliere  was  no  foua- 
dation  for  a  writ  of  error,  and  that  it  could  only  be  brought  for 
vexatious  purposes*.  In  ejectment,  if  there  be  judi^ment  for  the 
plahitiflT,  and  the  defendant  bring  a  writ  of  error,  the  court  of  King's 
Bench  will  not  suffer  the  latter  to  proceed  in  a  new  ejectment,  on  the 
same  title,  till  he  has  quitted  possession,  or  the  tenants  have  at- 
torned to  the  lessor  of  the  plaintiff^:  And  where  a  defendant  ia 
ejectment  brought  a  writ  of  error  in  parliament,  the  court  obliged 
him  to  enter  into  a  rule,  not  to  commit  waste,  during  the  pendency 
of  the  writ  of  error*^.  So  if  there  be  judgment  for  the  defendant  ia 
ejectment,  and  the  lessor  of  the  plaintiff'  bring  a  writ  of  error,  the 
court  will  not  suffer  him  to  proceed  in  a  new  ejectment,  on  the  aame 
title,  until  the  costs  are  paid  of  the  former  ejectment ;  unless  be  eta 
satisfy  them  that  the  writ  of  error  is  brought  with  some  odier  view 
than  to  keep  off*  the  payment  of  the  costs'*. 

In  order  tp  stay  the  proceedings. in  an  action  of  debt  on  judgment, 
pending  a  writ  of  error,  it  is  necessary,  if  the  action  be  bailable,  that 
the  defendant  should  be  first  in  court,  by  putting  in  and  perfecting 
bail^.  And  where  an  action  is  brought  upon  a  judgment  of  the 
Common  Pleas,  the  court  of  King's  Bench  will  not  stay  the  pro- 
ceedings, pending  a  writ  of  error,  without  the  defendant's  giving 
judgment  in  the  second  action^,  and  undertaking  not  to  bring  a  writ 
of  error  upon  that  judgment'.  But  if  the  action  be  brought  upon  a 
judgment  of  the  King's  Bench,  these  terms  make  no  part  of  the 
rule ;  because  in  general,  actions  on  judgments  are  vexatious,  and  the 
plaintiff  might  have  his  execution  on  the  first  judgment^  :  And  wbert 


•  9  Durnf.  k,  East,  78.  but  see  6  Darnf.  '  Per  BulUr^  Jatt  1  Dumf.  fc  Eaft,  638. 
%  East,  400.  and  see  Cas.  Pr.  C  P.  114.  Pr.  Re;.  S2. 

b  1  Salk.  258,  9.  S.  C. 

•  3  Bar.  1823.  f  Cowp.  72.  Swmn  ▼.  BouUm,  H.  35  Oca 
'  1  Str.  554.  Adamii,  289.  III.  K.B.  and  see  2  Biac.  Rep.  780.  C.  R 

•  6  Damf.  bs,  East,  9.    6  Durnf.  &  East,  >»  Per  Btdler,  Just.  1  Dunif.  &  East,  63S. 
45^*  «ndaeeGas.Pr.C.P.na.Pr.Res.83.&0- 
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the  proeeediDgs  were  stayed  without  imposing  these  terms,  and  the 
plaiotiflT  died  before  judgment  affirmed,  the  court  would  not  after- 
wards permit  judgment  to  be  entered  nunc  pro  tunc^. 

If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring  an 
action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  on 
the  second  judgment,  in  the  Kins^'s  Bench,  till  the  writ  of  error  be 
determined^.  In  this  court  tlierefore,  the  plaintiff  cannot  be  benefited 
by  bringing  an  action  on  the  judgment,  pending  a  writ  of  error, 
except  in  cases  where  be  may  hold  the  defendant  to  special  bail :  and 
it  is  but  of  little  use  for  the  defendant  to  move  the  court  to  stay 
the  proceedings  in  such  an  action  ;  for  if  he  let  judgment  go  by 
default,  the  plaintiff  cannot  sue  out  execution.  But  in  the  Common 
Pleas,  the  plaintiff  may  take  out  execution  on  the  second  judgment, 
notwithstanding  the  writ  of  error,  unless  the  defendant  move  to  stay 
the  proceedings^. 

On  a  Bcire  facias,  or  action  of  debt  on  recognizance  against  bail, 
when  a  writ  of  error  is  allowed  on  the  judgment  in  the  original 
action,  before  the  expiration  of  the  time  allowed  for  the  bail  to  sur- 
render their  principal,  the  court  of  King's  Bench,  without  regard  to 
the  time  when  the  application  is  made,  will  stay  the  proceedings, 
until  the  writ  of  error  be  determined'* ;  the  bail  undertaking  to  pay 
the  condemnation  money,  or  surrender  the  defendant  into  the  custody 
of  the  marshal,  withinybur  days  next  after  the  determination  of  the 
writ  of  error,  in  case  the  same  shall  be  iletermined  in  favour  of  the 
defendant  in  error*.  And  so,  in  the  Common  Pleas,  where  the  appli- 
cation is  made  by  the  bail,  within  tiie  time  allowed  for  surrendering 
their  principal,  the  court  will  stay  the  proceedings  at^uinst  them, 
pending  the  writ  of  error,  without  their  giving  judgment  in  the  scire 
facieUf  or  action  of  debt  on  the  recognizance  ;  which  would  preclude 
them  from  surrendering  the  delendaut^  But  if  the  bail  in  thai  court 
do  not  apply  to  stay  the  proceedings  pending  error,  till  their  time  to 


•  1  Durof.  fc  Ea«t,  637.  *  1  Str.  419, 

^3  Durnf.  &  East,  643.    4  Bur.  2454.  «  1  Bur.  340.   11   East,  316.  but  see  2 

S.P.  bat  tee  1  Str.  526.  irmA.  coff/ra.  Str.  761.   87'2.   1\270.   3  East,  546.  tm6, 

«  Barnes,  203*  Cas.  Pr.  C.  P.  129.  S.  C.  contra, 

WJiles,  183.  Ca?.  Pr.  C.  P.  159.  S.C.  Wilks,  '  Barnes.  66.  68.  Cas.  Pr.  C.  P.  1  le.  Pr. 

Itt4.  Bamcf,  203.  S.  C.  Reg.  82.  S.  C. 
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snrreDder  is  out,  the  cotirt  will  not  give  tbem  any  time  for  that  pttr*'' 
pose,  but  only  four  days  to  pay  the  money  in,  after  the  judgment  is 
affirmed* :  And  in  such  case,  they  roust  undertake  to  pay  not  only 
the  condemnation  money,  but  also  the  costs  of  the  action  against 
themselves,  the  costs  of  the  application,  and,  where  there  is  no  bail  io 
error,  the  costs  of  the  proceedings  in  error^  In  the  Exdhequer, 
when  a  writ  of  error  is  allowed  in  the  original  action,  and  the  bail 
apply  within  tlie  time  allowed  them  for  surrendering  their  prindpal, 
the  court  will  give  them  the  same  time  to  surrender  him,  after  judg* 
liient  aftrmed,  or  writ  of  error  non-prossed,  as  they  would  have  had 
at  the  time  of  the  allowance  of  the  writ  of  error^ :  And  where  the  ap« 
plication  is  not  made  by  the  bail,  until  after  the  expiration  of  the  time 
allowed  for  surrendering  the  principal,  the  court  will  stay  proceedings 
against  them,  until  the  writ  of  error  brought  in  the  original  action  is 
determined^.  But  bail,  in  that  court,  are  not  allowed  your  days  to  sur- 
render their  principal,  after  the  determination  of  a  writ  of  error,  where 
the  plaintiff  has  proceeded  by  Buhpasnq^  and  the  writ  of  error  was 
brought  after  the  return  of  the  captus  ad  Batisfomendum^ 

Where  error  was  not  brought  till  it  was  too  late  for  the  bail  to 
surrender,  the  court  of  King*s  Bench  in  one  case  would  not  stay  the 
proceedings'^  But  in  a  subsequent  case^,  the  proceedings  were 
stayed ;  the  bail  undertaking  to  pay  the  condemnation  money,  and 
the  costs  on  the  scire  facins^  in  four  days  after  affirmance ;  and  ia 
this  case,  there  being  no  bail  on  the  writ  of  error,  the  court  aaade  the 
bajl  also  undertake  to  pay  the  costs  on  the  writ  of  error,  in  case  the 
judgment  was  affirmed  ;  and  said,  it  was  a  favour  they  were  asking, 
and  they  would  make  them  submit  to  equitable  terms.  By  the 
affirmance  of  the  judgment  in  these  cases,  is  meant  the  final  affirm- 
ance of  it ;  and  therefore  where  the  judgment  on  a  writ  of  error  was 
affirmed  in  the  Exchequer  Chamber,  and  afterwards  another  writ  of 
error  was  brought,  returnable  in  Parliament,  tlie  proceedings  agaiasl 
the  bail  were  further  stayed,  till  the  determination  of  the  second  writ 
of  error"*. 


*  1  New  Rep.  C.  P.  67.  11  East,  319.  and  *  Wigh(w.  79.  AnU^  S09,  ia 

Barnes,  86.  '  1  Str.  443. 

k  1  New  Rep.  C.  P.  67.  f  S  Str.  877. 

c  2  Price,  296.  ^  5  Bar.  8819. 
'  Forfeit,  S5. 
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The  plaintiflrgot  jad^enl  on  the  $cirefacia$  against  bail,  pending 
arror  by  the  principal,  and  took  them  in  execution  ;  and  on  their 
moving  to  be  discharged,  the  court  of  King^s  Bench  said :  **  Though 
you  might  have  applied,  and  had  the  proceedinga  stayed,  yet  we  will 
not  set  them  aside :  If  an  action  of  debt  had  been  brought  upon  (he 
judgment,  we  should  have  granted  an  imparlance,  if  it  bad  been 
asked :  but  we  never  set  aside  the  judgment,  when  it  is  once  signed ; 
because  we  take  it  you,  by  your  not  applying  in  time,  have  submitted 
to  meet  the  plmntiff.     Quod  fieri  non  debetyfactmn  raJef*." 

In  ejeiiiukenlf'i  or  actions  qui  lam',  where  the  lessor  of  the  plaintiff, 
or  flie  plaintiff  himself,  is  unknown  to  the  defendant,  the  latter  may 
call  for  an  account  of  bis  residence  or  place  of  abode,  from  the  oppo- 
site attorney ;  and  if  he  refuse  to  give  it,  or  give  in  a  fictitious  ac- 
count, of  a  person  who  cannot  be  found,  the  courts  wUl  stay  the 
proceedings,  until  security  be  given  for  the  payment  of  costs^.  And  in 
ejechnenty  where  the  lessor  of  the  plaintiff  is  an  infant%  resident 
abroad',  or  dead",  the  courts  will  sUy  the  proceedings,  until  a  re^ 
and  substantial  plaintiff  be  named,  or  some  responsible  person  under- 
take for  the  payment  of  costs**.  A  similar  undertaking  is  also  re- 
quired in  an  action  for  the  mesne  profits,  brought  in  the  name  of  the 
nominal  plaintiff  in  ejectment*.  But,  except  in  the  above  instances, 
the  defendant  is  not  allowed  to  call  on  tlie  plaintiff's  attorney,  for  an 
account  of  the  residence  or  place  of  abode  of  his  011001*" :  And  after 
verdict  in  a  Jienal  action,  the  court  of  Common  Pleas  would  not  com- 
pel an  attorney  to  discover  it*. 

It  was  not  formerly  usual  (o  require  security  for  costs,  where  the 


*  I  Str.  526.  Barnes,  20^.  aecorii.  bnt  see 
4  Bar.  2454.  3  Dtiriif.  &  East,  643.  tcmb, 
contra, 

*  1  Str.  681. 

«  Jd.  697.  ^05.  Barnes,  126. 

'  Adams  on  meeiment^  282.  For  the  no- 
tice of  motion  tot  this  purpose,  tee  Append. 
Chap.  XVIIl.  §  5.  And  for  the  rule  in  K.  B. 
for  sUying .  proceedings,  till  security  be 
giTen  for  costs,  see  Append.  Chap.  XLIV. 
(61. 

*  1  Str.  694.  9  3tr.  932,  1206.  1  Wila. 


130.  Cowp.  24.  Barnes,  183.  Bui.  iV?.  PrL 
112.  Adams,  281.  Append.  Chap.  XLIV.  § 
59,60.  bat  see  CoWp.  128. 

'2  Bur.  in7.  Say.  Costs,  153  S.  C. 
S>mth  ex  dim,  Jordan  v.  Roe,  M.  22  Geo.  111. 
K.  B.  Adams,  231,2. 

g  Barnes,  147.  2  Str.  1056.  Adams,  283. 

k  Append.  Chap.  XLIV.  }  60,  61. 

<  Say.  Kep.  78.  Say.  Costs,  154.  S.  C. 

k  2  Str.  705.  but  see  1  Str.  402. 

1  1  H,  Blac  534.  and  see  Barnes;  126. 
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plaiDiiff  resided  abroad%  except  in  ejecimenV*,  or  actions  qui  iam^ : 
For  it  was  considered,  that  such  a  proceeding  might  affect  trade,  by 
excluding  foreigners  from  our  courts ;  and  would  be  a  memos  of 
clogging  the  course  of  justice.  But  now,  although  a  plaintiff  is  not 
compellable  to  give  security  for  costs,  merely  as  a  foreigner,  if  he 
reside  in  this  country^;  yet  whether  he  be  a  foreigner  or  native,  if  he 
reside  abroad,  out  of  the  reach  of  the  process  of  the  court,  the  pro- 
ceedings may  in  general  be  stayed  till  his  return,  or  security  be  given 
for  the  payment  of  costs' :  And  upon  this  ground  proceedings  have 
been  stayed,  where  the  plaintiff  has  been  resident  in  ScotlandP^  or 
Ireland^.  So  where  the  plaintiff,  after  issue  joined,  has  been  coo- 
yicted  of  felony,  and  received  sentence  of  transportation,  the  court  of 

King's  Bench  will  compel  him,  or  bis  attorney,  to  give  security  for 

• 

costs,  retrospective  as  well  as  prospective*'.  In  an  action  by  execu* 
iorSf  the  plaintiffs,  residing  abroad^  may  be  compelled  to  give  security 
for  costs' :  And,  by  a  late  act  of  parliament^,  security  for  costs  may  be 
required  in  an  action  for  non -residence.  The  rule  requiring  such 
security,  however,  has  been  relaxed  by  the  court  of  Common  Pleas, 
in  fayour  of  foreign  seamen,  serving  on  board  English  ships' ;  qr 
being  in  the  habit  of  navigating  them  to  and  from  the  ports  of  this 
country"  :  And  where  the  plaintiff  was  a  prisoner  in  France^y  or  to 
English  officer  serving  in  South  America^  that  court  refused  to 
grant  a  rule,  compelling .  him  to  give  security  fur  costs.  The  reasoo 
for  obliging  a  plaintiff  to  give  such  security,  is  not  mutual : 
Therefore,  where  a  defendant  moves  that  the  plaintiff,  residing  abroad, 
should  give  security  for  costs,  the  court  will  not  make  the  rule 
mutual,  on  the  ground  that  the  defendant  is  also  resident  abroad'. 


•2  Sir.  1206.  1  Wilt.  266.  Say.  CoiU, 
155.  2  Bur.  1026.  4  Bar.  2105.  Cowp.  24. 
158.  S22.  1  H.  Blac.  106.  And  iee2  Aovtr. 
559.  by  which  it  seems,  that  in  the  £zche-« 
quer,  a  plaintiff  residing  abroad  is  not  com- 
pellable to  give  security  for  costs. 

*  2  Bur.  1177,  Say.  Costs,  531.  S.  C. 
«  1  Str.  697.  2Str.l206u  1  Wils.  266. 

#  MingotU  ▼.  Drummond,  Say.  Costs,  155, 
6.  1  H.  Blac.  106.  6  Taunt.  20.  1  Mvsh. 
421.  S.  C.  3  Moore,  78. 

•  E/an  ▼•  Heet,  H.  24  Geo.  IIT.  K.  B. 
Leadb  V.  Corbeii  and  othertt  M.  26  Geo.  III. 
K.  B.  1  Durnf.  k  Cast,  267.  362.  491.  8 
iJ.  Blac.  11 8.  a  Anstr.  359.  1  Taunt  64. 


'  .V«Le«n  ▼.  Attsiiii,  M.  36  Geo.  1IL  K- 

B.  Sheriff  V,  Far^uhurso9,  M.  37  Geo.  III. 
K.  B.  S.  P.  6  Taunt  379.  2  Marsh.  80.  S. 

C.  but  see  2  Bur.  1026. 

ff  1  Durnf.  &  East,  362.  SOU  ▼.  dth«r, 
M.  36  Geo.  III.  K.  B. 
^  1  Bam.  fc  Aid.  159. 
I  1  Brod.  k.  Btng.  277. 
k  57  Geo.  III.  c  99.  )  45. 
>  2  H.  Blac.  383.  1  Bos.  &  Pnl.  96. 
■  2  Taunt  253.  and  see  3  Mocre,  33. 
a  1  Taunt.  18. 
•  3  Moore,  77. 
f  6  Taunt  379.  2  Marsh.  80.      A. 
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And  if  one  of  several  plaintiflb  reside  in  this  country,  the  courts  will 
not  require  security  to  be  given  for  costs,  though  the  other  plaiutiif 
be  a  foreigner,  residing  abroad*";  and  though  the  first-mentioned 
plaintiff  be  a  bankrupt,  in  execution  for  debt^ 

The  above  are  the  only  grounds  upon  which  the  proceedings  can 
be  stayed,  for  want  of  security  for  costs :  It  being  holden,  that  they 
shall  not  be  stayed,  even  in  ejectment^  or  a  qui  tarn  action'^,  merely 
on  account  of  the  poverty  of  the  plaintiff,  or  his  lessor ;  or  because  he 
is  protected  as  servant  to  a  foreign  minister' ;  or  in  ejectment,  where 
the  lessor  of  the  plaintiff  is  known,  of  full  age,  and  resident  in  this 
country^.  An  infant  plaintiff  cannot  be  compelled  to  give  security 
for  costs,  on  the  ground  of  the  insolvency  of  his  prochein  anU^ ;  nor 
an  uncertificated  bankrupt,  suing  for  his  own  benefit,  as  for  the  pro- 
duce of  his  earnings  since  the  bankruptcy** ;  though  it  is  otherwise, 
where  the  action  is  brought  or  proceeded  in  by  a  bankrupt,  whether 
certificated  or  uncertificated,  Xor  the  benefit  of  his  assignees* :  And 
where  the  plaintiff  having  become  bankrupt  before  plea  pleaded,  the 
defendant  obtained  an  order  for  giving  security  for  costs,  and  after- 
wards pleaded  bankruptcy,  the  court  of  King^s  Bench  held  that  the 
plea  could  not  be  set  aside ;  but  that  the  order  for  giving  security  for 
costs  should  be  rescinded,  the  plaintiff  paying  the  costs  of  that  appli- 
cation, and  the  defendant's  rule  discharged^.  So  where  a  commis- 
sion of  bankrupt  issued  against  the  plaintiff,  who  was  gone  with  his 
family  to  JViete  York,  upon  the  petition  of  the  defendant,  who  was 
the  only  creditor,  and  chose  himself  sole  assignee ;  and  the  plaintiff 
Jbrought  an  action  against  the  defendant,  to  try  the  commission  ;  the 
court  of  Common  Pleas  refused  to  stay  the  proceedings,  till  he  should 
give  security  for  costs :  for  in  this  case,  the  defendant  having  pos- 
sessed himself  of  all  the  plaintiff's  property  as  assignee,  had  thereby 
rendered  it  impossible  for  the  latter  to  give  any  pledge  or  counter- 


•  1  East,  43 1^ 7  Tannt.  307.  »  1  Marsh.  4. 

^  1  East,  431.    1  MarsH.  477.  n.  ^  Cohen  v.  Bell,'?.  44  Geo.  I  ft.  K.  B.  and 

«  Caa.  Pr.  C.  P.  15.  see  1  East,  431.  2  Tanot  61. 

'  Cowp.  24.  Barnes,  126.  2  H.  Blac.  27.  '  7  Durnf.  &  Bant,  296,  Stindtrt  v.  Purse, 

*  Davks  qui  lam  v.  Soiomon,  T.  23  Geo.  H.  33  GcH).  HI.  K.  B.  Cohen  o.  JBe//,  T.  44 
III.  K.  B.  Geo.  in.  K.  B.  3  Maale  &  Sel.  283.  Roberi' 

'  1  Durnf.  &  Eait,  491.  and  see  2  H.  tons  v.  Arnold,  H.  38  Geo.  III.  K.  B. 

Blac.  383.  1  Bos.  St,  Pnt.  96.  2  Bos.  «(  Pol.  ^  1  Chit  Rfp*'?!^. 
236.  437.  Adam^  282,  3. 
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teeuriiy  to  those  who  might  become  bound  for  him*.  So  where  •■ 
insoltent  debtor^  haying  assigned  his  property  under  the  insolTcnt 
acts,  brought  an  action  to  recoyer  a  debt  incurred  before  the  assi^- 
ment,  the  assignees  having  refused  to  sue,  that  court  would  neicber 
set  aside  the  proceedings  in  such  action,  nor  require  tlie  inaolyent  to 
giye  security  for  costs'* :  And  in  a  late  case,  they  would  not  ooapel 
such  security,  in  an  action  brought  by  assignees,  on  the  groaod  tint 
one  of  the  plaintiffs  was  a  bankrupt,  and  the  other  a  prisoner  ia 
Newgate^.  So  the  court  of  King*s  Bench  will  not  stay  proceedtags 
onxi  quo  warranto  information,  until  the  prosecutor  giye  aeeuritf 
for  costs,  on  the  ground  that  the  relator  is  in  insoWent  circuni- 
Mtances,  where  it  appears  that  he  is  a  corporator,  and  no  fraud  is  sag- 
gested'. 

The  motion  for  a  rule  to  compel  security  for  costs,  should  ia  al 
cases  be  made  as  soon  as  the  defendant  can  reasonably  do  it,  after 
knowledge  of  the  fact  of  the  plaintiff^s  residence  abroad  ;  and  there- 
fere,  in  the  King's  Bench,  where  it  might  haye  been  made  earlier, 
it  comes  too  late  after  issue  joined,  and  notice  tX  trial  given*.  In  the 
Common  Pleas,  on  moving  for  a  rule  nm,  to  compel  the  plaintiff  to 
give  security  for  costs,  the  defendant  must  state  in  what  stage  the 
proceedings  are ;  and  the  court  vriil  not  grant  the  rule  fiin,  in  a  cause 
in  which  interlocutory  judgment  has  been  signed,  until  the  judgaMut 
has  been  set  aside^  But  in  that  court,  it  does  not  seen  to  be  neces- 
sary that  the  motion  should  be  made  before  issue  joined' ;  tliough 
after  a  defendant  has  undertaken  to  accept  short  notice  of  trial,  ha 
cannot  compel  a  plaintiff,  resident  abroad,  to  giye  security  for  coals^. 
The  defendant,  if  sued  alone,  must  put  in  bail  previous  to  the  appK* 
cation' :  But  if  a  foreigner  sue  two  defendants,  and  only  one  of  them 
put  in  bail,  that  one  may  require  the  plaintiff  to  give  security  far 
costs,  without  putting  in  bail  for  the  other  defendant^.  Where  the 
plaintiff  resides  in  this  country,  the  court  of  King^s  Bench  will  not 
grant  a  rule  requiring  the  (^nUff  to  give  security  for  costs,  unless  ap< 


«  2  New  Rep.  C.  P.  959.  '  1  Martb.  376. 

^  6  TaaiiL  193.  1  Marsh.  477.  S.  C.  t  U  4,  5. 

«  9  TaMt.  61.  k  3  Taunt.  979.  and  see  SUd  f.  Lk$,  U 

4  9  M««le*  Sd.  946.  973.  (aj. 

•5  B«it,  33S.'  v.Cmwimv,  T.  >  4  Daraf.  I&  Eatt, 697. 

44  Geo.  IIL  K.  B.  acwrd  6  Domft  I&  Saat,  »  6  XMiroL  Bk  Eaal,  496. 
597.  opfilfV* 
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plication  has  been  inade  to  him  for  that  purpose*.  Bot  where  the 
plaintiflT  resides  abroad,  the  court  will  compel  security  for  costs, 
without  a  previous  application  to  his  attorney ;  though  they  will  not 
order  a  stay  of  procecdinf^,  unless  such  application  has  been  made^. 

In  a  second  ejectment^  the  courts  will  stay  llie  proceedings,  until 
the  costs  are  paid  of  a  prior  one,  for  the  trial  of  the  same  title* ;  and 
also  the  costs  of  an  action,  if  any  has  been  brought,  for  the  mesne 
profits**.  And  it  matters  not,  wliether  the  second  qectment  b6 
brouglit  by  the  lessor  of  the  plaintiff,  or  by  the  defendamtf  in  the 
former  one^ ;  or  by  or  against  all  or  some  of  the  parties' ;  or  for  the 
same  or  diflfarent  premises,  so  as  it  be  on  the  same  title*;  and  for 
part  of  the  same  estate^ ;  nor  whether  it  be  brought  in  the  same  or  a 
different  eourt^ :  And  the  length  of  Ume  which  has  elapsed,  between 
the  first  and  second  qectment,  is  not  material^ ;  for  there  may  be 
many  good  reasons  why  the  defendant  did  not  call  for  the  costs 
sooner^  such  as  the  poverty  of  the  other  party,  or  a  view  to  quiet  any 
further  controversy^  The  vexation  of  the  party  is  said  to  be  the 
foundation  of  these  rules^ :  and  therefore,  if  there  appeared  to  be  no 
vexation,  the  courts  would  not  formerly  have  made  a  rule  for  stay* 
ing  proceedings,  until  the  costs  were  paid  of  a  prior  ejeclroent". 
But  the  practice  in  that  respect  is  altered^ ;  and  it  is  now  settled, 
tliat  the  proceedings  shall  be  staye<i  in  all  cases,  until  the  costs  are 
paid  of  a  former  ejectment :  And  the  courts  will  stay  fbem,  if  the 
conduct  of  the  party  against  whom  the  apjilicatioii  is  made,  has  been 


•  3  Maule  it  Sel.  883.  and  see  8  Smith 
R.  661. 

^  1  Bank  k  Aid.  331.  per  Bagtey^  J. 

«  1  Salk.  855.  858.  9.  1  Sir.  548.  554.  8 
Mod.  885.  ^.  C.  8  Str.  1158.  1806.  Smith 
a*  dte.  Jw4m  ▼.  Aw,  M.  98  Geo.  111.  K. 
B.  1  Dnrnf.  k.  East,  498.  1  Chit  Rn>-  1^3. 
K.  B.  Pr.  Rag.  174.  Bamea,  133.  8  Blac 
RaiK  904.  Say.  Coiita,  839.  S.  C.  8  Blac. 
Rep.  1158.  1180.  C.  P. 

'  4  East,  585^  But  they  will  not  extend 
the  rale,  to  as  to  inclode  the  dbiMgnt  in  the 
•ctkm  for  the  meioe  profits,  hoverer  vexa- 
tions the  proceedings  of  the  lessor  of  the 
pbiotiff  may  bare  been.  15  Bast,  833. 

•  9  Danif.  &  East,  883.  3  Bot.  k,  PoL 
88.  S,  P.  Adaas,  885. 


'  6  Dnrnf.  &  East  740.  Adams,  863, 4, 5. 
In  a  lar«  case,  the  proceedings  were  stayed, 
till  the  coats  were  paid  of  a  former  eject- 
ment, brought  by  the  father  of  the  lessor 
of  the  plaintiff,  against  the  defendant's  fa- 
ther, on  the  same  title.  8  Dnrnf.  k.  East, 
645. 

€Funlum  w.  Tkmtimit,  E.  84  Geo.  Itt. 
K.  B.  Do4  y.  Law,  H.  85  Gea  IIL  K.  B. 

^  6  Durnf.  h  East,  740. 

>  Adams,  883.  and  the  cases  there  cited* 

k  6  Durnf.  k  East,  883.  740< 

1  Id.  741.  Adams,  885. 

•  4  Mod.  379.  8  Str.  1158. 

•  4  Mod.  379.  1  str.  681.  8  Str.  1099. 
1181. 

•  Adams,  887. 
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Texatious  or  oppressive,  although  he  is  not  liable  to  the  costs  of  tbc 
first  action*.  But  they  will  not  stay  the  proceedings  in  the  secood 
action,  where  the  party  is  already  in  custody  under  an  attachment  for 
non-payment  of  the  cost»  of  the  first  action^. 

In  other  cases,  it  was  not  formerly  usual  to  stay  the  proceedings 
in  a  second  action,  until  the  costs  were  paid  of  a  prior  one  for  the 
samecause^ ;  and  particularly  if  the  merits  did  not  come  in  question  on 
the  former  trial^.  But  of  late  years,  it  has  been  done  in  several  io- 
atanees,  on  the  ground  of  vexation* ;  and  tliat,  whether  the  former 
action  was  in  the  same  or  a  different  courts  In  the  King's  Bench, 
the  practice  is  not  con6ned  to  cases  where  a  trial  was  had  in  the 
former  action ;  but  applies  equally  where  the  cause  was  put  an  end 
to  by  judgment  of  nonpros^y  or  as  in  case  of  a  nonsuit^.  But  it  is 
otherwise  in  the  Common  Pleas;  for  that  court  never  interferes, 
unless  the  merits  of  the  case  have  been  tried  in  the  former  action^ : 
And  in  one  case*,  where  an  action  was  brought  by  husband  and  wife, 
the  court  of  King's  Bench  stayed  the  proceedings,  until  the  payment 
of  costs  in  a  former  action,  at  tlie  suit  of  the  husband  only ;  it  being 
for  the  same,  demand.  If  the  plaintiff  discontinue  an  action  stayed  io 
the  King's  Bench  by  a  consolidation  rule,  and  commence  an  action 
against  the  same  defendant  for  the  same  cause  in  the  Common  Pleas, 
that  court  will  stay  the  proceedings,  until  after  the  trial  of  the  cause 
mentioned  in  tbe  rule^. 


»  Adams,  285, 6.  S  6tr.  1 152.  2  BUc.  Rep.  2  Blac.  Bep.  741.  3  Wils.  149.  S.  C  C  P. 

904.  bnt  see  I  H.  Blsc.  10.  2  Smith  R.  493. 

^  BariieSy  180.  .  f  Nevitl  v.  Lade,  £.  24  Geo.  II L  K.  B. 

«2  Str.   1206.   Cowp.  322.    Say.  Costs,  i  Per  Cur.  M.  41  Geo.  lU.  K.  B.  Aaamj, 

251.  S.  C.  1  Durof.  &  £ast,  491,  2.  K.  B.  285. 
Barnes,  125.  C.  P.  but  see  1  Veiit.  100.  ^  3  Bos.  &  Pul.  23.  (aj. 

'  1  Ld.  Raym.  697.    2  Blac.  Rep.  809.  i  lyimpley  and  wife  v.  Ssnds,  H  25  Geo, 

•  Botid  T.  Goocft,  E.  23  Geo.  III.  K.  B.  2  III   K.  B. 
Durnf.  fc  East,  311.  Say.  CosU,  245.  247.  "  1  Taoot.  365. 
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Of  COMPROMISING,  and  compounding  the  Action. 

TyHEN  the  proceedings  are  regular,  and  cannot  be  stayed,  on 
any  of  the  grounds  stated  in  the  preceding  chapter,  the  de- 
fendant in  general,  if  he  has  no  merits,  either  compromises  the  action, 
by  paying  or  giving  security  for  the  debt  and  costs,  compounds  it,  (if 
penal,)  confesses  it,  or  lets  judgment  go  by  default. 

• 

In  actions  for  the  recovery  of  a  sum  certaiuj  where  the  parties  are 
agreed  as  to  the  amount  of  the, debt,  it  is  of  course  to  stay  the  pro- 
ceedinirs,  on  payment  of  ther  same,  together  with  the  costs  of  the 
action\  If  the  parties  are  not  agreed,  the  defendant  cannot  move  to 
stay  the  proceedings ;  but  roust  either  pay  into  court,  on  the  common 
rule,  what  he  conceives  to  be  due,  or  let  judgment  go  by  default :  and 
in  actions  for  general  damages,  wherein  the  defendant  cannot  pay 
money  into  court,  he  has  no  option,  but  must  let  judgment  go  by 
default,  unless  he  can  settle  amicably  with  the  plaintiff.  A  judge's 
order,  that  upon  payment  of  debt  and  coats  by  a  certain  day,  all 
proceedings  shall  be  stayed,  is  only  conditional  on  the  defendant ; 
and  therefore  if  the  debt  and  costs  are  not  paid,  the  plaintiff  must  pro-^ 
eeed  in  the  action^.  But  the  order  is  sometiites  drawn  up,  so  as  to 
make  it  obligatory  on  the  defendant  to  pay  the  costs,  in  which  case  the 
plaintiff  may  proceed  for  the  recovery  of  them  by  attachment''. 

The  practice  of  staying  the  proceedings,  on  payment  of  the  debt 
and  costs,  though  frequently  confounded  with,  is  in  reality  very  dif- 
ferent froai  that  of  bringing  money  into  court,  on  the  common  rule  ; 
upon  which  the  proceedings  are  not  always  stayed,  but  the  plaintiff  is 
at  liberty  to  proceed  at  his  peril,  for  more  than  the  sum  brought  in  : 


*  For  the  form  of  the  tmnmont  and  order,         ^  \  1  East,  3 1 9. 
to  itay  proceedings  on  payment  of  debt  and  •  Id.  321.  Barnes,  283.  Pr.  Reg.  259« 

«Dsu»  ice  Append.  Chap.  XX.  §  1,  S. 
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And  the  practice  we  are  now  treating  of  extends  to  eTery  sort  of 
action,  brought  for  the  recovery  of  a  sum  certain  ;  as  {umtw^sU  or 
covenant  to  pay  inoney%  and  debt  for  rent*",  &c.  If  separate  actioas 
are  brought  against  the  acceptor,  drawer  and  indorsees  of  a  bill  of 
exchange,  the  court  of  King's  Bench  will  stay  proceedings  against 
the  drawer,  or  any  of  the  indorsers,  on  payment  of  the  bill,  and  costs 
of  that  action  ;  but  not  against  the  acceptor,  without  payment  of  cost? 
in  all  the  actions^ :  And  if  the  plaintiff  proceed  to  judgment,  the  pro- 
ceeding:^  may  still  be  stayed,  on  payment  of  the  debt  and  costs'  ;  bat 
in  that  case,  each  defendant  is  only  liable  for  his  own  oosts,  and  the 
plaintiff  cannot  take  out  execution  against  one  defendant,  for  the  costs 
of  another.  Where  an  indorsement  was  made  upon  a  note  of  band 
by  the  payee,  that  if  the  interest  was  paid  on  stipulated  days  dnring 
bis  life,  the  note  should  be  given  up ;  default  having  been  made  ia 
payment  of  the  interest,  the  court  of  Common  Pleas  refused  to  stay 
the  proceedings,  on  payment  of  it,  and  costs*. 

In  debt  for  the  penalty  of  five  pounds,  for  kiUbg  a  hare,  with  no 
other  count,  the  court  of  King's  Bench  let  the  defendant  bring  in  the 
penalty  and  costs'.  And  where  the  action  was  brought  for  several 
penalties,  the  defendant  had  leave  to  pay  one  penalty  into  court, 
leaving  the  plaintiff  at  liberty  to  proceed  for  the  rest'.  In  ilebi  on  a 
single  biU,  proceedings  were  stayed  by  the  court  of  Common  Pleas, 
on  paymeut  by  the  obligor  of  principal  and  costs,  without  interest^ 
And  so  in  debt  on  bond,  conditioned  for  the  performance  of  covenant^ 
or  to  aoconnt,  indemnify,  &c.  or  on  a  bastardy  bond,  the  proceedings 
may  be  stayed,  on  payment  of  the  whole  penalty  and  costs^  But  in 
an  action  on  a  money  bond,  the  courts  it  seems  will  not  stay  the  pro- 
ceedings, but  upon  payment  of  what  b  justly  due,  though  it  exoeed 
the  penalty  of  the  bond''.     We  have  ^ready  seen',  in  what  oases  the 


»  8  Dumf.  a  East,  336.  410.  i  2  Blac.  lUp.  1190.  6  Dornf.  St  Eaflt. 

^  Ca«.  iemff.  Hardw.  173.  303.  1  Atk.  75.  3  Bro.  Chan. 


«  4  Dumf.  a  Eatt,  691.  but  aee  8  Barn.      496.   1  Bot.  a  Pol.  S3T.  1  Tanat  tSOi  f 
*  AM.  19ft.  JhU^  337, 8.  Manh.  ftftS. 


*  1  Sir.  515.  ^^  Oamf.  a  Batt,  388.  nad  ne  7 

•  4  Tauot.  227.  a  East,  184.  446.  1    Eait,  436.  S  Price, 


'2  Str.*1217.  and  tee  2  Blac.  Rep.  1052.  219.  Stdftuere;  and  tee  tha 

iBanoKrt  V.  Kntfp,  H.   23   Qeo.    III.  to  io  Ibe  precedaf 

.  B.  >4iilff,daS^ 

M  Boa.  at  PoL  337. 
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courts  will  stay  the  proceedings^  in  actions  upon  bail  bonds :  It  will 
be  aufficieot  to  add  in  this  place,  that  as  the  bail  may  render  the  prtn* 
eipal,  after  an  assignment  of  the  bail  bond,  and  before  they  justify*, 
90,  when  tbey  have  rendered  him,  the  proceedings  on  the  bail  bond 
may  be  stayed,  on  payment  of  co5ts^  provided  the  plaintiff  has  not 
lost  a  trial.  But  in  order  to  stay  the  proceedings  on  the  bail  bond, 
the  bail,  in  the  Common  Pleas,  must  pay  the  costs  of  the  actions 
against  the  principal  and  the  other  bail,  as  well  as  the  debt  and  his 
own  costs^ ;  though  it  is  otherwise  in  tiie  King^a  Bench,  where  the 
eourt,  we  have  seen'*,  will  stay-  the  proceedings  io  all  the  actions  on 
the  bail  bond,  on  payment  of  the  oosts  of  one  of  them.  In  an  action 
of  debt  on  recognizance,  where  the  proceedings  are  stayed  on  pay- 
ment of  the  debt  and  costs,  the  bail  above  must  pay  the  costs  in  that» 
as  well  as  the  debt  and  costs  in  the  original  action,  though  they  apply 
within  the  time  allowed  them  for  surrendering  the  principal* :  But 
where  the  principal  is  surrendered  in  time,  the  plaintifT  cannot  after- 
wards proceed  against  the  bail,  for  the  recovery  of  costs,  io  the 
action  on  the  recognizance'. 


Id  debt  on  band^  conditioned  for  the  payment  of  a  less  sum,  it  was 
usual  for  the  courts,  even  before  the  statute  4  Ann.  c.  10.  §  13.  to 
relieve  the  defendant  against  the  penalty  of  the  bond,  on  payment  of 
the  principal,  interest  and  costs ;  but  then  the  whole  penalty  must 
have  been  brought  into  court,  and  when  the  plaintiff  was  satisfied,  the 
defendant  might  have  taken  what  remained'.    By  the  above  statute  it 


»5Diinif.fc  East,  401. 

*  td,  534.  and  fee  7  Durnf.  8t  East,  519. 
•  DwiiC  9t  East,  823. 

•SBIac  Kep.  816. 

•  5  Durnf.  &  East»  S63.  3  Hot.  k,  Pal.  13. 


'  Hmmm  t.  Skuter,  T.  S6  Geo.  TIL  K.  B. 
Bmrtrum  and  oikert  t.  Bowell,  T.  31  Qeo.  III. 
K.  B.  3  Baft,  306.  16  East,  168,  9.  aod  see 
R.  T.  1  Ano.  K.  B.  R.  M.  16S4.  f  IS.  C.  P. 
It  wa«  iodeed  said  by  the  court,  upon  refe- 
rence  to  the  master,  in  the  case  of  Hugktt 
V.  Poidesw,  15  East,  52S4.  that  it  was  usual 
to  pay  the  costs,  when  the  proccediof  on 


the  recognizance  was  by  action ;  aod  ac« 
cordingly  a  rule  was  made  in  that  case,  for 
the  payment  of  them  ;  and  a  simibr  rule 
was  made,  in  the  case  of  7%»mai  v.  BQffley*t 
bail,  B.  53  Geo.  IIL  K.  B.  But  UiMa  de- 
cisions were  over-mled  by  the  court,  in  a 
ittbsequent  case  of  CretweU  r.  Htm  and 
another f  1  Maole  8t  Sel.  142.  And  it  leema 
to  be  now  settled,  as  stated  in  the  text,  that 
where  the  principal  is  surrendered  in  time, 
the  plaintiff  cannot  afterwards  proceed 
against  the  hail,  for  theiwcoTery  af  costs^ 
in  an  action  on  the  recognizance. 

V  2  Salk.  59*1.  6  Mod.  101.  and  Ae  9  Bur. 
1370. 
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is  enacted,  that  ^^  if  at  any  time,  pending  an  action  upon  Any  audi 
^'  bond  with  a  penalty,  the  defendant  shall  bring  into  court  all  the 
^^  principal  money  and  interest  due  on  the  bond,  and  also  such  costs 
*'  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  upoD 
^^  such  bond,  the  said  ntoney,  so  brought  in,  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of  the  said  bond  ;  and 
the  court  shall  and  may  give  judgment  to  discharge  every  such  de^ 
*'  fendant  of  and  from  the  same  accordingly.'*  Upon  this  statute  it 
has  been  holden,  that  in  an  action  upon  a  bond,  conditioned  for  the 
payment  of  money  generally,  without  naming  any  day  of  payment, 
the  court  of  King's  Bench  will  refer  it  to  the  master  to  compute  imte- 
rest,  as  well  as  the  principal  and  costs* ;  interest  being  due  on  such  a 
bond,  though  not  expressly  reserved^ :  And  the  plaintiff  is  entitled  to 
the  costs  of  proceedings  in  equity,  relating  to  the  same  matter* ;  but 
not  to  the  costs  of  a  former  suit,  wherein  the  judgment  has  been 
reversed  on  a  writ  of  error^ :  for  there  is  no  reason,  why  the  defendant 
should  pay  for  the  error  or  mistake  of  the  plaintiff.  But  the  court  of 
Exchequer  would  not  refer  it  to  the  master,  to  take  an  account  of 
what  was  actually  due  for  principal  and  interest  upon  a  bond,  after  it 
had  been  put  in  suit,  and  the  plaintiff  bad  obtained  a  verdict  thereon*. 

It  was  formerly  holden,  that  this  statute  did  not  extend  to  an  action 
of  debt  on  bond,  conditioned  for  the  payment  of  an  annuity,  or  of 
money  by  instalments^  But  it  is  now  settled,  upon  the  equity  of  the 
statute,  that  in  such  an  action,  where  the  defendant  is  $olveni^  the 
courts  will  stay  the  proceedings,  on  payment  of  the  arrears  and  costs, 
and  giving  judgment  as  a  security  for  future  payments,  with  a  suy 
of  execution  till  they  become  due* :  And  where,  in  an  actbn  on  an 
annuity  bond,  it  appeared  that  there  were  mutual  accounts  subsisting 
between  the  parties,  the  court  of  King's  Bench  made  a  rule  for  re* 
ferring  them  to  the  master ;  and  that  upon  payment  of  what,  if  any 
thing,  should  be  found  due  to  the  plaintiff^  all  further  proceedings 


•  For  the  ootice  of  moUoo  for  this  pur-  '  9  Str.  699. 

pote,  tee  Append.  Chap.  XVIII.  §  6.  •  3  Price,  S19. 

^  7  Dumf.  9t  Eait,  184.  but  see  1  Bos.  &  <  1  Atk.  1 16.  1  Str.  515. 

PoL  337.  AnU,55S.  ff  2  Str.  814.  957.    «  BlfC.  Be^  TO^ 

«Casp  itmf,  Bardw.  116.   S   Str,  699.  Baro«i,1288.  1  Ban,  fc  Aid.  ai4k 
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should  be  stayed*.  But  the  courts  wiil  not  stay  the  proceedings^ 
where  the  defendant  appears  to  be  insohent ;  or  the  bond  is  con« 
ditioDed  for  the  payment  of  a  gross  sum  of  money  absolutely,  at  a  day 
certain,  and  afterwards  defeazanoed,  in  consequence  of  a  subsequent 
agreement,  to  pay  the  money  by  instalments^ ;  or  where,  though  the 
bond  be  conditioned  for  the  payment  of  money  by  instalments,  it  is 
expressly  agreed,  that  if  default  be  made  in  any  one  payment,  the 
bond  is  to  stand  in  force  for  the  whole  principal  and  interest  then 
remaining  due^.  So  where  the  defendant  gave  a  warrant  of  attorney 
to  secure  a  sum  certain,  to  be  paid  half-yearly  by  instalments,  with 
interest,  on  speciied  days,  and  that  the  plaintiff  should  be  at  liberty 
to  enter  up  Judgment  thereon  immediately,  **  but  no  execution  to  be 
issued,  till  default  made  in  payment  of  the  said  sum,  with  interest  as 
aforesaid,  by  the  instalments,  and  in  the  manner  herein-before  men- 
tioned ;"  the  court  held,  that  the  plaintiff  might  take  out  execution 
for  the  whole,  on  default  of  payment  of  the  first  instalment**.  If  de- 
fault be  made  in  payment  of  the  interest  on  a  bond,  the  principal 
whereof  Is  not  yet  due,  the  courts  Will  not  stay  proceedings,  on  pay- 
ment of  the  interest  and  costs*;  but  judgment  must  be  entered  as  a 
security  for  future  payments,  with  a  stay  of  execution  till  they  be« 
oonie  due;  though  it  seems  that  execution  may  in  such  case  be 
restrained  to  the  interest  and  costs*.  And  if  an  instalment  of  an 
aonalty  secured  by  bond,  be  not  paid  on  the  day,  the  bond. is  for- 
feited, and  the  penalty  is  the  debt  in  law :  Therefore,  where  the 
defimdaat  had  been  charged  in  execution  for  the  penalty  of  lOOOL 
under  such  circumstances,  previous  to  the  insolvent  act  of  34  Geo. 
III.  c.  M.  the  court  of  King's  Bench  refused  to  order  that  sum  to  be 
reduced  in  the  marshal's  book,  to  the  sum  actually  due  for  the 
arrears  of  the  annuity,  in  order  that  he  might  take  the  benefit  of 
tbat  act^. 

Before  the  statute  4  Geo.  IL  c.  28.  it  was  usual  for  the  courts  io 
stay  the  proeeedings  in  ejectment^  on  a  clause  of  re-entry  for  non- 
payipedt  of  rent,  at  any  time  before  execution  executed,  on  the  tenant's 
into  court  all  the  rent  in  arrear  and  costs* :  And  now,  by 


«  matmmm  flC  Jordan,  H.  23  Geo.  III.          «  2  Taunt.  387.  1  Bara.  fc  Aid.  214. 

K.  B.  '  6  Durof.  Ic  East,  399.  but  see  2  Blac 

^3  Bar.  J  370.  Rep.  760. 

•9  Blae.  Rep.  958.  '2  Salk.  597.    10  Mod.  383.   8  Mod. 

«lMsttleltScL70€.  345. 
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that  statutes  *^  if  the  tenant  or  his  assigns  shall,  at  any  time  bef^ 
'^  fore  the  trials  pay  or  tender  to  the  landlord,  his  executors,  &o. 
''  or  pay  into  court,  all  the  rent  and  arrears,  together  with  the 
**  costs,  all  further  proceedings  on  the  said  ejectment  shall  cease 
<'  and  be  discontinued**.^'  Since  the  making  of  which  statute,  it  has 
been  holden,  as  before,  that  after  judgment  against  the  casual  ejector, 
and  before  any  writ  of  possession  executed,  the  courts  will  stay  the 
proceedings  on  payment  of  the  rent  and  costs^ :  which  rent  can  only 
be  calettlated  to  the  last  rent  day,  not  to  the  day  of  compnting'  :  And 
the  mortgagee  of  a  lease  has  the  same  right  to  relief  against  ao  efed- 
ment  for  non-payment  of  rent,  and  upon  the  same  terms,  as  tbekssee, 
against  whom  the  recovery  is  had*.  Where  a  tender  of  the  rent  had 
been  made  before  the  ejectment  delivered,  the  court  of  Common 
Fleas  set  aside  the  proceedings,  with  costs'.  But  in  that  court, 
if  a  party  obtaining  a  rule  do  not  choose  to  proceed  on  it,  the  other 
party  cannot  compel  him^. 


So  in  ejectment  by  a  mortgagee^  for  the  recovery  of  the  poaaesstoa 
of  mortgaged  premises,  or  in  debt  on  bond  conditioned  for  the 
payment  of  the  mortgage  money,  or  performance  of  covenants  in  the 
mortgage  deed,  when  no  suit  in  equity  is  depending. for  a  foreeloanre 
0C  redemption,  it  is  enacted  by  the  statute  7  Geo.  II.  c.  20.  §  I.  that 
'.'  if  the  person  having  a  right  to  redeem  shall,  at  any  4ime  poiding 
*^  the  action,  pay  to  the  mortgagee,  or  in  case  of  his  refusal,  bring 
^'  into  court,  all  the  principal  monies  and  interest  due  on  the  naortgage, 
V  and  also  costs  to  be  computed  by  the  court,  or  proper  otBcet  ap- 
'*  pointed  for  that  purpose,  the  same  shall  be  deemed  and  taken  to  be 
**  in  full  satisfaction  and  discharge  of  the  mortgage ;  and  the  court 
**  shall  discharge  the  mortgagor  of  and  from  the  same  aocordingly^" 
Upon  this  statute,  the  proceedings  in  ^ectment  on  a  mortgage  may 
be  stayed  by  the  mortgagor,  or  his  assignee  of  the  equity  of  re* 
demption,  on  payment  of  the  principal,  interest  and  coata,  witboat 
paying  off  a  bond  debt  due  to  the  mortgagee^ :  And  where  the  title 
deeds  and  mortgage  are  not  delivered  up,  the  money  moat  be  paid 


^  Appand.  Cbap.  XLIII.  §  63. 

•  10  Mod.  345.  6  Mod.  313.  S  StCi  900. 

4  4  Taoot.  383. 

•3TAttut.40S. 


f  9  BiM.  B«p. 746, 7.  AduM»£j«  157, H 
f  4TaoDt.8S3. 
k  1  Sir.  413. 

>  S  8tr.  1107.  Andr.  341.  S.  C. 
ISS.  bat  leetf.  177.  Aduns,  EJ.  993. 
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into  court,  unless  the  plaintiff  or  bis  attorney  will  undertake  to  deliver 
them*.  If  there  be  any  doubt,  as  to  the  amount  of  what  is  due,  the 
court  of  King's  Bench  X9\\l  refer  it  to  the  paster'',  or  the  court  of 
Common  Pleas  to  one  of  the  prothonotaries,  who  taxes  the  costs : 
And  Habere  an  affidavit  was  made,  that  the  mortgagee  had  been  at 
great  expense  in  necessary  repairs  of  paK  of  the  premises  in  hia 
possession,  (the  ejectment  being  brought  for  the  residue,)  and  it  was 
prayed,  that  the  prothonotary  might  be  directed  to  make  allowance 
for  such  repairs  ;  the  court  said,  that  the  rule  must  follow  the  words 
of  the  statute,  and  that  the  prothonotary  would  make  just  deductions 
and  allowances^.  But  the  courts  will  not  stay  the  proceedings,  in  an 
ejectment  brought  by  a  mortgagee  against  a  mortgagor,  on  payment 
of  the  principal  interest  and  costs,  if  the  latter  has  agreed  to  convey 
the  equity  of  redemption  to  the  mortgagee** :  And  where  there  are 
two  or  more  mortgages,  the  court  of  Common  Pleas  will  not  compel 
a  redemption  of  one,  without  the  rest®.  If  a  mortgagee  recover  pos- 
session of  the  mortgaged  premises,  under  a  judgment  in  an  unde- 
fended ejectment,  the  court  has  no  jurisdiction  to  restore  the  posses- 
sion to  the  mortgagor,  who  has  not  appeared,  on  payment  of  the 
principal,  interest  and  costs':  But  if  the  recovery  be  had  agaiilst  a 
tenant  of  the  mortgagor,  the  court  will  set  aside  the  judgment,  and 
let  in  the  mortgagor  to  defend  as  landlord,  that  he  may  be  in  a 
•ondition  to  apply  to  stay  proceedings,  on  the  terms  of  the  statute'. 

The  Becuriiy  usually  given  by  the  defendant  to  the  plaintifi^  on 
eompromising  an  action,  and  which  is  also  frequently  given  where 
no  action  is  depending,  is  a  warrant  of  attorney ;  so  called,  from 
Its  authorizing  the  attorney  or  attornies,  to  whom  it  is  directed,  to 
appear  for  the  defendant,  and  receive  a  declaration,  in  an  action  to 
be  brought  against  him,  and  thereupon  to  confess  the  same  action, 
or  suffer  judgment  therein  to  pass  by  default*^,  &c.  And  by  a  late 
rule  of  all  tfie  courts*,  **  every  attorney,  and  side  clerk  in  the  office  of 

•  VamUm  v.  Jaeok,  T.  87  Geo.  III.  K.  B.         K.  B. 

^  8  Darof.  &  East,  3S6.  f  4  Taunt  887. 

•  Bartica,  176.  Adami,  Ej.  294.  *  Append.  Chap.  XX.  $  S. 

•  7  DoniC  It  Salt,  187.  bat  fee  1  Wilt.  '  R.  M.  48  Geo.  III.  2  Eaat,  136.  K.  B. 
so.  aemb.  eoiUra.  R.  M.  43  Geo.  lit.  3  Bos.  a  Pal,  310.  C.  P. 

•2  Blac.  Rep.  726.  and  lee  Adami,  Ej.  R,M.  43  Geo.  III.  m  4bae.  Mag.  St.  Ap- 
^93.  (2.)  ^d.  985^ 

f  4Ta«at.  887.  Per  Or.  T,  41  Geo.  III. 
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pleas  of  the  Exchequer,  or  other  person  who  shall  prepare  any  warraoC 
of  attorney  to  Qonfess  judgment,  which  is  to  be  subject  to  any  de^ 
feazance,  must  cause  such  defeazance  to  be  written  on  the  sam^  P*P^ 
or  parchment,  on  which  the  warrant  of  attorney  is  written ;  or  cause 
a  memorandum  in  writing  to  be  made  on  such  warrant  of  atlorney^ 
containing  the  substance  and  effect  of  such  defeazance*.**  Id  the 
construction  of  this  rule,  it  has  been  determined,  that  if  the  attorney 
employed  to  prepare  a  warrant  of  attorney  to  confess  judgment, 
which  is  to  be  made  subject  to  a  defeazance,  neglect  to  insert  such 
defeazance  in  the  warrant,  the  security  is  not  thereby  avoided  against: 
the  innocent  party ;  but  the  attorney  is  guilty  of  a  breach  <^  duty 
imposed  on  him  by  the  court,  and  answerable  for  it  on  motion^ :  And 
the  court  of  King's  Bench  will  not  set  aside  a  warrant  of  attorneyi 
on  the  ground  that  the  defeazance  only  states  the  amount  of  the  sum 
secured  by  the  judgment,  without  noticing  collateral  securities*".  So, 
in  the  Common  Pleas,  the  rule  does  not  require  the  consideration  of 
a  judgment  to  be  indorsed  on  a  warrant  of  attorney^ :  And  if  a 
warrant  of  attorney  be  given  to  confess  judgment  absolutely  for  a 
certain  sum,  although  it  be  understood  between  the  parties  that  it  is 
given  only  to  indemnify  the  plaintiff  against  his  suretyship  for  a 
smaller  sum,  that  is  not  such  a  defeazance  as  is  necessary  to  be 
indorsed  on  the  warrant  of  attorney;  and  the  plaintiff  need  not  defier 
execution  till  the  contingency  happen^  It  is  no  ground  for  im* 
peaching  an  annuity,  that  the  memorial  does  not  state  the  defeazance 
of  the  warrant  of  attorney,  in  the  recital  of  that  instrument ;  it  being 
explicitly  set  out  in  the  recital  of  the  deed^ 

A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed ; 
nor  does  it  require  an  attesting,  witness^.  This  instrument  vras  for- 
merly liable  to  the  stamp  duty  of  ten  shillings  only,  though  it  c6n« 
tained  an  authority  to  release  errors^  :  But  it  was  afterwards  made 
liable  to  the  stamp  duty  of  fifteen  shilling^ :  And  by  the  last  general 


•  Append.  Chtp.  XX.  §  4.  '3  Taont  465. 

^  14  East,  5*76.  7  Taunt.  307.   1  Moore,  •  /dL  i6id  and  aee  7  Taunt,  507. 1  Meon^ 

54.  S.  C.  54.  S.  C. 

•  8  Barn,  flc  Aid.  568.  1  Chit.  Rep.  311.  t  6TauDt  189. 1  Manh.5Sa,  8.  & 
8.C  but  see  3  TaunU  235.  smb.  conlra;  f  5  Taunt.  264* 

which  latter  case  however  Meni  to  be  now  ^  4  Bast,  431. 
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«taiiip  act%  "  a  warrant  of  attorney,  with  or  without  a  release  of 
errors,  which  is  given  as  a  security  for  the  payment  of  any  sum  or 
sums  of  money,  or  for  the  transfer  of  any  share  or  shares  in  any  of 
the  goYernmeot  or  parliamentary  stocks  or  funds,  or  in  the  stock  and 
funds  of  the  governor  and  company  of  the  Bank  of  England,  or  of 
the  Bant  India  company,  or  South  Sea  company,  is  subject  to  the 
same  duty  as  a  bond  for  the  like  purpose;  save  and  except  where 
such  payment  or  transfer  is  already  secured  by  a  bond,  mortgage,  or 
other  security,  which  has  paid  the  ad  valorem  duty  on  bonds  or 
mortgages ;  and  also  except  where  the  warrant  of  attorney  is  given 
for  securing  any  sum  or  sums  of  money,  for  which  the  ))erson  giving 
the  same  is  in  custody  under  an  arrest ;  and  in  those  cases,  it  is 
subject  to  a  duty  of  one  pound.*'  A  defeasance  however,  upon  a 
warrant  of  attorney,  does  not  require  a  separate  stamp  from  that  upon 
the  warrant  of  attorney^ : .  And  where  an  instrument  has  an  insuffi- 
cient  stamp,  it  may  at  any  time  be  made  available  by  affixing  a  proper 
stamp,  and  paying  the  penalty :  Therefore,  where  a  rule  nisi  was 
obtained  to  set  aside  a  judgment  on  a  warrant  of  attorney,  on  the 
ground  of  an  insufficient  stamp,  the  court  of  Common  Pleas  dis- 
charged the  rule,  the  instrument  having  been  properly  stamped  since 
the  motion^. 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a 
good  consideration  :  Therefore,  if  a  warrant  of  attorney  be  obtained 
by  fraud^,  or  for  a  corrupt  and  usurious  considerations  or  for  securing 
an  annuity  which  is  void  by  the  annuity  act^,  or  to  induce  the  plaintiff 
to  live  in  prostitution  with  the  defendants,  the  courts  will  order  it  to 
be  delivered  up,  and  set  aside  the  judgment  and  proceedings,  if  any, 
which  have  been  had  under  it.  But  where  securities  have  been  acted 
on,  and  the  money  partly  paid  by  the  borrower,  the  court  of  Common 
Pleas  will  not  set  aside  a  judgment  and  execution  on  the  ground  of 
usury,  but  upon  the  terms  of  the  defendant's  repaying  the  principal 
and  legal  interest^  :  And  in  a  late  case,  that  court  would  not  decide 


•  55  G«o.  Ill,  c.  184.  Sehed.  Part  I.  Part  *  Doug.  196,  3  Taunt  478. 

11.  §  111.   Aud  lee  the  statutes  44  Geo.  HI.  •  Conrp.  727.  1  Bos.  &  Pul.  S7a 

c.  98.   Seked.  A.  48  Geo.  HI.  c.  149.  Sehed.  '  ^«^>  500,  10. 

Part  II.  i  III.  t  Jamet  t.  Boikitu,  T.  85  Geo.  III.  K.  B. 

k  1  New  Rep.  C.  P.  879.  ^  1  Taunt.  413. 

«  7  Taant  174,  8  Maraii.  480.  &  C. 
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the  question,  whether  a  joint  stock  company  were  a  auisanoe,  within 
the  statute  6  Geo.  I.  c.  18.  upon  a  motion  to  set  aside  a  judgment 
entered  up  on  a  warrant  of  attorney^.  If  a  warrant  of  attorney  he 
given  by  an  infant^,  or  by  one  of  sereral  executors  to  confess  a  judg- 
ment against  all%  the  courts  will  order  it  to  be  delivered  up,  &c. : 
And  a  joint  warrant  of  attorney,  to  confess  a  judgment  by  an  infant 
and  another,  may  be  vacated  against  the  infant  only**.  But  where  a 
young  man  gave  bills  for  the  amount  of  a  gaming  debt,  and  when 
they  were  due,  renewed  them  with  the  holder,  and  for  the  last  bills, 
when  due,  confessed  a  judgment  by  warrant  of*  attorney,  the  court  of 
Common  Pleas  would  not  set  aside  the  judgment,  unless  be  could 
affect  the  holder  of  the  bills  with  notice,  but  permitted  him  to  try 
that  fact  in  an  issue*.  A  warrant  of  attorney  given  to  confess  a  judg- 
ment at  the  suit  of  a  feme  covert,  is  void^:  Bui  where  a  feme  covert 
who  lived  by  herself,  and  acted  as  a  feme  sole,  gave  a  warrant  of 
attorney  to  confess  a  judgment,  and  afterwards  moved  to  set  aside 
the  judgment,  because  she  was  covert,  the  court  of  King^s  Bench 
would  not  relieve  her,  but  put  her  to  her  writ  of  error^. 

When  the  defendant  is  in  custody  by  arrest,  it  is  a  rule  of  both 
courts^,  that  ^^  no  bailiff  or  sheriff's  officer  shall  presume  to  exact  or 
'*  take  from  him,  any  warrant  to  acknowledge  a  judgment,  but  in  the 
**  presence  of  an  attorney  for  the  defendant,  who  shall  subscribe  his 
**  name  thereto;  which  warrant  shall  be  produced,  when  thejudg- 
*'  ment  is  acknowledged ;  and  if  any  bailiff  or  sheriff's  officer  shall 
^<  offend  therein,  he  shall  be  severely  punished :  And  no  attorney 
<^  shall  acknowledge  or  enter,  or  cause  to  be  acknowledged  or  en- 
**  tered,  any  judgment,  by  colour  of  any  warrant,  gotten  from  aoy 
^'  defendant,  being  under  arrest,  otherwise  than  as  aforesaid."  Upon 
this  rule,  the  defendant  in  the  Common  Pleas  was  held  to  be  in  cm- 
tody,  though  the  officer  left  him  for  some  time,  whilst  the  plaintiff 
got  from  him  the  warrant  of  attorney* :  And  in  that  court,  a  defen- 
dant lodging  within  the  rules  of  the  Fleets  at  the  house  of  the  officer 


•4  Taunt  58V.  f  8Wila.3. 

^  1  H.  Blac.  75.  CkaaOtrt  v.  Bwuit^  T.         '  1  SsUl  400.  and  see  3  Boi.  Bb  PaL  ISS. 

dS  Geo.  1IL  C.  P.  Imp.  C.  P.  612.  $20. 

•  1  btr  sa  k  R.E.  15  CmAL  2.  K.B.  R.B.  141^ 

4  2  Blac.  Rep.  1 133.  15  Car.  II.  ng,  4.  C.  P. 
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• 

who  arrested  him,  and  who  was  his  security  to  the  warden,  was 
deemed  to  be  a  prisoner  within  the  meaning  of  the  rule*.  But  it 
having  been  deemed  sufficient  for  the  plaintiff's  attorney  to  be  present 
and  subscribe  the  warrant,  as  attorney  for  the  defendant'' ;  another 
rule  was  made,  in  the  King's  Bench%  that  ".no  warrant  of  attorney 
executed  by  any  person  in  custody  of  a  sheriff  or  other  officer,  for 
the  confession  of  judgment,  shall  be  valid  or  of  any  force,  unless 
there-  be  present  some  attorney  on  the  behalf  of  such  person  in 
'^  custody,  to  be  expressly  named  by  him,  and  attending  at  his 
"  request,  to  inform  higi  of  the  nature  ai^^^^ffect  of  such  warrant 
''  of  attorney,  before  the  same  is  executed;  which  attorney  sliall 
"  subscribe  his  name  as  a  witness  to  the  due  execution  thereof/* 
And  lo  prevent  frauds  and  impositions  in  the  execution  of  warrants 
of  attorney  for  confessing  judgments,  a  rule  was  made  in  the  Common 
Pleas,  that  "  every  warrant  of  attorney  for  confessing  judgment^ 
"  shall  be  read  over  by  the  person  who  is  to  execute  the  same,  or  by 
'<  some  other  person  to  him,  before  the  execution  thereof:  and  that 
*^  if  judgment  shall  be  entered  up  on  any  such  warrant  of  attorney^ 
^'  which  shall  not  be  so  read  over  as  aforesaid,  such  judgment,  upon 
"  motion,  may  be  set  aside  as  irregular^:"  But  this  latter  ruin 
appears  to  be  disused". 

The  object  of  these  rules  was  not  merely  to  procure  the  attendance 
of  an  attorney,  to  explain  the  nature  of  the  instrument  to  be  exe- 
eiited,  but  also  to  advise  the  defendant  qpnfidentially,  and  as  a  friend ; 
and  rules  thus  framed  for  the  protection  of  a  prisoner,  cannot  be 
waived  by  him,  when  in  a  situation  where  he  is  incapable  of  exercising 
his  judgment :  Therefore,  when  a  defendant  in  custody  executes  a 
warrant  of  attorney  to  confess  a  judgment,  there  must  be  an  attorney 
present  on  his  part ;  the  presence  of  the  plaintiff's  altprney  being 
insufficient,  though  the  defendant  consent  to  his  acting  as  his  attorney 
also' :  And,  in  the  Common  Pleas,  if  a  prisoner  on  mesne  process 
give  a  warrant  of  attorney,  the  rule  that  his  attorney  must  be  present 
is  not  dispensed  with,  though  two  other  persons  not  in  custody  join 
in  the  warrant^.    The  presence  of  an  attorney's  clerk  is  not  sufficient^. 


»  2  Blac.  Rep.  1297.  and  see  id.  1097.  ^  2  H.  Blac.  383. 

fc  C  Str.  1945.  '7  Dumt,  h  Bait,  S.    1  Eaat,  243.  per 

<  R.  E.  4  Gea  It  K.  B.  2  Str.  902.  Cowp.  Lawnnee,  Just. 

^81.  S2Taant.  49. 

^  a.  T.  14  &  15  Geo.  II.  C.  P.  ^  Barnes,  42. 
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And  the  above  rules  have  been  construed  to  extend  to  warrants  of  at- 
torney executed  abroad*. 

But  still  it  Is  sufficient,  if  there  be  an  attorney  present  on  behalf  of 
the  defendant,  though  he  be  not  an  altbmey  of  the  same  court  hi 
which  the  judgment  is  to  be  entered^ :  And,  in  the  Common  Pleas,  if 
ihe  defendant  himself  be  an  attorney,  or  practice  as  such,  it  is  deemed 
sufficient,  though  no  other  attorney  be  present  on  bis  behalf^.  So  a 
warrant  of  attorney  given  by  a  defendant  in  custody,  was  in  that 
court  holden  to  be  good,  where  an  attorney  was  present  o<l  bis  behalf, 
though  he  was  a  total  stranger  to  the  defendant,  and  introduced  by 
the  plaintiff's  attorney^.  These  roles  only  extend  to  warrants  of  at- 
torney  given  by  a  defendant  in  custody  upon  mesne  process  in  a 
eivil  action,  to  a  plaintiff  at  whose  suit  he  is  in  custody :  Therefore, 
where  a  warrant  of  attorney  is  given  by  a  defendant  in  custody  upon 
process  of  execution^  or  upon  criminal  process',  or  to  a  third  person, 
at  whose  suit  the  defendant  is  not  in  custody',  an  attorney's  presence 
is  unnecessary.  And  where  a  warrant  of  attorney  was  executed  in 
the  presence  of  an  attorney's  clerk,  and  it  appeared  from  the  defen- 
dant's  affidavit,  that  he  was  the  more  induced  to  execute  it,  because 
he  had  been  informed,  that  if  he  did  execute  it  under  an  arrest,  and 
without  his  attorney  being  present,  it  would  be  void,  the  court  refused 
to  set  aside  the  proceedings^. 

On  the  other  hand,  though  the  case  is  not  strictly  within  the  rule, 
yet  the  courts  will  sometimes  interpose  and  give  relief,  under  parti- 
cular circumstances ;  for  it  is  their  province  to  guard  against  the  arts 
of  designing  men,  practised  upon  persons  under  the  pressure  of  d»- 
tress  and  imprisonment.  Thus  if  it  could  be  shewn,  that  a  party, 
even  in  execution,  had  been  prevailed  on  to  acknowledge  a  judgment, 
for  more  money  than  was  really  due,  the  courts  would  give  relief 
under  the  drcumstances* ;  because  cases  of  fraud  and  imposition  are 
exceptions  to  all  rules  whatsoever.    And  in  a  late  case^,  where  inter- 


« 


•  8  Str.  1947.  ff  5  Mod.  144.  8  Ld.  Kaym.  797.  S  B«r. 
k  1  Str.  530.  B«rDet»44.  1798.  Cowp.  148,  1  But,  841. 

«  BunM,  37.  Cat.  Pr.  a  P.  94.  S.  C.  i>Cowp.  148. 

A  4  Taanu  797.  i  Id.  881. 

•  8  Str.  1845.  Govp.  881.    1   Dunif.  &  ^  3  jy^^g^  ^  ^^^  5](,  ^^  g^  I  S^ 
East,  715.  7  Duraf.  &  Bast,  19.  S.  P.  848.  (aj. 

f  4  Dunif.  U  East,  433. 
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locutory  judgment  being  signed  against  a  prisoner  in  custody  of  the 
marshal,  the  plaintiff's  attorney  took  a  cognovit  from  him  for  2001. 
Vfiih  a  defeasance  on  paying  492.  (the  real  debt,)  and  costs,  but  no 
attorney  was  present  on  the  part  of  the  defendant ;  though  this  case 
was  not  strictly  within  the  rule,  which  only  mentions  prisoners  in 
custody  of  sherifls*  officers,  yet  the  court  of  King's  Bench  interfered 
for  the  relief  of  the  prisoner.  So  where  a  defendant,  on  being  arrested 
by  a  sheriff's  offieer,  gave  a  cognovit  to  the  plaintiff  Who  was  attorney 
in  the  cause,  without  an  attorney  being  present  on  his  part,  such 
cognovit  was  bolden  to  be  Toid,  by  the  court  of  Common  Pleas, 
although  the  plaintiff  swore  he  did  not  know  the  defendant  was  in 
custody*.  But,  in  the  King's  Bench,  a  cognovit  giren  by  a  defendant 
in  custody  on  me^ne  process  is  valid,  although  no  attorney  be  pre- 
sent on  the  part  of  the  defendant,  unless  it  be  shewn  that  some  undue 
advantage  was  taken  of  him^. 

By  the  course  of  the  courts,  a  warrant  of  attorney  given  to  confess 
a  judgment  is  not  revocable ;  and  if  the  party  giving,  endeavour  to 
revoke  it,  the  courts  will  notwithstanding  give  the  other  party  leave 
to  enter  up  judgment®.  But  the  death  of  either  party  is,  generally 
speaking,  a  countermand  of  the  warrant  of  attorney** :  And  therefore, 
upon  a  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney, 
if  it  appear  to  the  courts,  that  either  party  is  dead,  they  will  not  grant 
the  motion*".  Y6t,  if  the  warrant  of  attorney  be  to  enter  up  judgment 
at  tlie  suit  of  ii.  his  executors  or  administraiorsy  it  seems  that  on 
the  death  of  ii.,  the  courts  will  give  his  executors  or  administrators 
leave  to  enter  up  judgment  thereon^.  And  if  either  party  die  in  vaca- 
tion, within  a  year  after  giving  the  warrant  of  attorney,  judgment 
maybe  entered  up  of  course,  at  any  time  after  in  that  vacation^;  and 
it  will  be  a  good  judgment  at  common  law,  as  of  the  preceding  term, 
though  it  be  not  so  upo^  the  statute  of  frauds,  in  respect  of  pur- 


•  7  Taaot  701.  1  Moore,  428.  S.  C.  and  Yin.  Abr.  tit  Judgment^  W.  7.  Baraes,270. 
Bee  a  Taant.  360.  Arnold  s.  Lavoe^  T.  57  '  Barnes,  44, 5. 

Geo.  III.  C.  P.  7  Taunt.  703.  (a),  i  T.  Riym.  18.  8  Ld.  Raym.  766.  850. 

b  1  Chit.  Rep.  S67.  1  Balk.  87.  7  Mod,  S.  93.  S.  C.  3  Str.  883. 

«  2  Ld.  Raym.  766.  850.  1  Salk.  87.  7  3  P.  Wms.  399.  6  Dorof.  k,  East,  368.  7 

Mod.  93.  S.  C,  8  Esp.  Rep.  563.  Durnf.  &  East,  20.    Cas.  Pr.  C  P.   11. 

«  Co.  Lit.  58.  b.  1  Vent.  310.  Wtlles,  487,  8.  Barnes,  267,  8.  270.  bat  see 

•  8  Str.  718. 1081.  8  DumC  &  East,  857.  Cas.  Pr.  C.  P.  6.  contra. 
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cbasersi  but  from  the  aliening* :  And  even  where  the  party  dies  tfter 
the  year,  if  the  courts  can  be  prevailed  upon  to  grant  a  rule  for  enter- 
ing up  judgment,  they  will  not  afterwards  set  it  aside*^.  When  a 
warrant  of  attorney  is  gii^en  to  enter  up  judgment  at  the  suit  of  two 
persons,  judgment  may  be  entered  up  thereon,  after  the  death  of  one 
of  them,  in  the  name  of  the  survivor*^.  And  in  the  Common  Pleas, 
where  a  warrant  of  attorney  was  given  by  two  persons,  to  enter  up 
judgment  on  a  joint  bond  against  me,  not  ««,  the  court,  after  the 
death  of  one  of  them,  gave  leave  to  enter  up  judgment  against  the 
other^.  But  a  joint  warrant  of  attorney,  given  to  enter  up  judgment 
against  im,  upon  a  joint  and  several  bond,  will  not,  in  either  coort, 
authorize  the  entering  up  judgment  against  the  survivor  only*.  And 
a  jndge  at  chambers  will  never  make  an  order  for  entering  up  judg- 
ment on  a  warrant  of  attorney,  against  a  surviving  defendant. 

When  a  warrant  of  attorney  is  given  to  a  feme  sole,  who  marries 
before  judgment,  the  authority  is  not  deemed  to  be  countermanded  or 
revoked  ;  because  it  is  for  the  husband^s  advantage^ :  And  therefore, 
notwithstanding  the  marriage,  judgment  may  be  entered  up  in  the 
names  of  the  husband  and  wife.     But,  in  order  to  warrant  this  entry, 
there  should  be  a  previous  application  to  the  court,  founded  on  aa 
affidavit  of  the  marriage*.     And  in  one  case*^,  it  was  ruled  upoa 
motion,  that  if  a  woman  give  a  warrant  of  attorney,  and  then  marry, 
the  plaintiff  may  file  a  bill,  and  enter  judgment,  against  both  husbaod 
and  wife,  by  the  practice  of  the  court.     But  in  a  subsequent  case*,  it 
is  said,  that  if  a  feme  sole  give  a  warrant  to  confess  a  judgment,  and 
marry  before  it  is  entered,  the  warrant  is  countermanded,  and  judg- 
ment shall  not  be  entered  against  husband  and  wife,  for  that  would 
charge  the  husband''. 


•  1  Salk.  401.  7  Mod.  39.  S.  C.  Id.  93. 
6  Darnf.  h  East,  368.  7  Darnf.'&  £ast,  20. 

k  9  Str.  889.  1081.  Via.  Abr.  tit.  Judg- 
mtrU,  W.  7.  Barnet,  970. 

«  Barnes,  40.  Id,  48.  1  Will.  319.  Say. 
lUp.  5.  S.  C.  9  Blac  Rep.  1301.  9  Maule 
U  Sel.  76.  7  Taunt.  453.  1  Moore,  145. 
S.  C.  but  see  Barnes,  45.  tontra, 

•  Barnes,  53.  1  Chit.  Rep.  315.  m  notis. 
but  see  7  Taunt  453.  1  Moore,  145.  S.  C. 

•  15  East,  599.  7  Tannt.  453.  1  Moore, 
145.  S.  C  and  lee  1  Chit  Rep.  399.  fa  J. 


f  19  yod.  383.  7  Mod.  53.  1  Salk.  IH. 
S.  C  Barnes,  45. 

f  3  Bur.  1471. 

k  I  Sbow.  91.  Say.  Rep.  6.  3  Bur.  U'TO. 
S.  C.  cited. 

1  1  Salk  399.  7  Mod.  53.  S.  C.  eited. 

*  Tamen  qiuere;  for  it  seems  as  reasoaable 
that  be  should  be  charged  in  this  case,  si 
for  a  bond  or  other  debt,  which  he  is  liibte 
for  during  the  coverture,  tbougli  not  after. 
1  Salk.  117.  cites  1  Rol.  Abr.  351.  F.  1. 6. 
9.  F.  N.  B.  190.  F.  and  se«  4East,582. 
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In  eateriDg^  up  judgment  on  a  warrant  of  attorney^  the  authority 
given  by  it  must  be  strictly  pursued :  Therefore,  if  a  phiintiff  enter 
up  judgment  in  debt  an  a  mutuatusy  on  a  warrant  of  attorney  to  enter 
up  judgment  in  debt  oti  bondf  the  court  will  set  it  aside  as  irregular*. 
So  judgment  cannot  be  entered  up  against  two  defendants,  on  a  warr 
rant  of  attorney  to  confess  a  judgment  against  three  persons,  one  of 
whom  .afterwards  refused  to  execute ;  and  the  judgment  against  the 
two  was  set  aside  on  motion,  but  without  costs,  and  on  the  terms  of 
no  action  being  brought''.    And  if  a  warrant  of  attorney  be  given  to 
appear  and  confess  judgment  of  a  particular  term,  the  judgment 
should  be  entered  accordingly  of  that  term,  and  cannot  be  entered  of 
any  other^.    But  if  the  warrant  of  attorney  be  given,  to  appear  and 
confess  judgment  generally,  or  (as  is  most  usual,)  of  a  particular  or 
any  subsequent  term,  judgment  may  be  entered  of  any  term  after 
giving  the  warrant''.    Where  a  warrant  of  attorney  was  given  in 
vacation,  and  judgment  was  entered  up  thereon  as  of  the  preceding 
term,  the  court  of  King's  Bench  ordered  the  judgment  to  be  set  aside, 
for  the  danger  that  might  otherwise  ensue  to  purchasers' :  And  where 
a  warrant  of  attorney  was  given  to  confess  judgment,  at  the  suit  of  an 
executor,  as  of  the  preceding  term,  when  the  testator  was  living,  and 
the  judgment  was  entered  up  accordingly,  the  court  held  it  to  be 
irregular^ ;  for  the  attorney  could  have  no  authority  to  appear  in  that 
term,  at  the  suit  of  the  executor,  and  the  judgment  must  be  con- 
sidered of  that  term,  though  to  other  purposes-  the  day  of  signing  is 
uaaterial. 

Within  a  year  and  a  day  next  after  the  date  of  the  warrant,  judg- 
ment may  be  entered  of  course,  without  applying  to  the  court  or  a 
judge.  But  if  it  be  not  entered  within  that  time,  the  court  of  King^s 
Bench  must  be  moved  in  term  time^,  or  if  the  warrant  of  attorney  be 
not  above  ten  years  old,  an  application  may  be  made  to  a  judge  in 
vacation,  for  leave  to  enter  up  the  judgment,  on  an  affidavit  of  the 
due  execution  of  the  warrant  of  attorney,  that  the  debt,  or  part  of  it. 


•  8  Darnf.  &  East,  153.  Per  Cur,  T.  45  statut*  of  frauds,  by  which  jodgmentg  affect 
Geo.  III.  K.  B.  purchasers,  only  from  the  time  of  signing. 

^  I  Chit  Rep.  322.  '  2  Str.  1121. 

«  1  Mod.  ] .  7  Mod.  53.  f  3  Salk.  323.  7  Mod.  94.  6  Mod.  212.  1 

<  M  ihitL  Wils.  36.  arg. 

*  1  Sid.  222.  But  note,  this  was  before  the 
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Is  Still  due,  and  that  the  parties  are  Iitin(;\  This  aflSdavit  roay  be 
properly  entitled  in  the  cause  in  which  judgment  is  entered  up^ : 
And  if  the  warrant  of  attorney  be  above  ten  years  old,  the  application 
most  be  made  to  the  court ;  and  where  it  is  above  twenty  years  old, 
tliere  roust  in  general  be  a  rule  to  shew  catise^ :  but  where,  npon 
such  A  warrant  of  attorney,  the  party  had  admitted  the  debt  within 
two  months  preceding  tlie  motion,  the  court  granted  it  absolute  in  tbe 
first  instance^.  In  the  Common  Pleas,  if  a  warrant  of  attorney  to 
enter  judgment  be  above  a  year  and  under  ten  years  old,  leave  to 
enter  judgment  may  be  given  by  a  side^bar  or  treasury  rule* ;  and  ad- 
eordingly  the  practice  in  that  court  is,  for  the  plaintifT^s  attorney  to 
taove  at  side-bar  on  the  first  day  of  term,  or  in  the  treasury  chamber 
on  other  days,  for  leave  to  enter  up  judgment,  which  is  granted  of 
eourse,  on  the  usual  affidavit ;  and  thereupon  the  secondaries  will 
draw  up  the  rnle :  In  vacation,  a  judge  at  chambers  will  make  an 
order  for  entering  up  the  judgment.  But  if  the  warrant  of  attorney 
be  above  ten  years  old,  the  court  must  be  moved  for  leave  to  enter 
up  judgment'.  If  the  warrant  of  attorney  be  under  twenty  years 
old,  the  common  affidavit  of  the  due  execution  of  the  warrant,  that 
the  debt  is  unpaid,  and  parties  living,  is  sufficient  to  induce  the  court 
to  grant  an  absolute  rule ;  but  if  the  warrant  be  above  twenty  years 
old,  the  rule  must  be  to  shew  cause,  and  served  on  the  defendant^ 
And  where  judgment  had  not  been  entered  within  a  year  and  a  day, 
on  a  warrant  of  attorney  given  with  a  post  obit  bond,  and  the  obli^ 
did  not  apply  for  leave  to  enter  it  till  after  the  death  of  tbe  persoa 
on  whose  death  it  was  payable,  the  court  of  Common  Pleas  would  not 
grant  leave,  without  a  rule  to  shew  caused. 

An  affidavit  of  the  due  execution  of  a  warrant  of  attorney,  &e« 
sworn  before  a  justice  of  the  peace  at  Edinburgh^  has  been  deemed 
insufficient  for  entering  up  judgment  on  an  old  warrant  of  attorney^: 
It  should  have  been  sworn  before  a  lord  of  session^  And  where  it 
appeared  by  the  plaintiiT's  affidavit,  that  she  was  resident  in  ta 


•  Append.  Chap.  XX.  §  5.  '  Id.  ihkh  and  see  Caa.  Pr.  C  P.  145,  d. 
k  1  Barn.  &  Aid.  567,  8.  (•).  Ante,  514,  ff  1  H.  Blac.  94. 

^5*  ^Knight  T.   ffenmU,    M.  46  Gefr  HI. 

«  Ani€,  499.  (hj.  K.  B. 

d  Blakekjf  ?.   Ftocejil,  T.  35  Geo.  III.          •  Sinclair  ▼.  atsigiKet  i^  Rental,  M.  25 

K.  B.  Geo.  III.  K.  B. 

•  Barnes,  47. 
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eneoiy^s  ooantry,  the  court  of  Comrooo  Pleaa  refused  to  allow  judge- 
ment to  be  entered  on  an  old  warrant  of  attorney*.     In  g^eneral,  the 
affidavit  of  the  due  exeeution  of  the  warrant  of  attorneyi  should  be 
made  by  .the  subscribincf  witness ;   and  if  he  cannot  be  met  with,  the 
court  must  be  informed  by  affidavit,  of  the  endeavours  which  have 
been  made  to  find  him,  before  they  will  admit  secondary  evidence^. 
But  if  A  agree  to  acknowledge  an  okl  warrant  of  attorney  given  by 
him,  so  as  to  enable  B  to  enter  up  judgment  thereon,  judgment  may 
be  entered  up  under  a  judge's  order,  in  the  Common  I^leas,  without 
an  affidavit  of  the  subscribing  witness"".    And  where  the  plaintifl^ 
being  a  lunatic,  did  not  swear  that  the  money  was  unpaid,  but  another 
did,  who  had  received  the  interest  upou  the  bond  for  three  years,  ever 
since  the  plaintiff  was  lunatic,  the  court  of  Common  Pleas  held  this  to 
be  sufficient^.     In  the  King's  Bench,  if  the  defendant  reside  in  toWn, 
it  should  appear  that  he  was  alive  at  a  certain  time,  within  two  or 
three  days,  or  if  in  the  country,  within  a  week  or  ten  days,  before  the 
application  is  made ;  an  affidavit  that  he  was  alive  on  or  about  a  par- 
ticular day,  being  deemed  insufficient* :  And  as  all  judgments,  in  actions 
by  biU^  relate  to  the  first  day  in  full  term,  (and  the  judgment  on  a 
warrant  of  attorney  is  always  so  entered,)  it  must  he  positively  sworn 
thait  the  defendant  was  alive,  either  on  the  first,  or  upon  some  subsequent 
day  in  full  term^ :  Information  and  belief,  even  though  the  party  keep 
out  of  the  way  to  avoid  being  seen,  is  not  sufficient' :  And  judgment 
cannot  be  entered  up'  on  a  joint  warrant  of  attorney,  against  any  of 
the  makers  of  it,  unless  they  are  all  proved  to  be  alive  within  the 
term^.    In  the  Common  Pleas,  it  must  in  general  appear  by  the  affi- 
davit, that  the  party  was  alive  within  a  fortnight  before  the  making 
of  the  application* :   And  by  a  late  rule*^,  the  affidavit  must  state 
that  the  defendant  was  alive,  at  a  day  within  the  term  in  which  the 
motion  is  made.    But  where  the  defendant  resides  abroad,  a  longer 
time  is  of  course  allowed,  according  to  circumstances^ 

The  judgment  upon  a  warrant  of  attorney,  being  in  debt^  is  always 


«  a  New  Rep.  C.  P.  97.  ^  1  Chit.  Rep.  314. 

^4Tannt.  132.  *  Per  Heath,  Jast.  T.  33  Geo.  III.  C  P. 

«  2  Hot.  fc  Pal.  85.  Imp.  C.  P.  6  Ed.  426. 

^  Barnes,  42.  ^K.T,59  Geo.  III.  C.  P.  1  Bred.  H  Bio^. 

•  Per  Cur.  H.  4 1  Geo.  III.  K.  B.                     385. 

U  Mraie  &  Sel.  174. 1  Chit.  Rep.  414,  >  Barnes,  54.  256.  Cu.  Pr.  C.  P.  145. 

1 1  Chit,  Rep.  314.  Willes,  66.  S.  C. 
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final ;  and  signed  in  like  manner  as  a  final  judgment  by  confession  m 
default  in  an  adverse  suit,  which  will  be  treated  of  in  the  next 
chapter.  And  by  a  late  rule  of  all  the  courts^  '^  no  judgment  cui 
be  signed  upon  any  warrant,  authorizing  an  attorney  to  confess  judg- 
ment, without  sucli  warrant  being  delivered  to,  and  filed  by  the  cki 
of  the  dockets,  or  master  in  the  Exchequer ;  who  is  ordered  to  file 
the  warrants,  in  the  order  in  which  they  are  received/'  The  day 
book  kept  at  the  judgment  office  is  not  evidence  to  prove  the  time  of 
signing  the  judgment ;  but  an  office  copy  of  the  judgment  ought  ts 
be  produced,  or  the  docket  of  the  judgment*". 


In  order  to  compound  a  penal  ai^tion,  an  application  must  be  made 
to  the  court  wherein  it  is  depending,  founded  upon  the  statute  18 
Eliz.  c.  5.  §  3^.  by  which  it  is  enacted,  that  *'  no  common  informer  or 
'*  plaintiff  shall  or  may  compound  or  agree  with  any  person  or  persons 
*^  that  shall  offend,  or  that  shall  be  surmised  to  offend,  against  anj 
*'  penal  statute,  for  an  offence  committed  or  pretended  to  be  com- 
'^  mitted,  but  after  answer  made  in  court,  to  the  information  or  suit  in 
^^  that  behalf  exhibited  or  prosecuted  ;  nor  after  answer,  but  by  the 
''  order  or  consent  of  the  court,  in  which  the  same  information  or  suit 
shall  be  depending  ;  upon  pain  of  standing  on  the  pillory,  being 
disabled  to  sue  on  a  penal  statute,  and  forfeiting  ten  pounds,  half 
to  the  king  and  half  to  the  party  grieved  :*'  And  by  a  previous 
statute"*,  ^^  actions  popular  prosecuted  by  collusion,  shall  be  no  bar  to 
, those  which  are  prosecuted  with  good  faith;  and  the  defendant 
being  lawfully  condemned  or  attainted  of  covin  or  collusion,  shall 
suffer  imprisonment  for  two  years.''  But  these  statutes  extend  onlj 
to  common  informers,  and  not  to  cases  where  the  penalty  is  given  to 
the  party  grieved\  And,  in  the  Common  Pleas,  a  notice  of  action 
required  by  a  penal  statute,  was  held  to  be  no  commencement  of  the 
suit,  so  as  to  subject  the  plaintiff  or  his  agent  to  an  attachment^  lor 
attempting  to  compound  an  offence,  previous  to  the  suing  out  of  the 
writ^ 


li 
tt 


»  R.  M.  42  Geo.  III.  2  East,  136.  K.  B.  •  Made  perpetoal  by  Uie  27  Blis.  c  10. 

R.  M.  43  Geo.  III.  3  Bos.  &  PnU  310.  C.  P.  '4  Hen.  VIL  c.  20. 

R.  M.  43  Geo.  III.  in  Scoc  Man.  Ex.  Ap-         *  1  Salk.  30.  and  aee  the  aUtote  18  ESx. 

pcod.  224, 5.  c.  5.  §  6.  2  Hawk.  P.  C.  279. 

^  5  Btp.  Rep.  177.  f  9  BFac.  Rep.  781. 
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The  application  for  leave  to  compound  a  penal  action  must  be 
made  to  the  court  in  bank^  and  not  at  fiMt  priusy  on  the  trial  of  the 
cause* :  And  it  is  made  by  consent**,  upon  an  affidavit,  setting  forth 
the  nature  of  the  action,  the  state  of  the  cause,  the  agreement  of  the 
parties,  and  that  no  more  than  a  certain  sum  is  given  or  taken%  &c. 
which  application  should  regularly  be  made  in  an  early  stage  of  the 
cause;  but  under  favourable  circumstances,  it  may  be  made  after 
verdict** :  And  in  one  case,  where  the  defendant  was  in  execution,  the 
court  of  King's  Bench,  on  an  affidavit  of  his  poverty,  gave  the  plain- 
tiff  leave  to  compound  with  him*.  But  in  the  Common  Pleas,  where 
part  of  the  penalty  goes  to  the  king,  the  consent  of  the  crown  must  be 
obtained,  before  the  motion  can  be  granted  for  leave  to  compound  a 
penal  action,  whether  a  verdict  has. passed  for  the  plaintiff  or  not^ 
Upon  the  application  being  made,  it  is  in  the  discretion  of  the  courts 
to  give  or  withhold  their  leave  to  compound' ;  and  it  was  refused  by 
the  court  of  King^s  Bench  in  a  late  case,  where  an  action  was  brought 
on  the  statute  25  Geo.  II.  c.  36.  for  keeping  a  disorderly  house**.*  So 
where  part  of  the  penalty  was  given  to  the  poor,  the  court  would  not 
give  the  parties  leave  to  compound  a  penal  action,  on  the  statute  13 
Greo.  II.  c.  10.  although  the  overseers,  at  a  vestry,  had  agreed  to 
compound  it,  without  receiving  any  part  of  the  penalty^  On  a  bond 
fide  composition^  though  not  on  a  collusive  one^  the  plaintiff  may  be 
allowed  a  reasonable  sum  for  his  costs.  And  in  compounding  a  penal 
action  on  the  post  horse  act,  which  gives  costs  to  the  prosecutor,  the 
court  of  Common  Pleas  allowed  him  to  receive  the  deficient  duties, 
not  amounting  to  40«.  and  full  costs  of  suit,  though  exceeding  together 
the  40«.  paid  to  the  crown"*.  But  where  no  costs  are  given  to  the 
plaintiff,  as  in  an  action  on  the  statute  of  usury,  the  crown  is  entitled 
ta  a  moiety  of  the  sum  agreed  to  be  paid  to  the  plaintiff  for  hia  costs ; 


■  1  Cbit.  Rep.  381.  them,  in  the  Common  Pleai,  see  R.  — >9 

^  Barnes,  118.  Pr.  Reg.  226.  S.  C.  •/«;.  I.  §  5.  R.  M.  18  J^c,  I.  R,  H.  20  Jar.  I. 

c  R.  — 2  Joe.  I.  §  5.  C.  P.  And  for  the  C.  P. 

fonn  of  tha  affidavit,  see  Append.  Chap.  f  1  Wils.  79.,  130. 

JCX.  §  7.  ^  Beliit  T.  Beale,  M.  38  Geo.  III.  K.  0. 

^5  Burnt  k  Bast,  98.  1  Bos.  &  Pol.  18.  and  see  2  Blac.  Rep.  1 157. 

1  Chit.  Rep.  381.  <  2  Smith  R.  195. 

•  1  Str.  167.  k  2  Blac.  Rep.  1157. 

'  1  Taant.  103.  5  Taunt  268.   For  the  >  Id,  ibid, 

proeeediogt  on  informations  on  penal  sta-  m  1  Bos.  k  Pal.  51. 
tvtts,  and  tha  manner  of  oompoundinf 
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for  whatever  the  defendant  may  pay  under  the  name  of  costs,  is  con- 
sidered in  fact  as  an  addition  to  the  peua)ty\ 

When  leave  is  ^iven  to  compound  a  qui  tarn  action,  it  is  a  general 
rule,  that  the  king's  half  of  tlie  composition  shall  be  paid  into  the 
bands  of  the  master  of  the  crown  office  in  the  King's  Beocfay  or  one 
of  the  prothonotaries  in  the  Common  Pleas^,  for  the  use  of  hit 
miyesty^ ;  which  is  now  usually  done  before  the  rule  is  drawn  op. 
And  where  the  defendant  in  a  qm  iam  action  obtained  a  role  to  stay 
proceedings,  on  paying  a  sum  agreed  upon  between  him  and  the 
plaintiff,  the  court  of  King's  Bench  considered  it  as  an  nndennkin; 
by  him  to  pay  that  sum  ;  and  for  the  non-payment  of  it  granted  in 
attachment"^ :  But  for  preventing  any  doid>t  in  future,  an  order  was 
made,  that  ^^  every  rule  to  be  drawn  up  for  compounding  any  qm 
tarn  action  do  express,  that  the  defendant  doth  undertake  to  pay  the 
sum  for  whieh  the  court  has  given  him  leave  to  compound  such 
action*."  So,  in  the  Common  Pleas,  where  a  defendant  in  a  penal 
action,  obtains  a  rule  to  stay  proceedings  on  payment  of  part  of  the 
penalties,  the  eourt  will  grant  an  attachment  against  him  for  non- 
payment': And  in  that  court  it  is  a  rule,  on  compounding 
mations  on  penal  statutes,  that  "  if  the  defendant,  after 
made  with  the  informer,  do  not  voluntarily  come  in  to  answer  unto 
the  king  for  his  fine,  to  be  taxed  and  assessed  by  the  justices  of 
this  court  for  his  majesty's  use,  tb»  a  capia»  ad  gatirfadendrnm 
finem  shall  be  awarded  against  him,  to  compel  him  thereunto; 
whereupon  the  fine  being  set  and  assessed,  shall  be  presently  paid 
in  :  and  satisfaction  being  thereupon  made,  and  entered  by  the  pro- 
tbonotary  upon  the  roll  of  the  said  information,  shall  be  for  ever 
ar  full  and  final  discharge  of  the  defendant  for  the  same  olfeneei>." 
The  plaintiff,  in  compounding  a  penal  action  by  consent,  having  by 
mistake  abandoned  a  good  cause  of  action,  the  court  of  Commoa 
Pleas  refused  to  interfere,  and  rescind  the  order  made  thereon^ 


in  ■,:<'! 


»S  Tuuit.  913.  •  R.  £.  33  Geo.  III.  K.  U. 

^  2  BUc  Rep.  1 134.  1 157.  ^1  Tbnint.  43.  S  Msnh.  3I8»  8.  C. 

«  4  Bur.  1929»aiidiee8  Blaa  ftep.  1164.  t  R.  H.  UJm.  L  C  P. 

* 5 Diunif.  fc  Btft,  857.  ^5  TauaU  850. 
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CHAP.  XXI. 


Of  Judgments  ly  CoNFESsroN,  and  Default;  the 
Assessment  of  Damages,  by  Reference  to  tht 
Master  w  Prothonotartes,  w  hy  Writ  of  In- 
quiry ;  and  Proceedings  (m  the  Statute  8  &  9  W. 

IILc.  11.  §  8. 

* 

Tl^HEN  the  defendant,  hftviog  oo  merits,  cannot  comproiniae  or 
eompound  the  action,  it  is  usual  for  him  tp  confess  it,  or  let 
Judgment  go  by  default. 

The  objects  proposed  by  confessing  an  action  are  twofold ;  first,  in 
an  action  for  damages,  to  save  the  expence  of  executing  %  writ  of 
inquiry ;  and  secondly,  to  obtain  terms,  such  as  a  stay  of  execution, 
&c.  And  the  confession",  or  as  it  is  usually  called,  from  the  entry  of 
ic,  a  eognowH  aefionem,  is  either  before  or  after  plea  pleaded ;  in  the  < 
latter  case,  the  plea  being  withdrawn,  it  is  called  a  confession,  or  cog*- 
moitH  oeiionmnj  relietd  ^erificationt^.    * 

An  opinion  formerly  prevailed,  that  the  confession  of  an  action  * 
•ould  not  regularly  be  made  before  dedaration,  and  particularly  if 
the  cause  of  action  were  not  expressed  in  the  process ;  for  if  a  bill  of 
MiddUeeeM  or  Ja(il«il,  &e.  were  sued  out  in  a  plea  of  trespcue,  the 
coiifession  of  that  action  it  was  supposed  would  be  nugatory  ;  and 
therefere  in  su<ch  case,  if  the  parties  compromised  before  declaration, 
a  warrant  of  attorney  to  confess  judgment  should  have  been  taken, 
insteadof  aco^Momf,  as  a  security  for  the  debt  and  costs.  But  it 
is  said  to  have  been  the  constent  practice  in  the  Common  Pleas,  to 
take  cognoviU  before  deckratioli,  and  jadgmenis  have  been  entered 
thereon :  vMiieh  practice  was  recognized,  in  a  late  case,  by  that  court*. 


»  Append. Oka^ XXL f  I, a.  «7TMUit'70U  I  Moon, 4S8.  S.  C. 
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In  general,  howeyer,  the  coafession  is  made  afler  declantion,  and 
before  plea ;  and  written  on  the  declaration  or  back  of  the  inquiry,  or 
on  plain  paper,  thus :  ^'  I  confess  this  action,  or  (if  in  debt^  the 
'^  debt  in  this  cause,  and  that  the  plaintiff  hath  sustained  damages  to 
'^  such  an  amount,  besides  his  costs  and  charges,  to  be  taxed  by  the 
'*  master,"  in  the  King's  Bench,  or  *'  prothonotaries*'  in  the  Common 
Pleas :  then  follow  the  terras,  if  any  are  agreed  on,  as  that  **  no 
**  judgment  shall  be  entered  up,  or  execution  issue,  until  default 
'^  shall  be  made  in  payment  of  the  debt  or  damages  and  costs,  by  m 
^'  oertun  day,  and  that  no  writ  of  error  shall  be  brought,  or  bill  in 
*^  equity  filed ;  but  that  in  case  default  shall  be  made,  the  plaintiff 
*^  shall  be  at  liberty  to  enter  up  judgment,  and  take  out  execution, 
^<  for  the  debt  or  damages  and  costs,  together  with  sheriff's  pound- 
*^  age,  and  all  other  incidental  expences*.'*  A  mere  co^woml  need 
not  be  stamped,  unless  it  contain  any  terms  of  agreement  between  the 
parties'".  But  if  giiren  by  a  priswner^  in  custody  of  a  sherig^^s  ojfLcer^ 
it  seems  that  an  attorney  must  be  present,  on  behalf  of  the  defendant 
to  attest  the  execution  of  it,  in  the  Common  Pleas^ ;  though  if  it  be 
given  by  a  prisoner  in  custody  of  the  mar^Ao/,  it  is  otherwise*' :  And 
in  the  King's  Bench,  we  have  seen%  a  cogtixmi  given  by  a  defiendaat 
in  custody  on  mesne  process  is  valid,  although  no  attorney  be 
present  on  the  part  of  the  defendant,  unless  it  be  shewn  that  some 
undue  advantage  was  taken  of  him.  When  the  confession  b  after 
plea  pleaded,  the  defendant's  attorney,  or  bis  clerk,  ought  to  come  in 
person  before  the  master  to  withdraw  it,  in  the  King's  Bench';  bat 
this  is  unnecessary  in  the  Common  Pleass* 

Again,  the  confession  is  either  of  the  whole  or  fwrt  of  the  oanse  of 
aetion.  If  it  be  of  the  whole,  and  not  upon  terms,  the  plaintiff's 
attorney  may  immediately  sign  final  judgments  and  take  out  execu- 
tion thereon ;  but  if  it  be  not  of  the  whole,  he  can  only  sign  judgment 
for  the  part  confessed,  and  the  action  must  proceed  for  the  residoe. 


•  kpptxA.  Chap.  XXI.  {  f .  <  3  Dttrnf.  at  East,  61S.  AmU^  568,  % 

^  Pm  GMT.  M.  42  Geo.  III.  K.  B.  S  Boi.  *  Ani9, 569. 

h  Pal.  130.  C.  P.  4  Ea«t,  188.  '  1  Ld.  Raym.  345.  Imp.  K.  B.  »  U 

«9  Taunt.  360.  Arnold  v.  Lom,  T.  57  511. 

Geo.  IlL  C.  P.  7  Taunt  70a  (a.)  id,  701.  i  Imp.  C  P.  6  Ed.  416. 

1  Mooie,  498.  S.  C.  and  tea  3  Danif.  ft  ^  Append.  Chap.  XXL  f  3,  fce. 
But,61«.  1  Eart,  249. /'a;. 
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Wben  a' judgineDt  is  confessed  upon  terms  in  the  King^s  Bench,  it 
being  in  efiect  but  a  conditional  judgment,  the  court  will  take  notice 
of  if,  and  see  the  terms  performed  :  but  whrre  the  judgment  is  ac- 
knowledged absolutely,  and  a  subsequent  ai^reement  made,  this  does 
not  affeet  the  judgment ;  and  the  court  will  take  no  notice  of  it,  but 
pnt  the  party  to  his  action  on  the  agreement*'.  And  it  has  been  said^, 
that  the  court  cannot  hold  plea  of  an  agreement  upon  motion.  But 
it  is  usual  in  practice,  to  set  aside  a  judgment  entered  up,  and  execu- 
tion taken  out,  contrary  to  the  agreement  of  the  parties,  at  the  time  of 
confessing  the  judgment^ :  And  where  a  landlord  defrayed  the  costs  of 
defending  an  ejectment  in  the  name  of  bis  tenant,  who  gave  a  re- 
traxit  of  the  plea,  and  cognovit  of  the  action,  the  court  of  Common 
Pleas  set  aside  the  retraxit  and  cognovit^  and  permitted  the  lessor  to 
defend  as  landlord^.  If  a  cognovit  be  given  by  an  attorney,  it  seems 
that  the  plaiatiflT  must  first  file  a  bill  against  him,  before  he  signs 
judgment  thereon* :  And  In  general,  common  bail  must  be  filed  for 
the  defendant  upon  a  cognovit ;  though  if  judgment  has  been  irregu- 
hrly  signed,  without  filing  common  bail  for  the  defendant  according 
to  the  statute,  till  after  the  term  succeeding  that  in  which  the  writ 
was  returnable,  and  after  the  judgment  itself  has  been  entered  up,  yet 
the  defendant,  we  have  seen',  having  given  a  cognovit^  is  estopped 
from  objecting  to  the  irregularity,  if  the  pluntiff  has  filed  common 
bail  nunc  pro  f  acne,  before  the  time  of  making  the  objection.  We 
have  already  seen*,  in  what  cases  the  bail  are,  or  are  not  discharged^ 
by  uking  a  cognovit  from  the  principal.  And  a  certificate,  it  may  be 
remembered,  will  discharge  a  cognovit,  given  after  a  secret  act  of 
bankruptcy,  for  a  debt  previously  due,  with  interest  and  co8t8\ 


Judgment  by  default,  which  is  an  implied  confession  of  the  action, 
is  either  by  non  turn  informatu^,  where  the  defendants  attorney, 


•  1  S«1k.  400.  '  Anie^  267,  8. 
^/d.t5idL  lilit/«,315,  16. 

«  6  Mod.  14.  ind  tee  9  Blac  Rep.  943.  *  1  Chit.  Rep.  16.  AnU,  «30.  but  sm  t 

•  7  Taonl.  9.  Taunt  68.  Rose,  1 W.  S.  C  «««*.  «>**'«• 

•  W^her  T.  WmJky,  H.  37  Geo.  IIL  K.  B.  ■  Append.  Qiap.  XXI.  ^  «5.  fcc. 
7  Dnrnf.  at  Katt,  807.  (^) 

3p9 


560  OF  JUDGMENT  BY  DEFAULT. 

havins^  appeared,  says  that  be  is  not  inforined  of  any  answer  to  be  gifiea 
to  the  action  ;  or  by  nil  dicit^,  where  the  defendant  himself  appears, 
but  says  nothing  in  bar  or  preclusion  thereof :  And  the  latter  judgment, 
which  is  the  more  usual,  is  either  for  want  of  any  plea  at  all ;  or  for 
want  of  an  issuable  plea,  after  a  judge^s  order  for  time,  on  the  terms 
of  pleading  issuably  ;  or  when  the  defendant  pleads  a  plea  not  adapted 
to  the  nature  of  the  action,  or  which  may  be  considered  as  a  nullity. 
Or  is  false  and  vexatious,  or  not  pleaded  in  due  time,  or  proper  manoa*. 

On  the  exph*ation  of  the  time  for  pleading,  a  rule  to  plead  haTing 
been  given,  and  a  plea  demanded,  when  necessary,  the  plaintiff's 
attorney  should  search  for  a  plea,  if  not  delivered  to  htm,  with  the 
clerk  of  the  papers,  who  receives  special  pleas  in  the  King's  Bench, 
and  with  the  clerk  of  the  judgments,  who  keeps  the  general  issue 
book  at  the  King's  Bench  office,  or  at  the  prothonotaries  office  in  the 
Common  Pleas  :  and  if  no  plea  be  delivered,  or  found  at  either  of 
those  offices,  the  plaintiff's  attorney  may  sign  judgment,  as  for  want 
of  a  plea:  And  judgment  may  be  signed  in  like  manner,  if  the  de- 
fendant do  not  rejoin'',  plead  to  a  new  assignment,  or  join  in  de- 
murrer,  when  necessary  ;  or  in  the  King's  Bench,  if  he  do  not  return 
the  paper  or  demurrer  book  in  due  time.  If  the  defendant  plead  a 
judgment  recovered%  or  other  plea  that  is  not  issuable'',  after  a  judge's 
order  for  time  to  plead^  on  the  terms  of  pleading  issuably,  the  plaintiff, 
we  have  seen,  may  consider  the  plea  as  a  nullity,  and  sign  judgment 
So  if  the  defendant,  being  under  an  order  to  plead  issuably,  plead 
several  pleas,  one  of  which  is  not  issuable,  the  plaintiff,  in  the  King's 
Bench,  may  sign  judgment  as  for  want  of  a  plea,  although  the  other 
pleas  are  issuable* :  And  judgment  may  be  signed  in  the  ComnioD 
Pl^as,  if  a  declaration  in  debt  demand  two  thousand  pounds,  aod 
contain  several  counts,  each  of  which  states  a  less  sum,  e.  g.  Jhs 
hundred  pounds,  and  the  defendant,  being  under  terms  of  pleadtag 
issuably,  plead  thereto  that  he  does  not  owe  the  said  sum  of  Jits 
hundred  pounds^  But  if  the  defendant,  when  under  an  order  to 
plead  issuably,  put  in  a  plea  which,  though  informal,  goes  to  the  sub- 


•  Append.  Chap.  XXI.  }  32,  Jtc  68,  kc,  *  Ante,  485. 

84,  5.  •  SDoroC  k,  Eait,  SOb.  aod  fee  1 

•  5  Donif.  k  Ea«t,  159.  411.  Barnes,  314.  Anit^  485. 

•  I  Blac.  Rep.  37tf.  ^WUt,  117,  a.WUs,  'd  Boi,  &  Pul.  n4> 
93.  t  Moore,  431. 
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stance  of  the  aetion,  the  plaintiff  canDotsigo  judgment,  as  for  want  of 
a  plea*. 

When  the  defendant  pleads  a  plea  not  adapted  to  the  nature  of  the 
action,  as  nil  debet  in  assumpHt^,  or  non  asiumpsit  in  de&f^,  &c.  the 
plaintiff  may  consider  it  as  a  nullity,  and  sign  judgment.    But  the  plea 
of  not  guilty  in  an  action  of  debt  on  a  penal  statute,  is  not  such  a  nullity 
as  will  warrant  the  plaintiff  in   signing  judgment'^ :  and  judgment 
cannot  be  signed  in  a  qui  tarn  action,  for  entitling  the  plea  with  the 
names  of  the  parties,  without  the  addition  of  qui  fam,  &c.  to  the 
plaintiff's  name*.      In  the  King's  Bench,  when  a  plea  is  clearly 
absurd  on  the  face  of  it,  as  where  it  attempts  to  set  up  as  a  defence^ 
a  judgment  recovered  in  the  'Exchequer  in  Ireland,  before  the  cause 
of  action  accrued,  the  plaintiff  may  consider  it  as  a  nullity,  and  sign 
judgment  as  for  want  of  a  plea,  without  a  previous  application  to  the 
court^ :  And  a  plea  of  set  off  for  money  due  on  a  recognizance,  and 
also  for  money  due  upon  promises,  pleaded  to  an  action  of  debt  on 
bond,  as  if  to  an  action  of  aa^umpHty  was  holden  in  that  court  to  be 
a  nullity,  and  that  the  plaintiff  might  sign  judgment^.    So  where  a 
sham  plea  was  pleaded,   of  judgments  recovered   in   the  court  of 
piepoudre  in   Bartholomew  Fairy    in    terms    obviously  denoting 
fictitious  proceedings,  the  court  reprobated  the  practice;  and  con** 
sideriiig  the  plea  as  a  nullity,  suffered  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea,  and  made  the  defendant's  attorney  pay  the  costs 
of  it,  and  of  the  application**.     So,  in  the  Common  Pleas,  where  th6 
defendant  pleaded  the  statute  of  additions  in  abatement,  the  court 
held  the  plea  to  be  a   nullity,  and  gave  the  plaintiff  leave  to  sign 
judgment':    and  Lord    Aloanleyj  in   delivering  the  opinion  of  the 
court,  observed,  that  perhaps  it  would  have  been  the  more  regular 
tnode  of  proceeding  for  the  plaintiff  to  have  signed  judgment  as  for 
want  of  a  plea,  without  any   application   to    the  court,   and  thus 
bave  put  the  defendant  to  move  to  have  that  judgment  set  aside'' : 


•  5  Durnr.  &  £a8t,  132.  and  see  1  Chic  «  7  East,  333. 

Rep  353.  fa  J,  . '  1  Chit.  Rep.  525,  6.  fit  noth,  and  see  4 

*  Baroet,  257.  Lawes  on  Pleading,  519.  Taant.  668. 

And  ae«  frf.  527,  &c.  5  Mod.  92.  2  Sir.  1022.  '  2  Manle  &  Sel.  606. 

and  lUt!  canes  there  cited,  as  to  the  validity  ^  10  East,  237. 

of  a  plea  of  noi  ptiUy  id  mmptii.  '  3  Bos.  &  Pul.  395.  and  see  7  East,  383. 

«  AnU,  490.  2  New  Rep.  C.  P.  1 88.  4  Taunt.  668. 

'  1  Durnt  &  East,  462.  and  see  3  Bos.  9b  »  3  Bqs.  &  PiiL  398. 
PdLUK 
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And  in  the  latter  court,  if  the  derendant  plead  a  subtle  plea,  to  eosnaie 
the  plaintiflT,  the  court  Tvill  permit  the  plaintiff  to  sign  judgnienti 
unless  the  defendant  ivill  amend*.  But  unless  the  plea  be  mani« 
festly  absurd  on  the  face  of  it,  the  plaintiff,  in  the  King^s  Bench, 
will  not  be  justified  in  signing  judgment  as  for  want  of  a  plea, 
without  a  previous  ap])lication  to  the  court^;  which  is  also  necessary, 
after  the  defendant  has  been  ruled  to  abide  by  his  plea^ ;  And  that 
court  will  not  grant  a  rule  for  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea,  merely  on  an  aflSdavit  that  the  plea  is  false,  unless 
it  be  also  shewn  that  it  is  vexatious,  and  calculated  to  create  nn- 
necessary  delay  and  expence**.  If  the  defendant  plead  in  abatement, 
without  an  affidavit  of  the  truth  of  the  plea*,  or  a  plea  of  tender  with- 
out paying  money  into  court^,  or  if,  after  craving  oyer  of  a  deed,  he  do 
not  set  forth  the  whole  of  it<,  the  plaintiff,  in  either  of  these  case9,  may 
sign  judgment  as  for  want  of  a  plea.  But  judgment  cannot  be  signed 
in  the  King^s  Bench,  after  a  plea  in  abatement,  because  the  affidavit  to 
verify  the  truth  of  it  was  sworn  before  the  defendant's  attorney^ : 
And  in  general,  when  the  matter  is  doubtful,  it  is  the  safest  course 
Dot  to  sign  judgment,  but  to  take  issue  on  the  plea,  demur  thereto, 
or  move  the  court  to  set  it  aside\ 

When  sham  pleas  however  are  pleaded,  calculated  to  raise  issues 
requiring  different  modes  of  trial,  as  a  set  off  for  money  due  on  a 
recognizance  or  judgment,  the  issue  upon  which  is  triable  by  the 
record^  and  for  money  due  on  simple  contract,  the  issue  upon  which 
is  triable  by  the  country,  the  court  of  King's  Bench,  o^  an  affidavit 
that  the  pleas  are  false,  will  suffer  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea,  and  make  the  defendant  or  his  attorney  pay  the 
costs  occasioned  by  the  pleas,  with  the  costs  of  the  application^.  So 
where  a  sham  plea  is  such  as  to  make  it  necessary  for  the  plaintiff's 
attorney  to  consult  counsel,  and  thereby  cause  delay  and  expenoe^ 
the  court  will  permit  the  plaintiff  to  sign  judgment,  and  make  the 
attorney  pay  the  costs^ :  And,  in  a  similar  case,  the  costs  were  ordered 

•  3  Taont.  339.  •  *  Dornf.  &  Ea»»,  370   Stol^  ?.  Hw^, 
^  1  Cbit  Rep.  525.  tii  fiviu.                            E.  54  Geo.  lU.  K.  B.  5  Durnf.  k  R»», 

•  /dL565.  M/i«lu.  6(%d. 

•  id.  5S4,  5.  and  see  kL  325.  ^  3  Manle  &  Sel.  154. 

•  Pr.  Reg.  C.  P.  4.  Fom-at,  144.  and  fee  •  AitU,  485,  6.  but  nee  4  Taaut  668. 

1  8tr.  659.  2  Ld.  Raym.  1409.  S.C.  but  aee  ^  2  Bam.  6s,  Akl.  J97.  aod  tee  1  Cbt 

1  Str.  638.  R«f».  ^<>*.  ('^J' 

»  I  Sir.  638.  Barnea,  252.  '  «  Barn,  h  Aid.  199. 
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to  be  paid  by  the  attorney,  though  it  appeared  that  he  was  expressly 
instructed  by  the  defendant  to  plead  a  dilator;  plea*.  To  support  a 
motion  for  leave  to  sign  judgment  for  want  of  a  plea,  on  the  ground 
that  improper  pleas  have  been  pleaded,  there  must  be  an  affidavit  in 
the  King's  Bench,  that  they  are  untrue^  But  if  such  pleas  have  been 
pleaded  under  a  rule  to  plead  double,  it  is  not  necessary  first  to  moTe 
to  set  aside  the  rule^ 

When  the  defendant  pleads  before  he  has  appeared,  or  taken  the 
declaration  out  of  the  office®,  or  before  the  bail  are  perfected  in  a 
bailable  cause^,  the  plaintiff  may  consider  the  plea  as  a  nullity,  and 
sign  judgment*  So,  if  the  defendant  plead  in  abatement  after  a 
general  imparlance,  or  to  the  jurisdiction  of  the  court  after  a  special 
imparlance,  the  plaintiff,  we  have  seen*,  may  sign  j  udgment  as  for 
want  of  a  plea:  And  judgment  may  be  signed,  when  he  pleads  in 
abatement,  after  the  expiration  of  four  days  inclusive  from  the  de- 
livery or  filing  and  notice  of  deelaration^  But  a  judge's  summons 
returnable  before  judgment  signed,  though  after  the  time  for  pleading 
bas  expired,  operates  as  a  stay  of  proceedings' ;  therefore  the  plain- 
tiff in  such  case  cannot  sign  judgment,  without  first  attending  the 
eummonss :  And  in  general,  though  a  plea  be  not  pleaded  in  due 
time,  yet  if  the  other  party  do  not  take  advantage  of  it  immediately, 
the  defendant  may  deliver  his  plea  at  any  time  before  judgment  is 
actually  signed  against  him^. 

In  the  King's  Beneh,  when  a  plea  of  9ol\s\i  ad  diem^  which  ought 
to  be  delivered  to  the  plaintiff *s  attorney,  is  entered  in  the  general 
issae  book',  or  a  plea  is  filed  in  the  office  of  the  clerk  of  the  papers,  that 
ought  to  be  delivered  to  the  plaintiff's  attorney*^,  the  plaintiff  may  con- 
sider it  as  a  nullity,  and  sign  judgment ;  as  he  may  also,  in  the  Common 
Pleas,  if  the  general  issue  be  not  delivered  inform',  or  if  a  plea  be 


•  1  Chit  Rep.  IBS.  195,  6.  5  Durof.  Jc  East,  35. 
^  9  Baro.  fc  Aid.  777.  1  Chit  Rep.  564.  I  5  Ournf.  &  East,  661. 

.  C.  ^2  Barn.  &  Ai<L  392.    1  Chit  Rep.  81 1. 

e  Imp.  a  P.  449,50.  S.  C  Id.  225   And  tiee  R.T.  2  Jac  I.  R.  T. 

4  Ante,  477.  16  Car.  II.   R.  M.  2  W.  &  M.  K-  B.  at  to 

•  AnUt  475.  489, 90.  deCvenng  pleat,  that  on^ht  to  be  JiUd  in  the 
1  DumC  h  Ean,  277.  698.  offic  e  of  the  clerk  of  the  papert. 

f  1  Chit  Rep.  93.  AnU,  482, 3,  >  Cat.  Pr.  C.  P.  126.  Pr.  Reg.  306.  S.  C. 

^  1  Damf.  U  Eatt,  16.  4  Darnf.  Ic  Eatt,      Barnes,  239.  S.  P. 
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pleaded  by  an  attorney  of  anoCber  court*:  And- judgment  may, be 
signed  in  that  court,  where  a  defendant  files  two  pleas  at  sererml  times 
on  tbe  same  day,  in  order  to  mislead  the  plaintiff  by  the  second  plea*". 
So  if  several  pleas  be  filed,  to  the  whole  or  part  of  a  declaration, 
without  a  rule  to  plead  several  matters  being  drawn  up,  or  instructions 
given  for  it  to  (he  clerk  of  the  rules,  they  are  considered  in  the  King's 
Bench  as  a  nullity,  and  the  plaintiff  may  sign  judgment*";  though  it 
seems  that,  in  the  Common  Pleas,  the  practice  is  for  the  defendant  to 
apply  to  the  court  to  strike  out  one  of  them^ :  And  in  both  courts, 
the  plaintiff  may  sign  judgment,  if  the  plea,  when  necessary,  be  not 
signed  by  a  counsel',  or  serjeant^ 

A  judgment  by  default,  we  have  seen',  is  irregular,  when  the  de- 
fendant, in  an  action  not  bailable,  has  not  been  served  with  a  copy  of 
process ;  or  when  there  has  been  no  declaration  regularly  delivered  or 
filed,  and  notice  thereof  given  to  the  defendant^;  or  when  it  is  signed 
before  the  defendant's  appearance,  or  without  entering  a  rule  to  plead, 
or  demanding  a  plea,  when  necessary ;  or  before  the  time  for  pleading 
is  expired ;  or  after  a  plea  has  been  regularly  delivered  or  filed^ :  And 
when  tlie  plaintiff  declares  absolutely,  before  the  defendant  had  ap- 
peared, he  cannot  sign  judgment  after  plea,  for  want  of  hb  appearance^. 
So  if  a  defendant  accept  a  declaration,  and  act  as  if  an  appearance 
bad  been  entered  for  birxK,  the  court  will  not  afterwards  permit  him  to 
set  aside  a  judgment,  on  the  ground  of  his  not  having  appeared^  And 
an  irregular  judgment  cannot  be  set  aside,  after  the  defendant  has 
given  a  cognovif^ ;  or  attended  and  cross  examined  the  witnesses,  on 
the  execution  of  a  writ  of  inquiry". 

The  plam^iff  may  waive  a  judgment  by  default^ ;  or,  if  irregwlar, 


•  Barnes,  259.  Pr.IUg.  307.  S.a    Bat  if  &  Eatt,  496. 

the  plaintiff  takes  plea  out  of  the  office,  '  Pr.Reg.  282.  3  Boa.  &  Pal.  171. 

and  keep  it,  he  waives  any  objection  to  the  I  Ante^  534. 

plea,  on  the  ground  of  its  haTing  been  ^4  Taunt.  818. 

pleaded   by  a    new  attorney,  without  an  '  Id.  545. 

order  to  change  the  attorney.  S  New  Rep.  ^  Per  Cur.  M.  44  (3eo.  IIL  K.  B. 

C.  P.  509.  but  see  Barnes,  S52«  temb,  conira*  >  1  New  Rep.  C.  P.  309. 

h  3  Taunt.  386.  n  7  Dnmf.  k,  East,  906.  Amit,  967, 9, 519. 

•  P«r  BuUer,  Jast.  in  B.  d/ard  and  Ga0tld,  •  4  Taunt  545. 

H.  26  Geo.  III.  K.  B.  AnU,  435.  580.  •  T.  23*  Ow.  I.  K.  B.  Cas.  Pr.  C  P.  !«** 

4  1  Bos.  &  Pul.  415.  Pr.  Reg.  994.  Barnes,  251.  &  C. 

•  R.  E.  18  Car.  II.  K.  B.  and  see  6  DomC 
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the  defesdapt  may  move  the  couK  to  set  it  aside*  But  the  motion  for 
this  purpose  must  be  made  in  term-tiiuei  or  notice  given  of  it  in 
vacation,  two  days  at  least  before  the  day  appointed  for  executing  tlie 
inquiry*.  And  in  the  Common  Pleas,  it  is  said  there  can  be  no 
moti<Mi  to  set  aside  a  judgment  the  last  day  of  term,  unless  it  appear 
that  the  defendant  could  not  have  applied  sooner^.  If  the  judgment 
be  regular^  yet  when  the  plaintiff  has  not  lost  a  trial,  the  courts  on 
motion  will  set  it  aside,  upon  an  affidavit  of  merits  3  the  defendant 
undertaking  to  pay  the  costs%  tp  plead  issuably  instantef^^  take  short 
notice  of  trial*,  and  give  judgment  of  th^  term,  when  necessary,  so  as 
to  put  the  plaintiff  in  the  same  situation  as  if  the  judgment  lw\ .  not 
been  set  aside':  And  this  has  been  done,  under  particular  circum- 
stances, in  ejectment  as  well  asr  in  other  actions^.  But  the  court  of 
Common  Pleas  refused  to  set  aside  a  judgment  and  execution  in 
ejectment^  in  order  to  let  in  a  person  to  defend ;  though  he  made  an 
affidavit,  setting  forth  a  clear  title,  and  offered  to  pay  costs'*.  So 
where  a  plaintiff  had  obtained  judgment  and  possession  in  an  unde- 
fended ejectment^  without  collusion,  and  had  sold  part  of  the  pre- 
mises, and  transferred  the  possession,  that  court  would  not  let  in  the 
landlord,  from  whom  his  tenants  had  concealed  the  ejectment,  to 
appear  and  defend  it,  on  payment  of  costs* :  And  in  general,  the 
courts  will  not  set  aside  a  regular  judgment,  to  give  the  defendant 
advantage  of  a  nicety  in  pleading'' ;  or  to  let  him  in  to  plead  any 
matter  which  does  not  go  to  the  merits  of  the  cause'.  So  wiiere  a 
defendant,  having  a  good  legal  defence,  had  refused  equitable  terms 
of  compromise,  the  court  of  Common  Pleas  would  not  set  aside  the 
judgment,  and  permit  him  to  plead*".    But  the  statute  of  limitations 


»  A9ie,  534. 

*  Cm.  Pr.  C.  P.  130.  jioie,  520. 

«  1  Balk.  402.  2  Saik.  5 18.  Barnes,  242. 
1  CbiL  Rep.  226.  232. 

*  Inttanitr,  it  has  beeu  said,  means  within 
twenty  four  hours.  Prjfce  v.  Hodgton^  E.  25 
Geo.  III.  K.  B.  and  see  i  Tiunt.  343.  Sed 
ftutrtt  by  whom  Uiif  account  of  hours  is  to 
b«  kept ;  and  whether  iMlonlfr,  as  applied 
to  the  subject  nutter,  nuy  not  Dx>re  pro- 
perly be  taken  to  iiieao«  before  the  rising  of 
the  court,  when  the  act  is  to  be  done  in 
court;  or  before  the  shutting  of  the  office 


on  the  same  night,  when  the  act  is  to  be 
done  there  ?  6  Rast,  587.  (b), 

•  Barti«^8,  243.  1  Chit.  Rep.  226.  232. 

'2  StT.  823.  975.  1  Bur.  568.  Ptf  Ckr,  T. 
24  Geo.  HI.  K.  B. 

K  2  Str.  975.  4  Bur.  1 996.  and  see  4  Maule 
9k,  SeL  300.  7  Taunt  9.  48. 

^  3  Taunt.  506. 

U  Taunt.  820. 

^  2  Str.  1242. 

1  1  Blac  Rep.  35.  SUiJfard  o.  BmMtne, 
£.24  Geo.  III.  K.B. 

•  4  Taoat.  885. 
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is  considered  as  a  plea  to  the  merits* :  And  in  the  Common  Plets, 
the  defendant  has  been  allowed  to  plead  his  bankruptcy^,  or  inCincy^ 
In  the  King's  Bench,  the  affidavit  of  merits  must  appear  to  bate 
been  made  by  the  defendant,  or  his  attorney  or  ag^ent*^ :  In  general  it 
is  made  by  the  defendant's  attorney* ;  and  in  the  Common  Pleas,  if 
it  be  made  by  any  other  person  than  the  defendant,  he  must  swear 
either  that  he  is  the  defendant's  attorney,  or  managing  clerk  to  the 
defendant's  attorney'.  On  setting  aside  a  judgment  and  execution 
for  irregularity,  the  court  of  King's  Bench  will  restrain  the  defendant 
from  bringing  an  action  of  trespass,  unless  a  strong  case  for  damages 
be  shewn'. 

A  judgment  by  default  is  interlocutory  or  Jinal.  When  the  action 
sounds  in  damages,  as  in  cuaumpsit,  covenant^  trover^  trespaWf  &c. 
the  judgment  is  only  interlocutory,  **  that  the  plaintiff  ought  to  re* 
coyer  his  damages,"  leaving  the  amount  of  them  to  be  afterwmrdi 
ascertained^ :  And  the  judgment  for  the  plaintiff,  in  these  actions,  is 
also  interlocutory,  on  demurrer,  or  nul  tiel  record.  In  debt^  the 
judgment  is  commonly  JinaP ;  though,  where  the  damages  are  con- 
siderable, a  writ  of  inquiry  is  sometimes  necessary  for  assessing  them. 
An  interlocutory  judgment  is  signed  on  four-penny  stamped  paper, 
with  the  clerk  of  the  judgments  in  the  King's  Bench,  or  protbono- 
taries  in  the  Common  Pleas ;  an  incipUur  being  first  entered  oo  a 
h>U,  of  the  term  it  is  signed.  Final  judgment  is  signed  oo  a  ten 
shilling  stamped  paper^ ;  and  no  rule  for  judgment  being  necessary, 
the  plaintiff  may  in  general  proceed  immediately  to  tax  his  costi,  and 
take  out  execution. 

Formerly,  it  appears,  no  judgments,  either  by  non  eum  infonmatmt 
or  nihil  dicit,  could  have  been  entered  of  record  in  the  Common 
Pleas,  without  the  notice  and  commandment  of  the  judges  ;  nor  any 
costs  of  suit  given  upon  any  of  the  siud  judgments,  before  the  costs  wcra 


» 2  Darof.  k  Baft,  390.    Maeiaak  v.  '3  TbunL  403.  * 

Biggin$,  H.  S9  Geo.  HI.  K.  B.  I  £o«.  Ic         '  1  Cbiu  Rep.  134.  andteet^  SS8. 
Pol.  22S.  Ani*^  484.  ^  Appmd.  Chap.  XXI.  (  32,  Ike 

k  1  Bof.  &  Pal.  52.  >  /d  §  68,  Ite. 

« :5  Taant.  856.  1  Mtnh.  391.  S.  C  ^55  Geo.  III.  e.  184.  &ML  Part  IL  f 

<  1  Chit.  R«p.  97.  III. 

•  Ptr  Otr,  U.  37  Geo.  III.  K.B. 
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Uxed  and  allowed  by  some  of  the  judges  of  this  court.    Afterwards, 
the  prothoDOtaries  were  deputed  and  appointed  by  the  court,  to  take 
order  for  the  entering  of  all  such  judgments,  before  they  were  entered 
of  record  ;  and  a  rule  was  made  for  preyenting  abuses,  that  **  no 
clerk  or  attorney  should  enter  of  record  any  of  the  said  judgments,  or 
set  dowa  any  costs  of  suit  thereon,  before  the  said  costs  were  rated 
and  allowed  by  one  of  the  judges  of  this  court,  or  by  the  prothonotary 
in  whose  oflBce  the  same  should  be  entered  of  record,  and  warrant 
given  by  him,  under  his  hand,  for  the  entering  of  the  said  judgment'  :*' 
And,  by  a  subsequent  rule,  **  the  prothonotaries  shall  not  sign  any 
judgment  by  confession,  either  by  non  turn  in/ormaius  or  nihil  dicit^ 
unless  the  same  be  brought  to  be  signed  within  twenty  days  after  the 
end  of  Trinity ^  JficAoelmcw,  or  Hilary  term,  and  at  or  before  the 
first  day  of  Trinity  term,  in  every  year ;  unless  the  attorney  or  clerk 
ilo  produce  before  them  a  warrant  or  warrants  of  attorney,  bearing 
date  after  the  end  of  such  term,  and  then  the  judgments  on  such  war- 
rants so  produced,  may  be  signed  at  or  before  the  essoin  day  of  the 
succeeding  term  in  every  year,  and  not  after^."    But  notwithstanding 
this  rule,  judgments  are  now  signed  at  any  time  in  the  vacation^.     It 
is  also  a  rule   in  the  Common  Pleas,  that  "  no  judgment  whatever, 
except  final  judgments  upon  potttea$  and  writs  of  inquiry  and  non 
pro^teSf  shall  be  signed  by  any  of  the  prothonotaries  of  this  court, 
unless  the  stamp  of  the  clerk  of  the  warrants  be  first  impressed  on  the 
paper  whereon  such  judgment  is  to  be  signed,  whereby  it  may  appear 
that  warrants  of  attorney  are  duly  filed**.*'     And  accordingly,  the 
practice  in  that  court,  on  signing  judgment  by  default,  &c   is  to  file 
the  warrants  of  attorney  on  unstamped  parchment  with  the  clerk  of 
the  warrants,  who  marks  the  judgment  paper,  before  judgment  is 
signed  thereon  by  the  prothonotaries. 

In  the  King's  Bench  by  bill^  or  in  the  Common  Pleas,  judgments 
by  default  are  entered  on  a  roll  of  the  term  of  which  they  are  signed ; 
but  in  the  King's  Bench  by  original^  they  are  entered  of  the  term  of 
the  declaration  :  And  in  the  latter  court,  the  entry  is  the  same, 
whether  the  judgment  be  for  want  of  a  plea,  or  for  not  rejoining,  sur« 
rebutting^  or  joining  in   demurrer,  or  for  not  returning  the  paper 


•  R.  e.  llJflc.  L  C.  P.  ^  R.  M.  5  Geo.  II.  C.  P.  and  see  R.  H.  14 

^  R.  T.  39  Car.  II.  reg.  5.  C.  P.  &  15  Car.  II.  r«g.  2.  R.  H.  S  Ic  3  Jiw.  II. 

«  M  (mJ.  C.  P.  Ante,  1 10. 
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book ;  but  in  the  Conimon  Pleas,  where  the  pleadings  are  supposed 
to  be  entered  of  record  as  they  are  pleaded,  the  judgmeiit  roll  states 
the  previous  proceedings,  and  the  particular  default  upon  which  the 
judgment  is  given.  In  the  King's  Bench,  the  entries  are  mtdeby 
the  plaintiff's  attorney ;  in  the  Common  Pleas,  by  the  clerk  of  the 
judgments,  with  whom  the  writ  of  inquiry  is  left  for  that  purpose* ; 
and  there  is  no  necessity  in  that  court,  for  a  subsequent  oontinuanoe 
between  the  parties,  after  judgment  by  default,  and  writ  of  inquiry 
awarded^ :  hut  in  the  King's  Bench,  it  is  said  to  be  otherwise. 

After  iMterlocutary  judgment,  the  amount  of  the  damages  sustained 
by  the  plaintiff  is  ascertained,  either  by  reference  to  the  master  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  or  by  writ  of 
inquiry.  In  general,  a  writ  of  inquiry  is  awarded :  but  this  is  a  mere 
inquest  of  office,  to  inform  the  conscience  of  the  court ;  who,  if  they 
please,  may  themselves  assess  the  damages,  with  the  assent  of  the 
plaintiff^  or  direct  them  to  be  assessed  by  the  proper  officer :  And  it 
is  accordingly  the  practice,  in  actions  upon  bills  of  exchange  and  pro- 
missory notes,  instead  of  executing  a  writ  of  inquiry,  to  apply  to  the 
court  in  term  time,  or  to  a  judge  in  vacation^,  on  an  affidavit*  of  (he 
nature  of  the  action,  &c.  for  a  rule  or  summons  to^ shew  cause,  why 
it  should  not  be  referred  to  the  master  in  the  King's  Bench  or  Ex- 
chequer',  or  prothonotaries  in  the  Common  Pleas',  to  see  what  is 
due  for  principal  and  interest,  and  to  tax  the  plaintiff  bis  costs,  aod 
why  final  judgment  should  not  be  signed  for  that  sum,  without  exe- 
cuting a  writ  of  inquiry ;  upon  which  the  court  or  judge  will  make 
an  absolute  rule^  or  order,  on  an  affidavit  of  service,  unless  good 
cause  be  shewn  to  the  contrary^ :  And  a  similar  rule  or  order  may  he 
obtained,  in  actions  on  covenants  for  the  payment  of  a  sum  certaio^ 


•  R.  T.  13  Geo.  II.  C.  P. 

*  1 1  Co.  6.  i.  Yelv.  97.  1  Rol.  Abr.  486. 
«  See  2  Saund.  107.  (2).  1  U,  Blae.  542. 

4  Taunt.  148.  and  the  several  cases  there 
cited.  And  in  confirmation  of  this  doctrine, 
it  may  be  observed,  that  the  conrta  have 
the  power  of  setting  aside  inquisitions  for 
small  or  excessive  damages;  and  in  some 
eases,  of  iaereasing  them.  Say.  Dkm.  173, 
'&c. 

<2SmitbB.46,7.Miio<if. 


«  Append.  Chap.  XXI.  $  30. 

f  4  Price,  134. 

ff  1  H.  Blac.  541. 

^  Append.  Chap.  XXI.  §  31.  1  Chit  Kt^ 
469.  (b). 

*  4  Dorof.  Ic  Eatt,  275.  and  see  1  H. 
Blac.  252.  529.  541.  2  Bos.  ft  PoL  55.  And 
for  the  form  of  the  judgment  upon  this  mtef 
see  Append.  Chap.  XXI.  (  32,  3, 4.  Chsp. 
XXX.  §9. 

^  Doug.  316. 
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18  upon  a  inortg;ai^,  or  for  rentS  &c. ;  or  on  an  award^.  So  wberv 
there  was  a  demurrer  to  one  count  on  a  bill  of  exchange,  and  judg- 
ment for  the  plaintiff,  and  a  plea  to  other  counts  on  which  issue  was 
joined,  the  court  of  King's  Bench  referred  it  to  the  master,  to  see 
what  was  due  to  the  plaintiff  on  the  former*^.  In  such  case  however, 
a  iioUe  prosequi  must  be  entered  on  the  other  counts*.  But  thb 
entry  need  not  be  made  before  the  reference  to  the  master :  It  is  suf- 
ficient if  done  at  any  time  before  final  judgment^ 

The  pi^ctice  we  are  now  speaking  of  is  confined  to  dases,  where  it 
appears  on  the  declaration,  that  the  action  is  brought  upon  bills  of 
exchange  or  promissory  notes',  or  other  actions  wherein  the  quantum 
of  damages  depends  on  figures,  and  may  be  as  well  ascertained  by 
the  master  or  prothonotaries,  as  before  a  jury  :  And  therefore,  where 
the  defendant  had  suffered  judgment  by  default,  in  an  action  of 
a$9mmpM  on  a  foreign  judgment,  the  court  of  King's  Bench  refused 
to  make  the  rule  absolute,  for  a  reference  to  the  master;  saying, 
this  was  an  attempt  to  carry  the  rule  further  than  had  yet  been 
done ;  and  as  there  was  no  instance  of  the  kind,  they  would  not  make 
a  precedent  for  it^  In  a  subsequent  case^,  the  court  refused  to 
make  the  rule  absolute,  in  an  action  upon  a  bill  of  exchange  for 
foreign  money;  the  value  of  which  is  uncertain,  and  can  only  be 
ascertained  by  a  jur>^ :  And  in  another  case^,  they  would  not  direct 
the  master  to  allow  re-exiihange^  in  an  action  upon  a  bill  of  ex- 
change drawn  in  Scotland,  upon  and  accepted  by  the  defendant  in 
England.  It  should  also  be  observed,  that  such  a  rule  cannot  be 
had  in  oMwmpM  for  a  sum  certain,  due  upon  an  agreement*" ;  or  in  an 
action  upon  a  bottomree  bood*^ ;  or  to  ascertain  the  damages  sustained 
by  the  plainiiff,  in  an  action  of  debt  on  a  judgment  recovered  on  a 
bill  of  exchange® :  And  in  cooeiiafit  on  a  deed,  whereby  the  plainti& 
covenanted  to  indemnify  tbe  Baak  of  England  against  advances  to 


»  8  Durnf,  &  Eait,  326.  *»  4  Durnf.  &  East,  493. 

k  Id,  410.    6  Taunl.  356.   2  Mar*.  56.  *  5  Durnf.  &  East,  87. 

S.  C.  but  see  14  East,  622.  *  Cro.  Eliz.  536.  Cro.  Jac.  617. 

•  Per  Cur.  in  Megguon  ^ ,  K.  B.  *  1 «  East,  420. 

•  7  Durnf.  k,  East,  473.  ■  Per  Cur.  H.  37  Geo.  III.  K.  B» 

•  2  Smith  R.  46, 7.  m  notit.  *  Pflfi*  v.  NkkoUon^  E.  38  Geo.  Ill,  K.  B. 
f  Per  Cur.  H.  48  Geo.  lit  K.  B.  •  8  Durnf.  &  East,  395. 

$  8  Damf.  k  Elist,  648. 
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L.  and  JB.  on  bills  to  the  amount  of  100,0001.  and  tbe  defendant  an<f 
others  agreed  to  sub-indeinnify  the  plaintifls  to  tbe  same  amount,  in 
certain  oliqtMt  proportions  of  which  the  defendant's  proportion  was 
5000/.y  and  the  plaintiffs  alleged  that  they  had  been  obliged  to  pay 
tbe  whole  100,090/.  to  the  Bank,  and  demanded  of  the  defendant  bis 
proportion  of  5000Z.,  in  which  action  the  plaintiffs  had  judgment  oo 
demurrer ;  the  court  of  King's  Bench  refused  to  refer  it  to  the  master, 
to  compute  the  principal  and  interest  due  on  tbe  deed,  considering 
that  it  was  not  a  mere  question  of  computation  of  principal  and  in- 
terest, but  that  it  was  open  to  tbe  defendant^  before  tbe  aheriflTs 
jury,  to  enter  into  questions  of  collateral  satisfaction  of  tbe  plaiDtilT's 
demand,  from  securities  and  effects  of  L,  and  JB.  tbe  principab,  in 
their  baodsN 

In  tbe  King's  Bench,  where  interlocutory  judgment  was  signed, 
and  the  plaintiff  died  on  a  subsequent  day  in  tbe  term,  the  cmirt 
g^nted  a  rule  to  compute  principal  and  interest  on  tbe  bill  on  which 
tbe  action  was  brought^ :  and  a  similar  rule  was  made  absolute,  an 
producing  a  copy  of  tbe  bill,  verified  by  aflMavil  of  tbe  plaintiirs 
attorney ;  the  ori^nal  having  been  stolen  out  of  bis  pocket,  and  bo 
tidings  of  it  obtained^  The  plaintiff,  in  tbe  King's  Beoefa,  nsay 
obtain  a  rule  for  referring  a  bill  of  exchange  to  the  master,  on  the 
day  on  which  interlocutory  judgment  is  signed  for  want  of  a  pka' ; 
but  where  it  is  signed  upon  demurrer,  it  has  been  tbe  practice  not  to 
move  for  such  rale  until  the  following  day" :  And  in  that  court,  the 
rule  absolute  for  computing  principal  and  interest  on  a  biO  of  oc* 
change,  must  be  served  on  the  defendant,  before  final  judgment  can 
be  signed,  as  well  as  tbe  rule  nimf ;  and  in  serving  the  latter  mle^ 
where  there  are  two  defendants,  the  service  should  be  on  both*  :  but 
,  it  is  suflBcient  to  serve  a  copy  of  tbe  rule,  without  shewing  the  origi- 
nal<.  It  has  also  been  decided,  in  the  King^s  Bench,  that  notioe  of 
computing  principal  and  interest  on  a  rule  or  order  of  reference^,  or 


•  14  Eatt,  624.  m.  R,  B.  I  Chit  Rep.  466.  (a). 

k  1  Maul*  &  Sel.  2«9.  k  SeUer9V.  Dufion,  H.  54  Geo.  III.  K.  B. 

'3  Made  k  Sel.  281.  imp.  K.  B.  9  Ed.  496.  7.  Tbe  nme  poim 

•  ^'''  '^;  was  ruled  by  B^Ug,  J.  in  H.  56  Geo.  IIL 

•  lAMd.  and  lee  3  Smith  R.  179.  K.  B.  1  ChiU  Rep.  467.  m  aotit ;  and  m 
'  1  Chit.  Rep.  466. 4f  8.  the  caaes  of  Oar*  v/  fTood,  and  Famer  w. 
f  FRndi  B.  BigntU  ft  another,  M.  56  Goo.      fTood,  E.  56  Geo.  III.  K.  B,  Id.  466.  (mJ. 
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service  of  a  copy  of  the  roaster's  appointment  for  that  purpose^  though 
very  proper  and  convenient  in  practicey  is  not  absolutely  necessary ; 
the  defendant  having  notice  of  the  proceeding  by  service  of  the 
rule  nUif  so  as  to  be  present  if  he  pleases.  But,  in  the  Common 
Pleas,  notice  must  be  given  to  the  defendant,  of  the  prothonotary'a 
appointment  to  compute  principal  and  interest  on  a  bill  of  exchange*^ : 
The  reason  is  said  to  be,  that  ihis  proceeding  of  a  reference  to  tha 
prothonotary  is  substituted  for  a  writ  of  inquiry ;  and  as  it  is  neces- 
sary for  the  plaintiff  to  give  notice  to  the  defendant  of  the  execution 
of  such  writ,  so  he  must  give  him  notice  of  the  protbonotary's  ap- 
pointment to  compute  principal  and  interest,  in  order  that  he  may 
have  an  opportunity  of  bringing  forward  any  facts  which  may  have 
occurred,  to  reduce  the  sum  which  the  plaintiff  seeks  to  recover*. 
In  the  latter  court,  where  judgment  has  gone  by  default  on  a  pro* 
missory  note,  no  irregularity  previous  to  the  judgment  can  be  shewn 
as  cause  agunst  referring  the  note  to  the  prothonotary^ :  And  after 
an  award  of  a  writ  of  inquiry  of  damages,  if  final  judgment  be  given 
for  a  certain  sum,  with  the  plaintiff's  assent,  it  is  no  cause  of  error, 
although  the  record  contain  no  entry  of  an  inquisition  executed*. 

A  writ  of  inquiry  of  damages  is  a  judicial  writ,  issuing  out  of  the 
court  where  the  action  is  brought,  and  directed  to  the  sheriff  of  the 
county  where  the  venue  is  laid';  setting  forth  the  proceedings 
which  have  been  had  in  the  cause ;  *^  and  that  the  plaintiff  ought  to 
**  recover  his  damages,  by  occasion  of  the  premises :  But  because  it 
'*  is  unknown  what  damages  he  hath  sustained  by  occasion  thereof, 
'*  the  sheriff  is  commanded,  that  by  the  oath  of  twelve  honest  and 
'*  lawful  men  of  his  county,  he  diligently  inquire  the  same ;  and  re- 
^'  turn  the  inquisition  into  court'.'*  -  It  was  formerly  doubted,  whether 
a  writ  of  inquiry  could  be  directed  to  the  sheriff  of  a  Welch  county'' ; 
}>ut  it  is  now  settled  that  it  may'. 

In  an  action  on  the  case  upon  two  promises,  there  was  judgment 
by  default  as  to  the  first  promise,  and  as  to  the  second  a  nolle  pro- 


accord,  but  tee  id.  468.  where  it  ii  laid,  *  1  Bos.  &  Pal,  S69. 

thai  the  defendant  moit  be  aenred  with  the  *  4  Tftunt.  148. 

rale  to  be  preient  at  the  taxation.     8ed  i  2  Lil.  P.  R.  79J. 

fiuen;  thli  being  bit  own  rale.  ff  Append.  Chap.  XXI.  §  46,  &c. 

•  1  Chit.  Rep.  469, 70.  b  Dong.  S6!2,  3. 

^  4  Taunt  487.  >  mmin$  «.  WURamt,  T.  86  Geo.  III. 
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sequi:  A  writ  of  inquiry  was  taken  out,  to  inquire  what  damigef 
the  plaintiff  had  sustained,  hy  occasion  of  the  premises ;  and  upon 
the  return  of  this,  it  was  moved  to  amend  the  writ,  and  mske  it,  hy 
occasion  of  the  not  performing  of  the  first  promise :  And  upon  the 
authority  of  Baker  against  Camphel^f  the  writ  was  amended  in 
this  case ;  the  record  of  the  judg^nient  by  default  being  a  warrant  to 
amend  by\ 

The  writ  of  inquiry  is  engrossed  on  parchment,  stamped  with  a 
five  shilling  stamp',  and  signed  by  the  prothonotaries  in  the  Common 
Pleas,  and  afterwards  sealed  ;  but  in  the  King's  Bench,  it  is  sealed 
only :  And  it  should  be  returnable  on  a  general  return  or  day  certain, 
according  to  the  nature  of  the  proceedings :  if  by  original^  on  a  gene- 
ral return  ;  if  by  billy  on  a  day  certain.  But  where,  in  an  action  by 
bill  against  an  attorney,  the  writ  of  inquiry  was  returnable  od  a  gene- 
ral return,  it  was  holden  not  to  be  error ;  but  only  a  mis-continuance, 
and  cured  by  the  statutes  of  jeofails"*. 

When  the  jury,  upon  the  trial  of  an  issue,  omit  to  assess  the 
damages,  the  omission  may  in  some  cases  be  supplied  by  a  writ  of 
inquiry* :  As  to  which  it  seems,  that  where  the  matter  omitted  to  be 
inquired  by  the  principal  jury,  is  such  as  goes  to  the  very  point  of  the 
issue,  and  upon  which,  if  it  be  found  by  the  jury,  an  attaint  will  fie 
against  them  by  the  party,  if  they  have  g^ven  a  false  verdict,  there 
such  matter  cannot  be  supplied  by  a  writ  of  inquiry,  because  thereby 
the  party  may  lose  his  attaint^  which  will  not  lie  upon  an  inquest  of 
office^ 

* 

Thus  in  detinue^  where  the  jury  omitted  to  assess  the  value  of  tbe 
goods,  the  court  refused  to  supply  the  omission  by  a  writ  of  inquiry'. 
And  so  where  the  jury  who  try  the  issue  in  replevin  upon  a  distress 
for  rent,  omit  to  inquire  of  the  rent  in  arrear,  an4  vahie  of  the  goods 
or  cattle  distrained,  pursuant  to  the  statute  17  Cw\  II«  c  7.  no  wiil 


«  E.  4  Ann.  K.  B.  Ckeifmftemat,  10  0».  1  IS. 

^  1  Sir.  684.  and  lee  Cm.  iimp.  Baiflw.  r  Cartb.  3€S.  9  Hlr.  1058* 

314.  4  East»  17S.  (  Cke^mp'i  cm^  10  Otw  11».   k  I  Sii. 

c  SUt  55  Geo.  III.  c.  184.  Stkti.  P^rt  IL  S46.  T.  Raym.  194.  1  Bak  SOS.  I  9dL 

§  UK  SOS.  1  Sdw.  NlPriiOe. 

<  8  Str.  947.  Say,  Rep.  845. 
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o(  inquiry  can  be  afterwards  awarded,  to  supply  the  omission* ;  for  by 
the  words  of  the  statute,  these  matters  are  to  be  inquired  of  by  the 
tame  jury  who  try  the  issue^.  And  in  lilte  manner,  where  no  damages 
are  given  on  trying  the  traverse  of  the  return  to  a  writ  of  mandamus, 
this  omission  cannot  be  supplied  by  a  writ  of  inquiry'.  But  a  writ  o 
inquiry  may  be  sued  out  after  a  writ  of  second  deliverance,  on  a  judg-> 
ment  of  nonsuit  in  replevin,  for  want  pf  a  declaration,  in  the  Common 
Pleas*^. 

« 

But  where  the  matter  omitted  to  be  inquired  by  the  principal  jury^ 
doth  not  go  to  the  point  in  issue,  or  necessary  consequence  therec^, 
but  is  merely  collateral,  as  the  four  usual  inquiries  on  a  quare  tm« 
pedit,  there  such  matter  may  be  supplied  by  a  writ  of  inquiry,  with- 
out any  damage  to  the  party ;  because  if  the  same  had  been  inquired 
of  by  the  principal  julry,  it  would  have  been,  as  to  those  particulars, 
no  more  than  an  inquest  of  office,  upon  which  an  attaint  will  not  lie^« 

So,  where  the  parties  being  at  issue  in  aeeumpeii,  a  demurrer  was 
joined  upon  the  evidence,  and  the  jury  discharged,  without  assess- 
ing the  damages ;  and  afterwards  judgment  was  given  for  the  plain- 
tiff, and  a  writ  of  inquiry  of  damages  awarded ;  the  court  held,  that 
though  the  same  jury  might  have  assessed  the  damages  conditionally, 
yet  it  may  as  well  be  done  by  a  writ  of  inquiry- of  damages,  when  the 
demarrer  is  determined ;  and  the  most  usual  course  is,  when  there  is 
m  demurrer  upon  evidence,  to  discharge  the  jury  without  further 
inquiry'. 

So,  in  fretpase  or  replevin  against  overgeere  of  the  poor,  acting 
mrinie  officii,  if  the  plaintiff  be  nonsuit^,  or  have  a  verdict  against 
hinnS  and  the  jury  are  discharged,  without  inquiring  of  the  treble 
daoiages,  pursuant  to  the  statute  43  Eliz.  c.  3.  §  19.  the  defect  may 


«  1  Sid.  960.  T.  Rftym.  170.  1  Vent.  40.  '  Carth.  369. 

S  K«^  408.  I  Lev.  SL55,  2  Str.  1059.  Cat.  gCro.  Car.  143. 

iemp.  Hardw.  995.  8.  C.  2  Blac.  Rep.  763.  k  i  Rol.  Rep.  979.  9  Ro).  Rep.  IIS.  5 

OUb.  Diet.  165.  Mod.  76,  7.  116.  Carth.  869.  1  Salk.  905. 

*  1  SaUu  905,  6.  Cat.  Innp.  Hardw.  141.  Skio.  595.  Comb.  344.  S.  C. 

f93.  *  Cas.  Unf.  Hardw.  138.   9  Str.  1091. 

•  9  Str.  1059.  S.  C.  Saf.  Rep.  914.  3  Wilt.  U9.  9  Blae, 
«  9  Wilt.  116.  Rep.  991.  8.  C. 

«  GkyjM9'#cai««  10  Co.  118. 
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be  supplied  by  a  writ  of  ioquiry ;  because  such  inquiry  is  no 
tban  an  inquest  of  ofiiee.  In  such  ease,  as  a  g^und  for  awarding  s 
writ  of  inquiry,  it  is  necessary  to  enter  a  sufgestion  upon  the  nB, 
that  the  defendants  were  overseers  of  the  poor ;  and  thai  the  ictias 
was  brought  against  them,  for  sonetbing  done  by  viftiie  of  tkv 
olBke*. 

The  writ  of  inquiry  in  ordinary  cases  may  be  executed,  on  dm 
notice,  before  the  sheriff  or  his  deputy^ ;  or  by  leaTe  of  the  court,  under 
special  circumstances,  before  the  chief  justice^  or  a  judge  of  assise^  u 
an  assistant  4o  the  sheriff*^ :  AAd  where  the  wril  of  inquiry  is  eiecoted 
before  the  chief  jnstioe  or  a  judc|;e  of  assise,  it  is  usual  to  move  kt 
the  sher^  to  return  a  good  jury.  The  motien  for  this  purpose  ii  i 
motion  of  oourae  in  the  King^s  Bench,  requuring  only  ooonsel^s  ngit- 
ture ;  In  the  Common  Pleas,  it  is  made  in  court,  and  tlM  rule  is  tho- 
lute  hi  the  first  instance^  Bat  an  nsquiaition  taken  before  tm 
nnder-sheriflb  extraordinary,  was  set  aside  by  the  court  of  Comom 
Pleas ;  for  the  high  sheriff  can  af^ioint  no  more  thmi  one  onder-sheriir 
extraordinary,  to  take  an  inquest'. 

The  notice  of  inquiry  should  be  in  writing* ;  and  if  the  defendut 
faave  appeared,  and  his  attorney  be  known,  it  should  be  ddifcied  to 
such  attorney^ :  But  if  the  defendant  haye  not  appeared',  or  hh  it- 
tomey  be  unknown''^  the  notice  should  be  delivered  to  the  deteadul 
himself,  or  left  at  his  last  place  of  abode :  And  in  a  joint  actios,  tbt 
notice  of  inquiry  ought  to  be  given  to  both  defendants'.  In  couotrj 
causes,  if  an  agent  be  employed,  notice  of  inquiry^  in  the  King^s 


•  Gu.  Ump.  Hardw.  13&  Say.  Rep.  214.  Beg.  451.  S.  C 

^  2  Wils.  379.    And  tbe  depuUtioo  for  S  R.  M.  4  Ann.  fcj.  K.  B.  Cm.  Pr.  C 

thii  porpose  moft  be  sumped  wiUi  a  Im  P.  3. 

■hilliog  stamp,  by  the  aUtute  55  Geo.  tIL  h  Say.  Rep.  133.  K.  B.  Ou.  Pr.  C.P.  ^ 

e.  184.  SdM.  Part  II.  §  III.  Pr.  Rea-  V16. 396.  448.  S.  C.  BaoMiaMt 

•  12  Mod.  519.  1  Str.  612.  2  Str.  853.  S0&  S.  P. 

Barnes,  135,  6.  233.  2  WUs.  37S.  Am  r.  t  R.  T.  1  Qeo^  IL  K.  B.  R.  M.  1  6» 

Didti^  H.  43 Geo.  IIL  K.  B.    Andfortiie  ILCP. 

form  of  the  rale,  and  aAdaTit  of  aenrioe*  see  ^  Say.  Bcp.  133.  K.  B.  Gas.  Pr.  &  P.  A 

Append.  Chap.  XXI.  i  54,5.  Pr.  Reg.  876.  396.  442.  &  C  Pr.  I^l- 

'  12  Mod.  610.  Barnes,  135.  196.  S.  P. 

•  Ante,  498.  500.  ^  Pr.  Reg.  443. 
(  8  Wlla.  378.  and  aee  Barnes,  413.  Pr. 
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Beooh,  shoold  be  delivered  to  the  tgent  in  towiiy  who  israes  the  ««&- 
pasnoi^  and  not  to  the  attorney  in  the  country*  ;  but  in  the  Commoa 
Pleas,  it  seems  that  it  may  be  given  either  to  the  attorney  in  the  coun- 
try, or  to  the  agent  in  town^  If  the  renne  be  laid  in  London  or 
MidHe^exj  and  the  defendant  live  within  forty  computed^  miles  from 
MiOndoHj  there  must  in  general  be  eight  days  notice  of  inquiry,  ex« 
closiTe  of  the  day  it  is  given^;  which  notice  is  also  sufficient  in  coun- 
try causes* :  for  the  statute  14  Geo.  II.  c.  17.  §  4.  which  requires  fen 
days  notice  of  trial  at  the  assizes,  does  not  extend  to  notices  of  in- 
quiry. But  where  the  venue  is  laid  in  JUmdon  or  Middienex^  and 
the  defendant  lives  above  forty  computed  miles  from  London^  there 
must  be  fonrteem  days  notice  of  inquiry':  And  Sunday  is  to  be  ae- 
counted  a  day  in  these  notices,  unless  it  be  the  day  on  which  the 
notice  is  given*.  In  the  Exchequer  it  is  a  rule^,  that  *'  eight  dayi 
Botioe  shall  be  given  of  the  execution  of  writs  of  inquiry  in  all  cases^ 
exoqit  where  the  venue  is  laid  in  London  or  'Middlesex^  and  the 
defendants  reside  above  forbf  miles  distant  therefrom ;  and  that 
Vfheffe  the  venue  is  laid  in  London  or  ]tfiddl€$exj  and  the  defendants 
reside  above  ybrly  miles  distant  therefrom,  fourteen  days  notice  of 
the  exeeution  of  writs  of  inquiry  shall  be  given  :'*  which  notices  are 
required  to  be  entered  by  tbe^attornies  or  side  clerks  of  the  office  of 
pieasy  in  the  book  of  orders  kept  in  such  office,  and  a  written  notice 
of  such  entries  left  at  (he  seat  in  the  said  office,  of  the  attorney  or 
clerk  in  court  concerned  for  the  defendant,  or  at  his  chambers  or  place 
•f  residence^. 

The  object  of  the  statute,  in  requiring  fourteen  days  notice  to  be 
given  to  defendants  residing  above  forty  miles  from  town,  was  to  secure 
to  them  the  full  benefit  of  the  notice  for  eight  days,  part  of  which 
time  would  necessarily  be  consumed  in  its  reaching  them  in  the 
country,  and  in  giving  them  time  to  communicate  upon  it  with 


•  3  Baft,  568.    Id  a  former  caie  it  had  R.  M.  4  Ann.  (ej.  8  Mod.  91.  K.  B.  R.  M, 

teeo  roled,  agreeably  to  the  practice  of  the  l(i54.  }  21.  C.  P. 

Commoa  'Pleae,  that  the  notice  of  inquiry  •  R.  M.  1654.  (  81.  C.  P. 

mif  ht  be  given  eiiher  to  the  attorney  in  the  f  R.  M.  4  Aon.  fej,  K.  B.  R.  M.  1654. 

country,  or  to  the  agent  In  town.   JSril  v.  §  81.  C.  P. 

ftiTMra,  M.  S3  €00.  ilL  K.  B.  f  R.  M.  4  Ana.  fe),  K.  B.  8  Mod  21. 

^  Baroei,  305.  h  R.  H.  39  Geo.  III.  in  &ee.  Man.  Ex. 

9  9  Str.  954.  12I5.  Append.  224, 

f  Sty.  P.  R.  tit.  AblKf,421.  C  Mod.  146. 
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agents  in  town ;  and  therefore  a  defendant  who  was  reaidiog  at  ao 
hotel  in  town,  from  the  time  of  his  arrest  till  be  was  served  with 
notice  of  executing  the  writ  of  inquiry,  was  holden  not  ta  be  entitled 
to  more  than  eight  days  notice,  in  a  town  cause,  tliougb  bis  if^eneral 
residence  was  above  forty  miles  from  town*.  So  where  the  defendant 
was  residing  in  London,  before  and  at  the  commencement  of  the 
action,  eight  days  notice  of  executing  a  writ  of  inquiry  was  deeised 
sufficient,  though  the  defendant  had  in  the  intermediate  time  per- 
manently removed  above  forty  miles  from  London,  inasmuch  as  he 
had  not  given  the  plaintiff  previous  notice  of  such  removal^  But  a 
defendant  who  is  master  of  a  vessel  belonging  to  a  port  above  forty 
miles  from  London,  and  who  has  no  regular  residence  on  shore,  is 
entitled  to  fourteen  days  notice  of  executing  a  writ  of  inquiryS  In 
replevin,  after  judgment  given  on  demurrer  for  the  avowant,  Jifteen 
days  notice  of  executing  the  writ  of  inquiry  must  be  given  to  the 
plaintiff,  in  like  manner  as  where  he  is  nonsuited  before  iaane 
joined^  on  the  statute  17  Car.  II.  c.  1\  Short  noHoe  of  inquiry  it 
two  days  at  least' :  And  where  a  term's  notice  of  trial  is  required, 
there  must,  at  the  same  distance  of  time,  be  the  like  notice  of 
inquiry' :  which  notice  may  it  seems  be  given,  in  the  King's  Bench, 
before  the  first  day  in  full  term^ ;  but  in  the  Common  Pleas,  it  must 
be  given  before  the  essoin  day  of  the  filth,  or  other  subsequent  term^; 
and  in  the  former  court,  it  may  be  given  at  once,  without  any 
previous  notice  of  a  general  intention  to  proceed  in  the  eause^ 

In  the  King's  Bench,  where  the  plaintiff,  upon  any  pleading  of 
the  defendant,  tenders  an  issue,  and  the  paper  book  is  made  up  and 
delivered  with  notice  of  trial,  and  the  defendant  strikes  out  tha 
similiter,  and  returns  the  book  with  iv  demurrer,  if  judgment  be 
given  thereon  for  the  plaintiff,  and  a  writ  of  inquiry  be  neoessary  to 
ascertain  the  damages,  the  defendant's  attorney  shall  be  obliged  to 
accept  notice  of  executing  the  writ  of  inquiry,  from  the  time  of 
giving  the  notice  of  trial^ ;  but  the  plaintiff  in  such  case  ought  to 


*  7  East,  624.  M  Seae.  Man.  Ex.  Append.  Sll,  12. 
fc  12  Ea»t,  427.  f  Imp.  K.  B.  473. 

«  6  Taunt  458.  2  Martb.  151.  S.  C.  ^tL  E.  13  Geo.  II.  C.  P. 

«  6  Taunt  57.  1  Marab.  444.  S.  C  >  Smik  t.  Paul,  M.  46  Oeo»  IIL  Km  K 

•  Barnes,  301.  Pr.  Reg.  390.  S.  C.  3  SmiUi  R.  101.  S.  C. 

'  2  Str.  1100.  Pr.  Reg.  444.  R.  E.  13          ^  R.  H.  8  Qeo.  L  K.  B. 
Geo.  IL  C.  P.  R.  T.  26  &  27  Geo.  II.  §  5. 
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^ire  Btttioe  of  the  hour  and  place  of  executinf^  the  inquiry\  In  the 
Common  Pleas  it  is  a  rule,  that  **  in  every  cause  where  the  plaintiff 
concludes  to  the  country,  and  gives  notice  of  trial  upon  the  back 
of  his  pleadinf^,  if  the  defendant  do  not  join  issue  thereon  before 
the  rule  is  out,  the  defendant's  attorney  shall,  after  judgment  ob- 
tained, be  obiii^ed  to  accept  notice  of  executing  a  writ  of  inquiry, 
from  the  time  that  notice  of  trial  was  so  given  on  the  back  of  such 
pleading^:'*  And  it  is  also  a  rule  in  that  court,  that  *^  where  the  de-> 
fendant  demurs  to  the  plaintiff^s  declaration,  the  defendant's  at- 
torney shall  be  obliged  to  accept  notice  of  executing  the  writ  of  in- 
quiry, OB  the  back  of  the  joinder  in  demurrer :''  And  where  the 
defendant  pleads  such  a  dilatory  plea  as  the  plaintiff  is  obliged  to 
demur  to,  his  attorney  shall  accept  notice  of  executing  the  writ  of  in- 
quiry en  the  back  of  the  demurrer^.  So  upon  an  issue  of  nul  tiel 
record^  notice  of  executing  a  writ  of  inquiry  may  be  given,  in  the 
Common  Pleas,  upon  the  issue  book,  as  well  as  upon  ^  joinder  in 
demurreH.  In  like  manner,  it  is  a  rule  in  the  Exchequer*,  that  ^^  in 
aH  cases  where  the  plaintiff  eoncludes  to  the  country,  the  plaintiff's 
attorney  or  clerk  in  court  may  give  notice  of  trial,  at  the  time  of 
delivering  his  replication  or  other  subsequent  pleading,  in  case  issue 
shall  be  joined  thereon,  or  of  executing  a  writ  of  inquiry  in  default  of 
joining  issue,  which  shall  be  deemed  good  notice  of  trial,  from  the 
time  of  the  delivery  of  such  replication  or  othdr  subsequent  pleading, 
in  case  issue  shall  be  joined ;  and  if  the  defendant  do  not  join  issue 
on  such  replication  or  other  subsequent  pleading,  and  the  plaintiff 
sign  judgment  for  want  thereof,  the  defendant's  attorney  or  clerk  in 
court  shall  take  notice  of  executing  a  writ  of  inquiry,  from  the  time 
that  notice  thereof  was  given  as  aforesaid :  And  that  in  all  cases 
where  the  defendant  demurs  to  the  plaintiff's  declaration,  replication, 
or  other  subsequent  pleading,  the  defendant's  attorney  or  clerk  in 
court  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  in- 
quiry, on  the  back  of  the  joinder  in  demurrer ;  and  in  case  the  de- 
fendant pleads  a  dilatory  plea,  to  which  the  plaintiff  'n^  obliged  to 
demur,  the  defendant's  attorney  or  clerk  in  court  shall  be  obliged  to 
accept  notice  of  executing  a  writ  of  inquiry,  on  the  back  of  such 
demurrer." 


•  R.  H.  8  6«o.  I.  K.  B.  (a).  ^  Pr.  Reg.  443. 

^  R.  H.  6  Geo.  I.  C.  P.  •  R.  T.  86  &  27  Geo.  II.  }  4.  it  Se§e. 

•  R.  T.  10  Geo.  I.  C.  P.  Man.  Ex.  Append.  911. 
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When  the  inquiry  is  to  be  executed  before  the  chief  justice  or  a 
jud^e  of  assize,  the  notice  shouhi  be  given  for  the  sittings  cr  nsnies 
generatly*;  but  otherwise  the  notice  should  express  the  particokr 
time  and  place  of  executing  it^    A  writ  of  inquiry  may  be  exeooted 
at  any  time  before,  or  on  the  day  it  is  retumabie^ ;  ,but  not  on  a 
Sunday^ :  and  where  the  notice  wis  to  execute  it  fty  ten  o*dock,  die 
court  set  it  aside  for  uncertainty*.    So,  in  the  Comtnoo  Pleas,  noliee 
of  executing  a  writ  or  inquiry  between  the  hoars  of  ten  or  eleven  and 
two  o'clock,  has  been  deemed  iosuiBctent^ ;  but  notice  of  exeeutisg  as 
inquiry  at  eleven  o'clock  is  good,  if  executed  bdbre  twelve>:   And  ia 
that  court,  where  notice  was  given  of  executing  a  writ  of  inquiry  on 
Tuesday  tlie  fourteenth  day  of  January  instant,  when  the  fonrfeeenlh 
of  January  fell  on  a  Thmr$day,  the  court  reAised  to  set  aside  the 
execution  of  the  writ  of  inquiry  on  that  ground,  rejecting  the  word 
Tuesday  as  surplusage*^.  So,  where  notics  of  executing  a  writ  <if  in- 
quiry was  gi?en  for  Wednesday  the  eleeemth  of  June  instanty  when 
Wednesday  fell  on  the  tenth  of  Jime,  on  which  day  the  writ  of 
inquiry  was  executed,  the  court  refused  to  set  it  aside,  the  d^nidsat 
not  swearing  that  he  was  thereby  mis^led^   The  nsual  way  is  to  give 
notice  that  the  inquiry  will  be  executed  hefmeen  two  certain  honrs^; 
as  between  ten  and  twelve  o*clock  in  the  forenoon,  or  between  ^fam 
and  six  in  the  afternoon  uf  a  particular  day,  on  or  bebre  die  retnra 
of  the  writ.    On  a  notice  of  inquiry  so  given  however,  the  party  is 
not  tied  down  to  the  precise  time  fixed  by  the  notice ;  for  the  sheriff 
may  have  prior  business,  which  may  last  beyond  it :    Theieibre, 
where  notice  was  given  of  executing  an  inquiry,  between  ten  snd 
twelve  o'clock,  and  the  irregularity  complained  of  was,  Uiat  the  de- 
fendant and  his  witnesses  attended  till  twelve^  and  after  the  honr  was 
elapsed,  and  they  were  gone,  the  writ  was  executed ;  the  cooft  sf 
King's  Bench  refused  to  set  aside  the  inqnisition,  conceiving  it  was 
deariy  a  trick  of  the  defendant's  attorney,  to  leave  the  place  inune- 
dtately  after  the  hour  was  passed'. 


•Bamet,  135,6.  Append.  Cbap.  XXI.  '  BamOT,  996»  7.  Pr.  Kccr.  445,  &  C 

§  59.  *  Baroes,  3()^  Pr.  Rpg.  446.  S.  & 

k  Say.  Rep.  181.  K.  B.  Baraesr^d^.  299»  ^  3  Bos.  &  Pol.  I. 

300,  301.  Pr.  Beg.  446,  7.  S.  C.  and  tee  Ap-  '1  Chit.  Ke|>«  ]  1. 

pend.  Chap.  XXI.  §  5C,  7,  8.  ^  Say.  Rep.  |81.  Barnes,  996.  Pr.  Sef. 

•  9  Ld.  Raym.  1449.  445.  &  C. 

«1SU.  387.  I  Dong.  198. 

•28tr.  1149. 
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With  regard  to  the  place  of  exeootiog  an  inquit y,  it  must  be  ex* 
ccuted  withiii  the  oonnty  ^ere  the  aetion  is  kid.  Id  London^ 
inquiries  are  evecuted  at  the  seeoodaries  office.  No.  28,  in  ColetmoM-' 
street ;  ia  MuUHsMex^  at  the  sheriff ^s  office,  in  Bedford  street, 
Bedford  row,  near  Helbom ;  aad  in  other  coualies,  at  a  certain 
place  appointed  for  that  purpose:  and  the  notice  should  be  given 
accordingly.  Any  irregularity  however,  in  the  notice  of  inquiry,  or  in 
the  time  afid  place  of  executing  it,  is  cured  by  the  appearance  of  the 
defendant  or  his  attorney,  and  making  a  defence  on  the  execution  of 
the  writ*. 

Notice  of  inquiry  may  be  eonlumecP',  or  coumiermcmded^^  in  like 
manner  as  notice  of  trial :  hut  in  the  King's  Bench,  the  continuance 
or  countermand  of  notice  of  inquiry  must  be  delivered  to  the  agent 
in  towo,  and  not'  to  the  attorney  in  the  country^.  In  the  Common 
Pleas,  a  notice  of  inquiry  oan  be  continued  bat  once* ;  and  the  notioe 
of  continuance  shmild  be  served  two  days  previous  to  the  time  ap- 
pointed finr  executing  the  inquiry':  but  if  notice  of  a  writ  of  inquiry, 
to  be  executed  at  a  particular  hour  and  place,  be  oontintted,  the  notioe 
of  coBtinaance  need  not  express  any  hour  or  places.  The  notice  of 
countermand  ought  to  be  ia  writing^ ;  and  may  in  this  court  be  givea 
to  the  attorney  ia  the  country,  as  well  as  the  agent  in  town' :  And  it 
seems,  that  where  eight  days  notice  is  sufficient  for  execntbg  an 
inquiry,  fieo  days  notice  of  countermand  will  serve;  but  \i  fokrteen 
days  notice  of  inquiry  be  requisite,  then  there  must  be  sir  days 
notice  of  counteritiaad^. 

In  Londom  and  Middteee^f  die  writ  must  be  left  at  the  sheriff's 
office,  the  day  before  t)ie  time  appointed  for  its  execution' :  And  if 
either  party  propose  to  attend  by  counsel,  be  should  give  notice 
thereof  to  his  adversary",  or  he  will  not  be  allowed  for  it  in  costs. 
Previous  to  the  execution  of  the  inquiry,  witnesses  may  be  eubpana^d 


833.  309.  413.  Pr.  Reg.  451.  '  1  Bo*.  &  Pal.  363. 

8.  C.  k  R.  M.  4  Anti.  fc).  K.  B.  Cm.  Pr.  C.  P.  3. 

^  Append.  Chsp.  XXf.  $  6a  *Cai.  Pr.  C.  P.  48.  9.  1^.  Pr.   Reg. 

«  /dL  i  61.  393.  Barnes,  998.  8.  C. 

«  Imp.  K.  B.  485.  ^  Imp.  C.  P.  460. 

•  BuriMi,  897.  >  R.  H.  S3  Geo.  III.  K.  R.  fc  C.  P. 

'Id.  ibid.  «  Append.  Chap.  XXI.  }  62. 
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on  either  side* :  And  the  execution  of  it  may  be  adjowmBd  by  the 
BberifT,  after  it  is  entered  upon^  If  the  plaintiff  do  not  proceed  to 
execute  the  inquiry  according  to  notice,  or  coantermand  in  time,  the 
defendant,  on  an  affidavit  of  attendance  and  necessary  expenses,  shal 
have  bis  costs,  to  be  taxed  by  the  master  or  prothonotaries*'.  The 
motion  for  this  purpose  is  a  motion  of  course,  in  the  King's  Bench, 
requiring  only  counsers  signature :  In  the  Common  Pleas,  the  doits 
lire  granted  on  a  side-bar  or  treasury  rule. 

Letting  judgment  f^o  by  default  is  an  admission  of  the  oanse  of 
action  :  And  therefore,  where  the  action  is  founded  on  a  contract, 
the  defendant  cannot  give  in  evidence  that  it  was  fraudulent'.  So  in 
an  action  on  a  promissory  note  or  bill  of  exchange,  the  note  or  biH 
need  not  be  proved,  though  it  must  be  produced  before  the  jury,  in 
order  to  see  whether  any  money  appears  to  have  been  paid  upon  itf ; 
And  where  an  action  was  brought  on  a  policy  of  assurance,  on  a 
foreign  ship,  wherein  there  was  a  stipulation  that  the  policy  sbouM 
be  deemed  sufficient  proof  of  interest*,  the  plaintiff,  on  the  writ  of 
inquiry,  was  only  bound  to  prove  the  defendant's  subscription  to  the 
policy,  without^  giving  any  evidence  of  interest^  On  the  execotion  of 
a  writ  of  inquiry,  though  it  has  not  been  usual,  a  sheriff's  jury  ought 
to  give  intere$t^  in  cases  where  the  courts  at  W99tmim9ter  would 
allow  it<. 

On  the  return  day  of  the  inquiry,  the  plaintiff,  in  the  King's  Bench, 
should  give  a  rule  for  judgment**,  with  the  clerk  of  the  rules ;  which 
expires  in  four  days^ :  And  on  the  expiration  of  such  rule",  the  sheriff 
being  called  upon  for  his  return,  will  deliver  it,  with  the  inquisition^ 
to  the  plaintiff's  attorney ;  who  gets  the  inquisition  •stamped,  with  a 


*  For  the  process  of  ivbpana  on  a  writ  of  '1  Sir.  619. 

inquiry,  and  the  iuhpcsAa  ticket,  tee  Ap-  *8  Str.   1149.  Barnes,  239,  4.  S  Wib. 

pend.  Chap.  JCXl.  §  GZ^  4,5.  155.  9  Blac.  Rep.  748.  S.  C.  Doo^.  31& 

^2  Str.  853.  1859.  MiUtt  ▼.  Lyne^  H.  S5  Geo.  III.  K.  &  3 

«  1  Str.  317.  9  Str,  728.  R.  H.  8  Geo.  I.  Dorof.  &  Eaat,  301.  1  H.  Bbc  543. 

(•),  K.  B.  R.  T.  13  Gea  11.  C  P.  prerious  '  Dong.  315. 

to  which  latter  rule,  it  appean  that  cotta  1 6  Taaot.  346. 

were  not  allowed  in  the  Common  Pleat,  for  ^  Append.  Chap.  XXL  }  67. 

not  executing  a  writ  of  inquiry  acooiding  to  ^1  Salk.  399. 

DoUce.  Caa.  Pr.  C.  P.  86.  Pr.  Reg.  448*  ^  Append.  Chap.  XXI.  )  66.  89, 3. 
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ten  ahiUing  8tamp%  and  taxes  bis  costs  tbereon  with  the  master.    In 
the  Common  Pleas,  there  is  no  rule  for  jadgment  giren  on  the  feturn 
of  the  inquiry »  but  the  plaintiflT's  attorney  waits/biir  days  after  the 
return  day,  inolnsiTe  of  both  days;    after  which,  the  inquisition, 
being  preTiously  obtained  from  the  sheriff,  and  stamped  with  a  ien 
shilling  stamps  the  prothonotaries  will  tax  the  costs  thereon*" :   And 
in  that  court,  when  final  judgment  is  signed  upon  an  inquisition  on  a 
writ  of  inquiry,  the  inquisition  must  immediately  be  left  with  the  derk 
of  the  judgments,  and  shall  not  afterwards  be  taken  out  of  the  office, 
without  leave  of  the  court'.    Pending  the  rule  for  judgment,  or  time 
allowed  in  the  Common  Pleas,  the  drfendant  may  move  to  set  aside 
the  inquisition,  for  want  of  due  noticeP ;  or  on  account  of  an  ol^ection 
to  the  jury,  or  mode  of  returning  them,  as  that  some  of  the  jury  were 
debtors  taken  out  of  prison  for  the  purpose  of  attending^  or  that  they 
were  returned  by  the  plaintiff's  attorneys ;  or  for  excessive  damages'*. 
And  where  the  damages  are  obviously  too  small,  snd  there  has  been 
nny  contrivance  by  the  defendant^,  or  surprise  on  the  plaintiff^,  or  the 
sheriff  or  jury  have  been  mistaken  in  point  of  law^  but  not  otherwise*, 
the  plaintiff  may,  at  any  time  before  final  judgment  signed%  move  to 
set  aside  the  inquisition. 

If  two  defendants  in  tre&pa—  suffer  judgment  by  default,  and 
the  plaintiff  execute  writs  of  inquiry,  and  take  several  damages 
against  them  separately,  it  is  irregular ;  and  if  the  plaintiff  enter  up 
final  judgment  for  those  several  damages  against  the  defendants,  it 
is  erroneous.  But  the  court  of  King's  Bench  will  permit  the  plaintiff 
to  set  aside  his  own  proceedings,  before  final  judgment,  on  payment 
of  costs**.    And  if  the  plaintiff,  on  the  execution  of  the  writ  of  in- 


»  Sur.  48  Geo.  Til.  c.  U9.  Sched.  Part  II.  1846.  3  Wili.  63.  but  lee  1 1  But,  93. 

$  III.  55  Geo.  III.  c.  184.  Sched.  Part  il.  >2  Ssilk.  647. 

S  III*  *  1  Str.  515.  2Str.  1259. 

^  55  Geo.  III.   c  184.   SchetL  Part  IL  I9  Salk.  647.  1  Str.  425.  8  Mod.   196. 

}  HI.  2  Str.  1959.  6  Doriif.  h  Kast,  608. 

«  Imp.  C.  P.  466.  »  2  Leon.  21.  3  Uoo.  117.  S.  C.  Barnes, 

^  R.  T.  13  Geo.  II.  C.  P.  230.  Pr.  lUg.  450.  S.  C.  2  Str.  940.  2  Bar- 

•  Sty.  P.  R.  421.  Pr.  Reg.  446,  7,  8.  sard.  K.  B.  117.  S.  C  Doug.  509.  2  Damf. 

'4  Duraf.  A  East,  473.  bat  Me  2  Str.  fc  East,  261. 

1 159.  a  M'Odlock  ▼.  WiUeodn,  M.  37  Geo.  III. 

«  Cowp.  112.  K.  B.  2  Wlls.  379.  C.  P. 

k  8  Leon.  214. 3  teoo.  117.  S.  C.  3  Bor.  <>  6  Darof.  &  East,  199. 
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agents  in  town  ;  and  therefore  a  defendant  who  was  residiog  at  an 
hotel  in  town,  from  the  time  of  his  arrest  till  be  was  served  with 
notice  of  executing  the  writ  of  inquiry,  was  holden  not  to  be  entitled 
to  more  than  eight  days  notice  in  a  town  cause,  thougb  his  ff^eral 
residence  was  above  forty  miles  from  town*.  So  where  the  defendant 
was  residing  in  London,  before  and  at  the  commeneemeni  of  the 
action,  eight  days  notice  of  executing  a  writ  of  inquiry  was  deemed 
sufficient,  though  the  defendant  had  in  the  intermediate  time  per- 
manently removed  above  forty  miles  from  London,  inasmuch  as  he 
had  not  giv6n  the  plaintiff  previous  notice  of  such  removal^  But  a 
defendant  who  is  master  of  a  vessel  belonging  to  a  port  aboTe  forty 
miles  from  London,  and  who  has  no  regular  residence  on  shore,  b 
entitled  to  fourteen  days  notice  of  executing  a  writ  of  inquiry*.  In 
replevin,  after  judgment  given  on  demurrer  for  the  avowant,  Jifieem 
days  notice  of  executing  the  writ  of  inquiry  must  be  given  to  the 
plaintiff,  in  like  manner  as  where  he  is  nonsuited  before  issue 
joined^  on  the  statute  17  Car.  II.  c.  1\  Short  notice  of  inquiry  is 
two  days  at  least* :  And  where  a  term's  notice  of  trial  is  required, 
there  must,  at  the  same  distance  of  time^  be  the  like  notice  of 
inquiry' :  which  notice  may  it  seems  be  given,  in  the  King's  Bench, 
before  the  first  day  in  full  terrn^ ;  but  in  the  Common  Pleas,  it  most 
be  given  before  the  essoin  day  of  the  fiith,  or  other  subsequent  term^; 
and  in  the  former  court,  it  may  be  given  at  once,  without  any 
previous  notice  of  a  general  intention  to  proceed  in  the  caused 

In  the  King's  Bench,  where  the  plaintiff,  upon  any  pleading  of 
the  defendant,  tenders  an  issue,  and  the  paper  book  is  made  up  and 
delivered  with  notice  of  trial,  and  the  defendant  strikes  out  Um 
timUiter,  and  returns  the  book  with  t^  demurrer,  if  judgment  be 
given  thereon  for  the  plaintiff,  and  a  writ  of  inquiry  be  neoesaary  ta 
ascertain  the  damages,  the  defendant's  attorney  shall  be  obliged  to 
accept  notice  of  executing  the  writ  of  inquiry,  from  the  time  of 
giving  the  notice  of  triaU ;  but  the  plaintiff  in  such  case  ought  to 


*  7  Eut,  624.  it  Seae.  Man.  Ex.  Append.  Sll,  12. 
^  12  East,  427.  f  Imp.  K.  B.  473. 

«  6  Taunt  458.  2  Manb.  151.  S.  C.  ^  R.  £.  13  Geo.  11.  C.  P» 

<  6  Taunt.  57.  1  Marsh.  444.  S.  C.  >  Smik  t.  Paul,  M.  46  GaiK  UL  &  B. 

•  Barnes,  301.  Pr.  Reg.  S90.  S.  C.  3  SmiUi  R.  101.  S.  C 

'  2  Str.  1100.  Pr.  Reg.  444.  R.  £.  13  ^  R.  H.  8  Geo.  L  K.  B. 
Geo.  IL  C.  P.  R.  T.  26  k  27  Geo.  11.  i  5. 
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**  thoie  bratobes,  mod  to  Bssess  ike  dtiD»f|[es  that  the  plaintiff  shaH 
*^  iMve  auatained  tliereby  ;  in  which  writ  it  aliall  be  oennDanded  to 
^  the  laid  juatioes  or  juatioe  of  assise  or  nm  priiia,  that  lie  or  tliey 
^  shall  malLe  retom  thereof  to  the  court  from  whence  the  same  shaM 
^  issue,  at  the  time  in  soch  writ  mentioned :  And  in  case  the  de- 
<^  fondant  or  defendants,  after  trnch  judgments  entered,  and  before 
^<  any  execution  executed,  shall  pay  into  the  court  where  the  action 
**  shall  be  brought,  to  the  use  of  the  plaintiff  or  phintiflb,  op  his  or 
^  th«r  executors  or  administrators,  aoch  damages  so  to  be  assessed, 
V  by  reason  of  all  or  any  of  the  breaches  of  sueh  covenants,  together 
*^  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  judgment 
**  shall  be  entered  upon  record ;  or  if  by  reason  of  any  execution  ex- 
ecuted, the  plaintiff  or  plaintifis,  or  his  or  their  executors  or  ad- 
ministrators, shall  be  fully  paid  or  satisfied  all  such  damages  so  to 
be  assessed,  tog^her  with  his  or  their  costs  of  suit,  and  all  rea- 
'^  sonable  charges  and  expences  for  executing  the  said  execution,  the 
**  body  lands  or  goods  of  the  defendant  shall  be  thereupon  forthwith 
'*  discharged  from  the  said  execution,  which  shall  likewise  be  en- 
^'  tered  upon  record  :  But  notwithstanding,  in  each  case,  such  judg^* 
**  ment  shall  remain,  continue  and  be  as  a  further  security  to  answer 
to  the  plaintiff  or  plaintiffs,  and  his  or  their  executors  or  ad- 
ministrators, such  damages  as  shall  or  may  be  sustained,  for 
**  further  breach  of  any  covenant  or  covenants  in  the  same  indenture 
''  deed  or  wriUng  contained.'' 


This  statute  was  made  in  favour  of  defendants  ;  and  it  is  higlily 
remedial,  being  calculated  to  protect  them  against  the  payment  of 
more  money  than  is  justly  due,  and  to  take  away  the  necessity  of  pro- 
ceedings in  equity,  to  obtain  relief  against  an  unconscientious  demand 
of  the  whole  penalty,  in  cases  where  small  damages  only  have  ac- 
crued^ :  And  accordingly,  it  has  received  a  very  liberal  construction. 
Where  covenants  and  agreements  are  contained  in  the  condition  of  a 
bond,  they  are  bolden  to  be  within  the  statute^  as  well  as  where  they 
are  in  a  diflSsrent  instrument^ :  and  iliougli  it  was  formerly  doubted', 
yet  it  b  now  settled,  that  tlie  statute  is  compmUory  oaflie  phuntifl^ 


*  The  jur]f  meot  here  ipoken  of,  by  re-         ^5  Dnrnf,  3k  East,  636. 
ference  to  a  foraier  pari  of  tho  tlatato*         *  S  Bar.  772.  82a  S  Blac  Rap.  S43« 

teems  to  be  the  commoo  law  jndguient  for  Boo;.  619. 
the  penalty.  *  CMd.  Rep.  376. 
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to  proceed  in  the  method  it  prescribes*.  A  bond  conditioned  for  the 
payment  of  an  annuity^ ^  or  of  money  by  instalments*^,  is  holden  to  be 
within  the  statute ;  or  a  bond  conditioned  to  perform  an  award"*.  But 
the  provisions  of  the  statute  do  not  extend  to  post  obii  bonds*,  or  other 
bonds  conditioned  for  the  payment  of  money,  which  are  pro?ided  for  by 
the  statute  4  Ann.  c.  Id. ;  nor  to  ba^j  or  replewn^  bonds ;  nor,  as  it 
seems,  to  bonds  given  to  the  Lord  Cbancellor,  by  the  petitioning 
creditor  for  a  commission  of  bankrupt,  under  the  statute  5  Geo.  II. 
e.  30.  §  23** :  And  where  judgment  is  entered  upon  a  warrant  of  at- 
torney, it  is  not  within  the  statute^ 

In  cases  where  the  statute  applies,  judgment  is  signed  for  the 
penalty,  as  at  common  law^ ;  but  it  can  only  stand  as  a  security  for 
the  damages  sustained :  And  after  signing  judgment,  the  plaintiff 
must  proceed  on  the  statute,  by  suggesting  breaches  on  the  roir ;  of 
which  it  is  usual  to  give  a  copy  to  the  defendant,  with  notice  of  in- 
quiry for  the  sittings  or  assizes.  A  writ  of  inquiry  is  then  sued  out", 
and  delivered  to  the  sheriff;  who  summons  the  jury,  and  returns  the 
jury  process,  with  a  panel  of  the  names  of  the  jurors  :  and  the  writ 
being  executed,  is  returned  to  the  court,  with  the  finding  of  the  jury, 
and  execution  awarded  for  the  damages  and  costs :  But  no  second 
judgment  is  given  by  the  court,  on  the  return  of  the  inquiry".  On  the 
exechtion  of  a  writ  of  inquiry  on  this  statute,  after  judgment  on  de- 
murrer,  the  execution  of  an  instrument  which  the  defendant  had 
stated,  in  setting  out  the  condition  of  the  bond  in  his  plea,  need  not 
be  proved^.  But  in  debt  on  bond  conditioned  for  the  performance  of 
covenants,  if  the  condition  be  not  set  out  in  the  pleadings,  the  plaintiff, 
on  executing  a  writ  of  inquiry  under  the  statute  8  &  9  W.  III.c.  11., 
must  prove  that  the  bond  mentioned  in  the  suggestion,  and  produced 
to  the  jury,  is  that  on  which  the  action  was  broughti*. 


»  2  Wila.  377.  Say.  Dam.  67.  S.  C  Co«p. 
3j7.  Daubemf  t.  Hggnrtk,  E.  27  Gea  lU. 
K.  B.  Per  Oar.  H.  41  Gea  III.  K.  B.  13 
East,  3.  fa). 

^  «  Bur.  82a  5  DwnO.  k,  Eait,  53S.  636. 
S  Dornf.  3c  Eatt,  126. 

•  6  East,  550.  2  Smith  R.  663.  S.  C. 
<  6  Eaut,  613.  2  Smith  R.  SOC.  S.  C. 

*  2  Campb.  285.  n. 

^Siiby  and  others,  aisigneet,  Ice.  v.  Serref, 
E.  41  Geo.  111.  K.B.  2  Boa.  fc  Pol.  446. 
C.  P. 

f  3  Mattle  &  Sel.  155. 


^  7  Dnrof.  &  Eavt,  300.  3  East,  22. 

*  2  Taunt.  195.  3  TauoL  74.  5  Taoat 
264.  and  see  16  East,  164. 

k  2  Bur.  825.  Cowp.  357. 

1  Append;  Chap.  XXI.  §  72,  3, 4, 5, 6. 

n/dL  §77,8.9,80,81. 

B  3  Bos.  fc  Pul.  607. 

o  1  Esp.  Rep.  157.  and  see  ]  Bos.  3c  PoU 
368. 

p2Campb.  121.  And  for  a  fiilt  acconot 
of  the  prooeedfngs  under  this  statute,  sbb 
1  Saand.  58.  in  notiu 
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Of  Oter  of  Deeds,  jfc. ;   Copies  of  written  Instru- 
ments; Particulars  o/* Demand^  or  Set  OFF;  and 

INSPECTING  BoOKSi  SfC. 

TTITHERTO  we  have  supposed  the  action  to  be  rightly  brought, 
and  considered  what  is  to  be  done,  when  the  defendant  has  no 
merits.  We  have  seen,  that  in  such  case  he  should  compromise  or 
compound  the  action,  confess  it,  or  let  judgment  go  by  default.  But 
when  the  defendant  has  merits,  he  should  prepare  for  bis  defence ; 
and  for  that  purpose  may,  if  circumstances  render  it  necessary,  crave 
oyer  of  deeds,  &c.  or  copies  of  written  instruments,  call  for  parf ici»* 
Iar«of  the  plaintiff's  demand,  or  claim  inspection  o{  public  books, 
court  rolls,  &o. ;  or  he  may  move  the  court  to  change  the  venue, 
consolidate  actions  unnecessarily  divided,  or  strike  out  superfluous 
counts ;  or  he  may  bring  money  into  court. 

Oyer  of  deeds,  &c.  is  demandable  by  the  plaintiff,  or  by  the  de- 
fendant. If  the  plaintiff  in  his  declaration  necessarily  make  ajpro/erl 
tfi  curia  of  any  deed,  writing,  letters  of  administration,  or  the  like,  the 
defendant  may  pray  oyei* ;  and  must  have  a  copy  thereof  delivered 
to  him,  if  demanded,  paying  for  the  same  after  the  rate  of  four- pence 
per  sheet,  and  also  for  the  stamps*' :  And  a  defendant  who  prays 
oyer  of  a  deed,  is  entitled  to  a  copy  of  the  attestatipn,  and  names  of 
the  witnesses,  as  well  as  of  every  other  part  of  the  deed^.  So  like- 
wise, if  the  defendant  in  his  plea  make  a  necessary  profert  in  curid 
of  any  deed,  &c.  the  plaintiff  may  pray  oyeH ;  and  shall  have  a  copy, 
at  the  like  rate* :  And  the  party,  of  whom  oyer  is  demanded,  is 
bound  to  carry  the  deed,  &c.  to  the  adverse  party^ 


•  Append.  Chap.  XXII.  §  1.  <  Append.  Chap.  XXIL  %  2. 

^  8  Salk.  497.  R.  T.  5  &  6  Geo.  II.  (b)^  «  R.  T.  5  &  6  Geo.  II.  (b).  K.  B.  6  Mod. 

tL.  B.  182. 

•  Willes^  888.  Barnet,  863.  S.  C  '8  Durnf.  k,  East,  40. 
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Formerly,  all  demands  of  oyer  were  made  in  court,  where  the  deed 
is  by  intendment  of  la w,  when  it  is  pleaded  with  a  prqfert  m  cmi^ : 
And  therefore  when  oyer  is  craved,  it  is  supposed  to  be  of  the  courts 
and  not  of  the  party ;  and  the  words  ei  legUur  in  h9c  verboj  ke. 
are  the  act  of  the  court^.  In  practice  howerer,  oyer  is  now  usually 
demanded,  and  granted  by  the  attornies^ :  And  where  the  drfendaot 
is  entitled  to  have  oyer  of  a  deed,  it  cannot  be  dispensed  with  by  the 
court ;  nor  can  be  be  compelled  to  plead  without  it^,  eren  though  the 
deed  be  lost.  Where  the  deed  is  in  the  hands  of  a  third  persoO|  the 
court  will  oblige  him  to  give  oyer,  and  produce  it*. 

When  a  deed  is  shewn  in  court,  it  remains  there,  in  contemplatioD 
of  law,  all  the  term  in  which  it  is  shewn  ;  for  all  the  term  is  ootti- 
dered  in  law  but  as  one  day :  And  at  the  end  of  the  term,  if  the  deed 
be  not  denied,  the  law  doth  adjudge  it  to  be  in  the  custody  of  the 
party  to  whom  it  belongs  ;  but  if  it  be  denied,  then  it  shall  remun  in 
court  till  the  plea  h  determined ;  and  if  it  eventually  turn  out  hot  to 
be  a  good  deed,  it  shall  be  destroyed^  But  letters  testamentary,  or 
of  administration,  are  not  supposed  to  remain  in  court  all  the  term ; 
for  the  party  may  have  occasion  to  produce  them  elsewhere*.  Hence 
it  is,  that  oyer  of  a  deed  cannot  in  strictness  be  demanded,  but  during 
the  same  term  it  is  pleaded^ :  And  as  a  general  imparlance  is  always 
to  a  subsequent  term,  it  follows  that  oyer  of  a  deed  cannot  be  de- 
manded after  such  ioiparlance^  A  difiereht  doctrine  is  indeed  laid 
down  in  one  case^,  which  must  be  understood  of  a  ipeciat  imparlance^ 
to  another  day  in  the  same  term. 

Though  oyer  is  not  in  strictness  demandaUe  of  a  recorcP^  yet  ff  a 


•  If  Mod.  398.  3  Sdk.  119.  1644. 

^Md.  I  Sid.  lOS.  Iwtv  M»  9  Latw.  1644.  i^  2  Salk.  497. 12  Mod.  598.  S.  C. 


'  ^SCo.  74.  US  Latw.  1644.    iVunlk 

•  6  Mod.  SS»  Eoit,  149* 

<8  Lil.  P.  R.  tit  Oyer,  366. 2  Keb. 374.  6  *  1  Keb.  32.  9  Uv.  142.  Fraam.  400.  9 

Mod.  28.  2  Str.   1186.  1  Wils.  16.  S.  C  Keb.  480. 491.  S.  C.  6  Mod.  28.  b«t  m  f 

Tott^  T.  NeMu  T.  24  Geo.  III.  K.  B.  and  Ld.  Raym.  970.  if  nfe,  413, 4. 

MaiiuoH  T.  AtktmtoHf  £.  37  Geo.  III.  K.  B.  ^12  Mod.  99.  and  aee  2  Sbow.  310. 

cited  in  3  Darnf.  le  East,  153.  fn).  R.  M.  *  1  Ld.  Rasm.  250.  347.  (4  Ed.  sole  a.) 

1654.  f  15.  a  P.  Pr.  Reg.  277.  Doug.  476,  7.    1  Darn^  fc  East»  149,  5^' 

•2Str.  1198.  but  sae  1  Ld.  Ra7iiu84i 

f  Co.  Lit  231.  b.  5  Co.  74.  b.  2  Latir, 
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Judgment  or  other  nuitter  of  record  in  the  mmo  court  be  pleaded,  the 
party  pleading  it  mnet  give  a  note  in  writing  of  the  term  and  number 
rally  whereon  snch  jodgment  or  matter  of  record  is  entered  and  filed ; 
or  in  default  thereof,  the  plea  is  not  to  be  reoeived* :  And  probably 
on  this  account,  the  party  was  not  anciently  permitted  to  plead  nul 
tiel  record  of  a  judgment  or  matter  of  record  in  the  tame  court\ 
But  where  a  judgment  or  matter  of  record  is  pleaded  in  a  different 
court,  the  party,  not  bebg  entitled  to  an  account  of  the  term  and 
number  roll,  must  plead  nul  tiel  record*  And  it  seems^  that  oyw  is 
not  demandable  of  an  act  of  parliaments  • 

The  defendant  was  forsaarly  allowed  oyer  of  the  original  writ,  in 
order  to  demur  or  plead  in  abatement,  for  any  apparent  insufficiency 
or  variance'^.  But  this  indulgence  having  been  abused,  and  made  an 
instrument  of  delay,  a  rule  was  made,  that  a  defendant  be  not  allowed 
oyer  of  an  original  writ ;  and  that  if  he  demand  it,  the  plaintiff  may 
proceed  as  if  no  demand  had  been  made*. 


The  demand  of  oyer  is  a  kind  of  plea' ;  and  should  regularly  bo 
made  by  a  note  in  writing*,  before  the  time  for  pleading  is  expired^. 
If  it  be  not  made  till  after  that  time,  the  plaintiff  may  consider  the 
deniand  as  a  nullity,  and  sign  judgment.  But  though  oyer  be  not  in 
jCrictness  demandable,  yet  if  it  be  given,  the  party  demanding  has  & 
r^t  to  make  use  of  it^  If  the  defendant  would  insist  upon  his  de^ 
maud  of  oyer,  he  should  move  the  court  to  have  it  entered  upon 
reoord^ :  If  the  plaintifi^  on  die  other  hand,  would  contest  the  oyer, 
he  may  either  counterplead  it,  or  strike  out  the  rest  of  the  pleading 


*  Kcitv.  96.  Cartb.  454.  1  Ld.  lUym. 
347.  Cartb.  517.  1  Ld.  Raym.  55a  SStr. 
ass.  R.  T.  5  ft  6  Qea.  II.  (bj.  K.  B. 

^  5  Hen.  VII.  S4.  per  BruM,  3  Keb.  76. 

«  Doug.  476.  Oodbw  186.  coiilra. 

^GHbi  a  P.  52.  19  Mod.  35.  189.  8 
Latw.  1644.  6  Mod.  27.  2  Salk.  49&  2  Ld. 
Baym.  970.  R.  T.  5  fc  6  Geo.  II.  (h).  K.  B. 
1  WilSk  97.  6  Damf.  At  Saat,S63.  Co.  EnC 
980.  5  Taont.  653.  (•). 

•  R.  T.  19  Oao.  IIL  K.  B.  Dong*  987,  S. 
6  Darnf.  &  Bast,  363.  Bacotiy  340*  awi  Me 
MtQ.  Abr.  tit  0^^  pL  19. 


'3Salk.  119. 

f  Notice,  M.  1  Geo.  IL  §  2.  C.  P. 

^  Foiwler  and  i)ycr,  M.  20  Geo.  III.  K.  B. 
8  Durnf.  fc  Bait,  150.  Barnei,  268.  326,  7. 
2  Boa.  &  Pul.  379.  bat  see  Caa.  Pr.  C  P. 
72,  3. 96.  Pr.  Reg.  878.  299.  S.  C.  Barnes, 
329.  2  Wils.  413.  by  wfaicb  it  appears,  tbat 
fdmerlj  ager  mast  ha?e  beea  demanded,  ia 
the  Common  Pleas,  befora  the  expifatKm  ef 
the  rale  to  plead;  and  vfdb  Mft,  481. 
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and  demui-*;  upon  whieb  the  jadgment  of  the  court  is,  eillMr  UmI  the 
defendant  have  oyer,  or  that  he  answer  without  it^  t  On  the  btter 
jiidgmenty  the  defendant  may  bring  a  writ  of  error ;  for  to  denj  oyer 
where  it  ought  to  be  granted  is  error,  hot  not  i  convenor 

• 

There  is  no  settled  time  prescribed  for  theplaiiif|^  to  give  oyer' ; 
but  the  defendant  shall  in  all  cases  hare  the  same  time  to  plead,  or  as 
many  pleading  days  after  oyer  given,  as  he  had  at  the  time  of  demand- 
ing  it* :  And,  in  the  King's  Bench,  he  may  either  set  forth  the  oyer 
in  his  plea  or  not,  at  his  election^  If  he  set  it  forth,  the  court  most 
adjudge  upon  it,  as  parcel  of  the  record ;  though  it  was  not  strictly 
demandable  at  the  time  of  granting  it' :  Bat  the  defendant  in  thai 
court,  is  not  bound  to  set  it  forth  in  his  plea**. 

The  time  allow^  for  the  defendant  to  give  oyer  of  a  deed,  &c.  to 
the  plaintiff,  is  two  days  exclusive  after  it  is  demanded^ :  And  if  it  be 
not  given  in  that  time,  the  plaintiff  may  sign  judgment,  as  for  want  ol 
a  plea^.  If  given,  the  plaintiff  shall  have  the  same  time  to  rq>ly, 
after  oyer  given  him  by  the  defendant,  as  he  had  at  the  tioie  of  de- 
manding it'. 


The  defendant  having  demanded  oyer  of  a  deed,  ought  to  ioaert  il 
at  the  head  of  his  plea ;  and  if  he  do  not,  the  plaintiff,  in  the  Common 
Pleas,  may  insert  it  there  for  him,  in  making  up  the  issneP :  but  tUs 
cannot  be  done  in  the  King's  Bench,  where,  if  the  plabtiff  wouU 
avail  himself  of  the  deed,  he  must  pray  it  to  be  enrolled  at  the  head  of 


•  2  Lev.  143.  9  Salk.  497«  snd  lee  8  Ld. 
Raym.  970.  1  Saund.  9.  &•  , 

^  9  Lev.  149. 

«  9  Salk.  497.  6  Mod.  98.  9  Ld.  Raym. 
970.  S.  C.  2  SU-.  1186.  1  Will.  16.  S.  C.  t 
Samid.  9.  h,  9  Saund.  46.  (7). 

AltaeeuMfrooi  the  rale  of  Mieh.  1654.  { 
15.  C  P.  that  il  ought  to  be  given,  in  the 
Common  Pleat,  beftira  the  end  of  the  next 
term  after  It  it  demanded. 

•  1  Str.  705.  R.  T.  5  &  6  Geo.  IL  fb). 
C  B.  8  Duraf.  fc  East,  356,  7.  Cas.  Pr.  C 
P.  79.  81,  9.  14S.  Pr.  Reg.  98.  300.  301. 
tarnet,  938.  954.  &  C.  i|}|/«,  481. 


'9  Str.  1941.  1  Wils.97. 

9  3  Salk.  Hi).  Caith.  513.  6  If od.  r. 
Dong.  476. 

k 9 str.  1841.  1  Wils.97.  Barnes, 397.& 
P.  soa/re. 

iCarth.  455.  9  Onnit  k,  East,  4a 

k 6 Mod.  199. Cas. Pr.  CP.95.  Pr.  R^ 
301.  Barnes,  945.  S.C 

>R.  T.  5  It  6  Geo.  IL  (b).  K.  B.  Anises 
further  as  to  oytr,  and  snob  points  m  paiti> 
lar  respecting  it  as  relate  to  pkading,  Chilly 
on  Pleading,  1  V.  p.  414,  8^. 

■*  Barnes,  997. 
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his  repficAtion''.  If  the  defendant,  after  craving  oyer  of  a  deed,  do 
not  set  forth  the  #hdle  of  it,  the  plaintiff,  we  have  seen^  may  sign 
jadgment  as  for  watit  of  a  plea;  but  he  cannot  demur  for  that  cause^ : 
or  if  the  defendant,  in  his  plea,  set  out  the  deed  untrnly,  the  plaintiff 
by  hfs  r6pHcation  may  pray  that  it  be  enrolled,  and  so  procure  it  to  be 
truly  set  forth' :  And  if  th^e  be  any  variance,  however  trifling, 
between  the  deed  snd  the  oyer,  it  is  fatal  kt  the  trial,  on  the  plea  ci 
non  e$t factum^. 


If  the  action  Ve  founded  on  a  written  instrument,  not  under  sealj^ 
the  defendant  is  not  entitled  to  demand  byer;  but  ihe  distinction 
formerly  taken  was,  that  where  the  plaintiff  declared  ui^on  a  writing, 
the  courts,  on  affidavit  that  he  had  no  part,  would  let  him  have  a 
copy  ;  but  where  the  declaration  was  on  at)  agreement  generally,  and 
the  writing  but  evidence,  tbey  would  not  grant  it':  And  accordingly, 
where  an  action  was  brought  upon  a  special  agreement  contained  in  a 
note,  and  a  rule  made  to  shew  cause  why  the  plaintiff  should  not  give 
the  defendant  a  copy ;  upon  cause  shewn,  the  rule  was  discharge^, 
because  the  coh tract  upon  which  the  action  was  founded  was  a  parol 
contract,  of  which  the  note  was  only  evidence,  and  therefore  (he  de- 
fendant iAigbt  not  to  have  a  copy^.  In  actions  upon  policies  of  as- 
surance, the  plamtiff,  his  attorney  or  agent,  6y  the  statute  19  Geo. 
II.  c.  ST.  §  6.  shall,  within  ^/I/teen  dikys  after  being  required  so  to  do 
in  writing  by  the  defendkint,  his  attorney  or  agent,  declare  in  writing 
what  sums  he  hath  assured,  or  cause  to  be  assured,  in  the  whole^ 
and  what  sums  he  hath  borrowed  at  respondentia  or  bottomree  for 
the  Voyage,  or  aioy  part  of  it :  And  in  actions  of  this  nature,  a  judge 
at  chambers  will  make  an  order  for  ihi  assured  to  produce  to  the 
uhderwriters,  updn  affidavit,  all  papers  in  possession  of  the  former, 
fda'tive  io  the  matters  in  issued  But  under  a  judge's  order  to 
produce  papers,  and  give  copies  of  letters,  &c.  it  is  sufficient  to  give 
extracts  of  those  parts  of  them  which  are  relevant  to  the  subject*. 
In  dther  oases,  the  getieral  rule  is,  that  a  plaintiff  shall  not  be  obliged 


»«Str.  1941.  1  Will.  97. 

^  A/Ue,  582. 

«  3  Salk.  609. 

*  Com.  Dig.  tit  Pleatkr,  P.  1. 

•lMarth.214. 


f  2  Keb.  430.  1  Sid.  386. 
1 1  Salk.  315. 
k  1  Compb.  569. 
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to  furnish  evidence  against  himself^.  Bui  where  the  action  is  founded 
on  a  written  instrument,  as  a  bill  of  exchange  or  promissory  note, 
special  agreement,  or  undertaking  in  writing  to  pay  the  debl  of  a 
third  person^,  &c.  if  a  special  ground  be  laid,  as  that  the  demand  is 
of  long  standing,  and  the  defendant  has  no  copy  of  the  instru- 
ment, or  that  there  is  reason  to  suspect  its  being  forged,  &c.  the 
court  on  motion,  or  a  judge  on  summons,  will  make  an  or<}er  for  the 
delivery  of  a  copy  of  it  to  the  defendant  or  his  attorney,  and  that  all 
proceedings  in  the  action  be  in  the  mcan-titoe  stayed. 

So  where  the  defendant  has  the  custody  of  a  written  instro- 
mcnt,  which  he  holds  as  a  trustee,  the  courts  in  some  instances 
will  order  him  to  give  an  inspection  and  copy  of  it  to  the  plaintiflT, 
at  his  expence,  and  to  produce  it  for  various  purposes :  Thus, 
where  the  defendant  was  a  stake-holder,  the  court  ordered  him  to 
gi\e  the  plaintiff,  at  his  expence,  a  copy  of  the  articles  for  Epwm 
races,  and  to  produce  the  same  at  the  trial'^.  So  where  an  action  is 
l)rought  by  a  sailor  for  his  wages,  on  ship's  articles,  against  the  cap« 
tain,  in  whose  custody  they  are,  it  seems  that  under  the  equity  of  the 
statute  2  Geo.  11.  c.  36.  §  8.  the  defendant,  if  required,  must  pro* 
duce  and  give  a  copy  of  the  articles'^.  So  if  one  part  only  of  an  inden- 
ture be  executed,  the  court  of  Common  Pleas  will  compel  the  party 
haying  the  custody  of  il  to  produce  it  for  inspection,  upon  an  action 
commenced  against  him  by  the  other  party  ;  unless  he  can  shew  some 
sufficient  reason  to  the  contrary* :  And  it  is  not  a  sufficient  reason, 
that  the  plaintiff  seeks  for  inspection,  for  the  purpose  of  discovering 
some  defect  in  the  deed^  So  where  the  pluintifl'  made  an  affidavit, 
that  he  sued  the  defendant,  to  recover  damages  for  breach  of  aa 
agreement  in  not  entering  into  partnership,  pursuant  to  a  partnership 
deed,  drawn  up  and  executed  by  the  plaintiff,  but  remaining  in  the 
custody  of  the  defendant  or  his  attorney,  and  that  the  plaintiff  pos- 
sessed neither  a  copy  nor  counterpart  of  the  deed,  the  court  granted 
a  rule,  enabling  the  plaintiff  to  inspect  and  take  a  copy  of  the  deed, 
although  the  defendant  swore  that  he  had  not  executed  the  same*. 
But  where  two  parts  of  an  indenture  were  executed  by  both  parties^ 


•  1  Chit  Rep.  476.  Pbit,  611.  «  1  Taunt.  336.  aod  lee  1  Moore,  4&. 
^  Barry  v.  Alexander,  M.  85  Geo.  III.  K.  B.  '4  Taunt.  666. 

«  Barnes,  439.  g  1  Brod,  k,  Biog.  318. 

*  Abbott  on  Shipping,  389.  1  Taunt.  386. 
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«ioh  keeping  one,  and  one  part  was  lost,  the  court  of  Common  Pleaa 
would  not  compel  the  other  party  to  produce  lib  part,  in  order  to  sop- 
port  an  action  against  hira  on  the  instrument^ :  And  inspection  was 
refused  in  that  court,  to  the  plaintiff  in  replemtiy  of  a  deed  to  which 
be  was  no  party,  assigning  to  the  avowant  the  reversion  of  the  de- 
mised premises'^. 

In  the  King's  Bench,  we  have  seen^,  (he  plaintiff  may  have  a  rule 
nisif  for  the  defendant  to  produce  a  deed  before  the  commissioners  of 
the  stamp  office,  to  be  stamped';  and  also  to  give  the  plaintiff  a  copy 
of  it,   in  order  that  he  may  declare  thereon :   And  a  similar  rule 
was  lately  granted  by  the  Common  Pleas' :  but  in  a  former  case,  that 
court  refused  to  make  a  rule  on  the  plaintiff,  in  an  action  on  a  bond, 
to  allow  an  officer  of  the  stamp  duties  to  inspect  the  bond,  because 
the  defendant  suspected  it  to  be  forged^    Where  the  dispute  wa» 
between  the  plaintiff  a  factor  in  Smithfield^  and  the  defendant  a  gra- 
lier,  the  court  of  King^s  Bench,  upon  the  defendant's  motion,  made 
a  rule  for  the  plaintiff  to  shew  cause,  why  he  should  not  produce  at  the 
trial  the  several  books  wherein  he  entered  the  account  of  beasts  sold^ 
and  of  monies  received,  on  the  defendant's  account ;    and  no  cause 
being  shewn,  the  rule  was  made  absolute^ :   The  rule  laid  down  by 
Lord  Manttfield  in  such  cases  was,  that  whenever  the  defendant 
would  be  entitled  to  a  discovery,  he  should  have  it  here,  without 
going  into  equity^.      But  in  general,  the  courts  will  not  oblige  a 
plaintiff  to  discover  the  evidence  in  support  of  his  action,  previous  to 
the  trial ;  and  therefore  they  will  not  make  a  rule  upon  him  to  pro- 
dace  his  books^,  &c. :  Nor  can  a  rule  be  had  for  the  inspection  of 
books,  &c.  of  a  jmvafe  nature,  in  the  hands  of  third  persons^. 


When  the  declaration  does  not  disclose  the  particulars  of  the 
plaintiff's  demand,  as  in  actions  of  a^mmpnl,  or  debt  for  goods  sold, 
or  for  work  and  labour,  &c.  the  defendant's  attorney  or  agent  may 

take  out  a  summons  before  a  judge,  for  the  plaintiff's  attorney  or 

■I  ii     1 

•  6  Taant.  309.  1  Manh.  610^  S.  C.  K.  B. 

»  6  Taaot.  983.  and  ice  1  Chit.  Rep.  476.  ^  6  Mod.  S64.    1  Chit.  Rep.  476.  but  f«« 

•  Ante,  iOl.  4  Bur.  9489. 

•  4  TauDU  137.  «  1  Ld.  Raym.  705.  9  Ld.  Raym.  997.  1 
*    «  1  Bos.  9l  Put.  971.  Barnard.  K.  B.  466.  Barnes,  936.  Cai.<diip. 

'  9  Str.  1  ISO.  Hardw.  130.  9  Blac  Rep.  850. 
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agent  to  shew  cause,  why  he  should  not  deliver'  to  the  defendut'* 
attorney  or  agent,  the  particulars  in  writing  of  the  plaintiff's  demand, 
for  which  the  action  is  brought,  and  why  all  proceedings  should  not  in 
the  mean-lime  be  stayed*.  This  summons  which  cannot  it  seems  ba 
had  till  after  the  d«>feQdant  has  appeared  in  the  Coramcm  Pleas^ 
though  it  18  otherwise  in  the  King^s  Bench,  is  usually  taken  cnH  befiNn 
plea ;  and  unless  good  cause  be  shewn  to  the  contrary,  the  judge  will 
make  an  order%  agreeably  to  the  summons,  which  operates  as  a  stay 
of  proceedings  till  the  particulars  are  delivered^.  But  it  is  a  rule  in 
the  King's  Bench'',  that  ^  no  order  be  made  in  any  action  depending 
in  this  court,  to  compel  a  delivery  of  particulars  of  the  plaintiff's 
demand,  unless  the  defendant  or  defendants,  in  the  event  of  pleading, 
do  by  such  order  undertake  to  plead  issuably,  or  unless  the  plaintiff's 
attorney  or  agent  shall,  by  special  indorsement  on  the  summons,  con- 
sent to  waive  the  same :''  And,  in  the  Common  Pleas,  where  the 
declaration  was  delivered  at  the  same  time  as  a  bill  of  particulars 
which  was  insufficient,  and  another  order  was  afterwards  obtained  for 
better  particulars,  the  court  held,  that  as  the  defendant's  attorney  had 
not  returned  the  declaration,  with  the  insufficient  particulars,  he  had 
waived  the  irregularity^  In  cLssumpHt  for  non-performanoe  of  a 
contract  for  the  sale  of  a  house,  with  couqts  to  recover  back  the 
deposit,  the  plaintiff  having  in  his  first  count  alledged  that  the  defead* 
ant,  who  was  to  make  a  good  title,  had  delivered  an  abstract  which 
vras  insufficient  defective  and  objectionable,  the  court  of  Common 
Pleas  obliged  the  plaintiff  to  give  a  particular  of  all  objections  to  the 
abstract,  arising  upon  matters  of  fact ;  but  said  he  was  not  bound  to 
atate  in  his  particulars,  any  objections  in  point  of  law*. 

So  if  an  action  be  brought  on  a  bond  conditioned  for  the  per- 
formance of  covenants,  or  to  indemnify,  &c.  the  defendant  may  call 
for  a  particular  of  the  breaches  for  which  the  action  k  brought : 
And  where  a  gejieral  form  of  declaring  is  given  by  act  of  parliament^ 
as  upon  the  statute  of  9  Ann.  c.  14.  or  upon  the  25  Geo.  II.  e.  M. 


«  3  Bur.  1S90.  Imp.  C.  P.  255,  and  sm  '  AnU^  481. 

Append.  Chap.  XXII.  §  3.  •  R.  H.  59  Oeow  III.  K.  B. 

i»  1  Boa.  &  Put.  378.  '  2  Moore,  90.  Ante,  535. 

«  Append.  Cbap.  XXII.  i  4.   And  for  Uie  K  3  Boa.  It  Pol.  S4e,  «nd  s«e  I  CUP* 

forms  of  bills  of  particolari  in  different  StS. 
caireiffeetd.  §  6,  8cc. 
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H  seeing  reMoudbte  timt  the  plaintiff,  if  required ,  should  give  an  accomit 
of  the  partaoulan  of  bia  demand,  in  order  to  enable  the  defendant  to 
prqiafe  for  hh  defenoe.  Bat  nrhereter  the  particulars  of  the  demand 
are  dieokosd  in  the  declaration,  as  in  ipecicd  ai9umpsit$,  corenaikf, 
or  debt  on  artioies  ef  agreeneni,  he.  or  in  actions  on  matters  of 
reaard,  an  order  for  saob  partkuilars  dees  not  seem  to  be  requisite. 

In  efectmenij  bron^t  on  the  forfeiture  of  a  lease,  the  court  wtfl 
compel  tlie  plamtiff  to  defiTcr  a  partienlar  of  the  breaches  of  covenant, 
on  which  he  intends  to  ftly\  So  if  the  plaintiff  declare  generally  in 
e^tcfmofil,  and  the  defendant  have  any  doubt  what  lands  the  plaintiff 
means  to  proceed  for,  he  may  call  upon  him  by  a  judge's  order,  to 
specify  them'' :  And  on  the  other  hand,  the  plaintiff  may  call  on  the 
dcfeadant,  to  speeify  for  what  he  defends,  when  that  is  not  ascertained 
by  the  cons^t  rule^.  Bat  in  general,  the  Injury  complained  of  in 
aetioas  for  wrongs,  is  stated  in  the  declaration ;  and  therefore  in  such 
actions,  it  is  not  osoal  to  make  an  order  for  tfie  particulars:  but 
cfrcamstanees  may  occur  which  render  it  necessary.  After  the  de- 
Krery  of  a  bill  of  particulars,  the  defendant,  in  the  King's  Bench,  ha9 
the  same  time  to  {dead,  as  he  had  when  the  summons  for  it  was^ 
Mwrnable^.  And  in  the  Common  Pleas,  we  have  seen"*,  the  plaintiff 
cannot  sign  judgment  for  want  of  a  plea,  till  the  expinttion  of  twenty 
four  hmirs  after  the  delivery  of  a  bill  of  pariiculars,  though  the  tiikie 
for  pleading  be  expired,  and  a  demand  of  plea  given,  more  than 
twenty  four  hours  before  that  time.  In  the  Exchequer,  the  defen-* 
daot  cannot  obtain  an  order  for  the  particulars  of  the  plaintiff'^ 
demand,  without  an  aiBdavit'  that  he  is  nnucquainted  with  them: 
but  he  is  entitled  to  receive  such  particulars  from  the  plaintiff, 
altbough  he  may  have  had  a  statement  of  them  before  the  action  was 
bmugbt^ 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  the  plain- 
tiff's  demand,  so  when  the  defendant  pleads  or  gives  a  notice  of 
set  offf  for  goods  sold,  &c.,  the  plaintiff  may  take  out  a  summans  for 
the  particulars ;  upon  which  the  judge  will  make  an  order,  which 


*  6  Darnf.  &  East,  591.    Appeod.  Chap.  «  13  East,  508. 

XLIII.  §  &6,  7.  *  Ante,  481. 

^  7  Durnil  &  Eait,  333.  and  the  cases  «  Append.  Chap.  XXII.  §  5. 

Uiere  cited.  Append.  Chap.  XLIII.  S  ^8«  '  Wightw.  78. 
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should  be  regularly  drawn   up  and  served*,  for  the  defeadant  to 
deliver  them  in  a  certain  timey  or  in  default  thereof,  that  be  be 
precluded  from  giving  evidence  at  the  trial,  in  support  of  his  set  oflP. 
Under  a  judge's  order  for  particulars,  the  plaintiff,  or  his  attorney  or 
agent,  should  deliver  a  particular  account  in  writing  of  the  ttont 
of  the  demand,  and  when  and  in  what  manner  it  arose :  And  where 
there  has  been  an  account  current,  and  payments  have  been  made 
for  which  the  party  means  to  give  credit,  the  particular  ought  to 
contain  as  well  those  matters  for  which  he  means  to  give  credit,  as 
those  for  which  the  action  is  brought^     But  it  is  sufficient  to  refer  in 
a  bill  of  particulars,  to  an  account  already  delivered,  without  re- 
stating it^ :   and  in  general,  if  the  plaintiff's  particular  convey  the 
requisite  information  .to  the  defendant,  however  inaccurately  it  be 
drawn  up,  it  is  sufficient*.    And  if  a  Ult  of  particulars  state  the  trans- 
action upon  which  the  plaintiff's  claim  arises,  it  need  not  specify  the 
technical  description  of  the  right  which  results  to  the  plaintiff  out  of 
that  tran8action^     If  the  particulars  delivered  under  a  judge's  order 
be  not  sufficiently  explicit,  the  party  to  whom  they  are  delivered  may 
take  out  a  summons,  and  obtain  an  order,  for  further  particulars : 
and  jf,  on   the  other  hand,  they  are  incorrect,  or  not  sufficiently 
oomprebensive,   the  party  delivering    may  have  a  summons   and 
order  to  amend  them.    But  it  is  a  rule  in  the  King*s  Bench*,  that 
**  no  summons  for  further  particulars  of  the  plaintiff's  demand,  de« 
feodant's  set  off,  or  other  particular,  be  granted  in  any  action  depend- 
ing in  this  court,  i^nless  the  last  previous  order  for  particulars  be 
first  drawn  up,  and  such  order  produced  at  the  time  of  applying  for 
any  such  summons."    An  amendment  was  allowed,  in  the  Common 
Pleas,  after  the  plaintiff  had  been  nonsuited  for  a  defect  in  the  bill  of 
particulars,  and  a  new  trial  granted  on  payment  of  oosts^.    Bat  where 
a  particular  was  delivered  under  a  judge's  order,  and  the  plaintiff 
delivered  a  second  particular  without  an  order,  containing  merely  an 
echo  of  the  counts  in  the  declaration,  that  court  would  not  aUow  him 

•  R.  H.  59  Geo.  III.  K.  B.  Ante,  483.  eluding  ptymentt  by  the  defeodaDt,  in  the 

^  For  the  form  of  particulars  of  vet  off,  particulan  ef  the  plaintilPf  deaiMidi  tka' 

•ee  Append.  Chap.  XX 11.  §  10.  pra  cUce  not  being  conformable  to  the  eun  i 

«  1  Esp.  Rep.  880.   2  Campb.  410.    In  '  Peake'i  Cai.  M.  PrL  179. 

the  latter  caje,  ■«  attorney  haTing  deli-  •  1  Campb.  69.  m  noiU. 

▼ered  ■  particular,  oontaintng  only  the  debtor  '  4  Taunt.  1 89. 

lide  of  the  account,  was  made  to  take  a  rer-  f  R.  H.  59  Geo.  III.  K.  B.  AkH^  483« 

^ct  for  the  balaooe  doe  to  him,  witheot  ^  2  Bos.  fcPol«845« 

eottfl.  Sed  qumrt,  as  to  the  necessity  of  !■- 
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to  ffire  evidence  of  any  claim  contained  in  the  second  particular, 
iirhich  was  not  included  in  the  first*. 

At  the  trial,  the  particalars  of  the  plaintiff's  demand,  or  of  the 
defendant's  set  off,  if  delivered,  are  considered  as  incorporated  with 
the  declaration,  plea,  or  notice ;  and  on  production  of  the  order,  and 
proof  of  their  delivery,  the  parties  are  not  allowetl  (o  give  any  evidence 
out  of  them\     Therefore,   where  the  particular  of  the  plaintiff's 
demand  was  a  promissory  note  only,  and  on  being  produced  it  ap- 
peared to  be  improperly  stamped,  so  that  it  could  not  be  given  in 
evidence,  the  plaintiff,  though  he  might  otherwise  have  gone  into  the 
consideration  of  the  note,  was  held  to  be  precluded  therefrom  by  his 
particular^.     But  ^n  erroneous  date  to  a  bill  of  particulars,  which  is 
not  calculated  to  mislead  the  defendant,  will  not  preclude  the  plaintiff 
from  recovering  his  demand^.     So  where  the  plaintiff  declared  in 
debt  for  rent,  without  shewing  in  what  parish  the  lands  were  situate, 
and  delivered  a  particular  of  his  demand,  describing  them  in  a  wrong 
parish,  the  court  held  that  the  plaintiff  might  recover ;  it  not  ap- 
pearing that  any  misrepresentation  was  intended,  or  that  the  defend- 
ant held  more  than  one  parcel  of  land  of  the  plaintiff,  so  as  to  be 
misled  by  it^ :    And  although  the  plaintiff,  after  delivering  a  par- 
ticular of  his  demand,  cannot  at  the  trial  himself  give  evidence  out  of 
it,  yet  if  the  defendant's  evidence  shew  that  there  were  other  item$ 
which  he  might  have  included  in  his  demand,  he  is  entitled  to  recover 
all  that  appears  to  be  due  to  him^     An  item  however  of  the  plaintiff's 
demand,  appearing  on  the  face  of  the  defendant's  set  off,  given  in 
under  a  judge's  order,  is  not  such  an  admission  as  supersedes  the 
necessity  of  the  plaintiff's   proving  its.     If  the  particulars  of  the 
defendant's  set  off  be  not  delivered,  within  the  time  mentioned  in  the 
judge's  order,  the  defendant  is  precluded,  by  the  terms  of  it,  from 
giving  any  evidence  in  support  of  his  set  off.     But  the  plaintiff 
cannot  make  any  objection  to  such  particulars,  at  the  trial  of  the  cause, 
which,  if  made  earlier,  the  defendant  or  the  court  might  have  recti- 
fied^.    In  an  action   of  assumpsit  brought  by  the  assignees  of  a 


•  1  Tsont.  353.  •  3  Maule  k  Sel.  380. 
kPeake'fl  Cm.  Ni.  /Vi.  179.  1  Esp.  Rep.  '  1  CBmpb.68. 

195.  3  Efp.  Rep.  168.  S  But.  &  PuU  843.  <  3  Esp.  Rep.  60a.  5TattDt.228.  1  Manh. 

S.  C  ft  Sel.  Pr.  463e  38.  S.  C. 

•  4  £<p.  Rep.  7.  k  i  Holt,  Ni.  Ptu  558. 

•  8  Taunt.  824. 
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bankrupt,  the  defendapt  called  for  the  particulars  of  tiie  pUaotiff's 
demand,  which  were  given  him,  and  then  pleaded  in  abaiemeot, 
that  the  promises  were  made  by  himself  and  another  person  jointly : 
issue  being  joined  on  this  plea,  it  appeared  in  evidence  at  the  trial, 
that  the  particulars  chiefly  related  to  transacUons  between  the  bank- 
rupt and  the  defendant,  jointly  with  the  person  mentioned  in  the 
plea ;  and  though  there  were  some  iiem$  which  ooncemed  the  de- 
fendant oqly,  yet  as  these  were  not  distinguished  from  the  rest,  the 
chief  justice  would  not  suftr  them  to  be  given  in  evidence,  and  non- 
suited  the  plaintiff:  The  court  of  King^s  Bench  was  afterwards 
moved,  but  refused  to  set  aside  the  nonsuit*. 


We  have  akeady  9fei\,  that  tl^e  parties  are  not  entitled  to  the 
inspection  of  l|>poks,  &c.  qi  ^  privaie  mature''*  But  it  is  a  general 
Tvjif^  tbf  t  a  party  has  a  right  to  inspect  and  ta^e  copies  pf  sii\cb  books, 
&c.  as  i^re  of  a  public  nature,  wherein  be  has  an  interei^t ;  ao^  as  they 
be  n^aterial  to  the  sui,^,  and  the.  party  iq  posses^qp  hf^  not  ojblig^  to 
furbish  evidjeiice  again^  himself,  in.  i^  crimiiial  prosecution^ :  ^nd  i( 
they  are  pot  evidence  of  themt»elves,  the  9ojarts  will  order  them  to  he 
produced  at  the  trial'' ;  othervfise  a  copy  i%  ^ui^ent  And  they  win 
never  ipaise  a  rule  to  produce  the  origbd^  unless  it  be  neoe9K^y 
to  inspect  it,  on  account  of  an  erasure,  or  new  entcy*- 

The  books  pf  the  Quarter  SeMsums  hi^ve  been  considered  ip  public 
books,  which  every  one  has  a  right  to  inspect^  And  iivecy  ni.an  hu 
9,  right  to  inspect  the  proceedings  to.  which  be  is  bpims^  a  party'; 
for  he  has  an  interest  in  such  proceedings*    So,  in.  an  i^ctio^  tor  a 


*  Co/ion  and  others^  auignees,  &c.v.Se%, 
E.  36  Geo.  III.  K.  B.  1  Eap.  Rep.  452.  S.  C 

^AnU,6ii. 

«  1  filac.  Rep.  44.  aod  tee  Peake't  E?id. 
91,  fcc.  at  to  the  inspectiou  of  public  writ- 
ingf  in  generaK 

*  1  Sir.  1^6. 12  Vin.  Abr.  104. /r^  6a  S.a 
Barnei,  468.  8  DoniC  dt  Ratt,  834. 

*  1  Str.  307.  Say.  Rep.  76. 

'  1  Wils.  297.  Hf9  f .  Barking,  cited  in  1 
V^iU.  240.    1  Blac.  Rep.  39.  S.  C.   1  Chit. 


Rep.  477.  fa.  J  bat  nee  ML  479.  where  tba 
general  right  of  erery  man  to  iaspeet  the 
booki  of  the  Quiver.  ^^9ff*  ^^  doobCad 
by  Abbott,  Cb.  J. 

r  1  Str.  126.  12  Via.  Abr.  104.  pL  6S. 
S.  C.  Cat.  temp.  Hardw.  19S.  2  Str*  lU/L 
fianwii,  236.  1  CbiU  Bap.  4%  fm.)  b«tan 
1  Ld.  Raym.  252.  Carib.  421.  &  C  Oilhw 
Cas.  K.  B.  134.  (Dr.  H^'^.caic)  2  9c 
1005.  1  Wilt.  240.  1  Blac  ««p.  41.  S.C. 
cited.  Say.  Rap.  250. 
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mtlicioiis  praseovtioDy  where  it  was  necessary,  in  order  to  sii|ipqrt  the 
actiooy  that  the  plaintiff  shouM  be  put  io  possession  of  the  cooteots 
4tf  exaiBinatioayn  heCofe  jiistiees»  sad  of  the  warrant  on  which  he  was 
apprehended,  the  oonri  granted  a  mle  thai  they  might  he  inapeetedy 
and  copies  taken,  and  the  sf  igin^ts  produced  on  the  trisK  But  lApen 
an  indiiQtnient  for  felony,  it  is  not  nsHal  to  granl  a  copy  of  the  record 
of  acqnittali  where  thi»re  ia  any  the  least  prohai^le  canse  for  the  pro* 
sneution^ 


Porisi  hooks,  and  the  books  of  the  CuHomi  honse,  PoH  office, 
Sofiib,  iSfonf4  Sea  house,  InuUa  company,  &e.  are  to  aoaae  purposes 
considered  as  public  books ;  and  persons  who  have  an  interest  therein, 
have  a  right  to  inspect  tiiem^  So.  the  books  of  the  commissioners  el 
the  htieryf  and  their  numerical  lists,  are  of  a  public  nature ;  and 
•re  kept  by  the  oommissioners  in  trust  for  the  ticket  holders,  who  are 
entitled  to  an  inspection  of  them  by  'ule  of  court^.  But  aceesa  is 
not  allowed  to  parish  booka%  &c.  br  the  trial  of  questions  of  a  prnvate 
nature,  or  in  ooUateriU  actions,  brought  by  or  against  persons  who 
have  no  interest  (herein.  And  tboiu^h  the  Etut^india  company  am 
compellable  to  produce  their  public  books^,  yet  they  are  not  oblig^ad 
to  produce  their  books  of  letters^:,  &c. ;  nor  their  privste  books,, 
relating  to  the  appointtnent  of  ibeir  servants^. 

The  Court  roll$  and  books  of  a  manor  are  of  a  public  nature ; 
the  tenants  hare  an  interest  therein,  and  tlie  lord  who  has  the  eusiody 
of  them,  is  considered  merely  as  a  trustee^ :  Hence  it  is  of  course,  in 
the  King's  Bench,  to  grant  leave  to  inspect  the  court  rolls,  &c.  of  a 
manor,  on  the  application  of  a  tenant  of  the  manor,  who  has  been 
refused  that  permission  by  the  lord^.    And  one  who  has  a  primd 


•  Baroei,  468, 9. 

^  1  Ld.Hayni.  253.  Carth.  421.  S.  C.  3 
BUc.  Com.  126.  I  Chit  Cr.  L.  89.  but  tee 
2  Sir.  1122.  1  Blac.  Rep.  383.  Leach's  Cr. 
L.25. 

«2Ld.  Raym.  851.  7  Mod.  129.  S.C. 
1  Str.  304.  I  Barnard.  455.  9  Str.  954. 
Bamet,  236. 

4  Schinoili  V.  BwuUod  aod  otiiers,  H.  36 
Geo.  III.  K.  B. 

^  Aa  U* parish  books,  see  5  Mod.  395. 1  Ld. 
Rayni.  337.  S.  C.  19  Vin.  Abr.  147.  p/.  11. 
1  Buiiani.  100. 1  Wilt.  940.  but  see  1  Blac 


Rep.  27.  And  as  to  Castom  bouse  books,  fee. 
see  1  Ld.  Raym.  705.  2  Str.  1005.  1  Wils. 
940.  Say.  Rep.  250.  I  Blac.  Rep.  40.  S.  C. 
but  see  Barnes,  235.  Com.  Rep.  555.  S.  C. 

'7  Mod.  129.  2  Ld.  Raym.  851.  S.  C. 

g  1  Str.  646. 

*«  Str.  717. 

I /dL  955. 1005. 

^  3  Durnf.  fe  East,  141.  and  see  Bnroes, 
936.  2  Blac.  Rep.  1061.  ocrorrf.  but  in  tbe 
ComuMMi  Pteas,  it  seems,  there  moit  be  n 
rule  to  shew  cante.  Anii,  499,  fi/^ 
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fade  title  to  a  copyhold,  is  entitled  to  inspect  the  court  rolls,  and 
take  copies  of  them,  so  far  as  relates  to  the  copyhold  claimed,  though 
no  cause  be  depending  for  it  at  the  time\  So,  where  a  copyhold 
tenant  was  forbid  by  the  lord  to  cut  underwood  upon  the  copyhold, 
without  the  lord's  licence,  the  court  granted  a  mandamHt  for  the 
lord  to  permit  the  tenant  to  inspect  the  court  rolls,  so  far  as  related  to 
the  cutting  of  underwood,  after  application  to  and  refusal  by  the  lord ; 
althous^h  there  was  not  any  suit  depending'*.  But  this  privilege  is 
confined  to  the  tenants  of  the  manor :  for  the  lord  or  tenants  of  a 
different  manor,  having  no  interest  in  the  court  rolls,  &c.  cannot 
claim  the  inspection  of  them^ :  And  a  freehold  tenant  of  a  manor 
has  no  right  to  inspect  the  court  rolls,  unless  there  be  some  cause 
depending,  in  which  his  right  may  be  involved^. 

So  the  books  of  a  Corporation  are  in  nature  of  public  books* ;  and 
every  member  of  the  corporation,  having  an  interest  therein,  has  a 
right  to  inspect  and  take  copies  of  them,  for  any  matter  that  concerns 
himself,  though  it  be  in  a  dispute  with  others^  But  pending  an 
action  b)  a  corporation  for  tolls,  the  courts  will  not  grant  leave  to 
inspect  the  corporation  books  or  muniments,  on  the  application  of 
the  defendant,  a  stranger  to  the  corporation^ :  And  the  inspection, 
when  granted,  is  confined  to  the  subject  matter  in  dispute*^.  These 
rules  of  inspection,  in  cases  of  copyholds,  corporations,  &c.  are  never 
granted,  but  only  where  cwil  rights  are  depending*;  for  it  is  a 
constant  and  invariable  rule,  that  in  criminal  cases,  the  party  shall 
never  be  obliged  to  furnish  evidence  against  himself^. 


«  10  East,  835. 

k  4  Maule  Ic  Sel.  168. 

^  13  Viii.  Abr.  146,  Buob.  269.  9  Str. 
1005.  3  Durnf.  &  East,  143. 

^  7  Darnf.  &  E.ist,  746.  and  see  I  Wils. 
104.  where  a  freeholder  was  refused  a  rule 
te  inspect  the  roils  of  the  manor,  in  a  case 
between  himielf  and  the  lord,  touching  a 
apykoid  :  Bat  see  Barnes,  837.  2  Clac  Rep. 
1030.  temb.€Wirai  and  see  8  Vez.  680.  13 
East,  10. 

•  8  Str.  954,  5. 

f  Id.  1223.  BameS|S35.  Com.  Rtp.555. 
S.C. 


S  8  Durnf.  k  East,  590.  and  see  5  Mod. 
395.  1  Ld.  Raym.  337.  S.  C.  8  Str.  1903. 
Barnes,  238.  2  Wils.  398.  8  Blac.  Rep.  877. 
S.  C.  I  Chit.  Rep.  476.  (a, J  accord*  1  Durnf. 
&  East,  689.  3  Durnf.  &  East,  303.  1  H. 
Biac.  211.  contra, 

*>  1  Barnard.  455..  2  Str.  1005.  1223.  1 
Wils.  239.  1  Blac.  Rep.  40.  S.  C.  3  Dnrof. 
&  East,  303.  but  see  3  Duruf.  &  East,  579. 

« 1  Wils.  240. 

k  1  Ld.  Raym.  705.  2  Ld.  Raym.  927. 
3  Str.  1210.  1  Wils.  239.  1  Blac.  Rrp.  37. 
S.  C.  Id.  351.  S.  P.  4  Bar.  2489.  1  Darof. 
k.  East,  689.  3  Durnf.  k  East,  142. 
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The  motion  for  leaTe  to  inspect  books,  &c.  is  founded  on  an 
affidavit,  stating  the  circumstances  under  which  the  inspection  is 
claimed,  and  that  it  has  been  demanded  and  refused*.  If  a  rule  be 
made  to  shew  cause  why  an  information  should  not  be  filed,  in  nature 
of  a  quo  warranto^  the  court  of  King*s  Bench  will  make  a  rule  for 
the  prosecutor  to  inspect  and  take  copies  of  books  and  records,  as 
soon  as  the  rule  to  shew  cause  is  granted** :  but  if  a  rule  be  made  to 
shew  cause  why  a  mandamu$  should  not  be  awarded,  the  court  will 
not  make  a  rule  for  the  prosecutor  to  inspect  and  take  copies  of 
books  and  records,  until  the  rule  be  made  absolute,  and  a  return 
made  to  the  mandamu$* :  And  in  an  action  against  a  corporation, 
upon  a  right  of  toll,  the  court  refused  a  rule  to  inspect  the  public 
books,  records,  and  writings  of  the  corporation ;  because  no  issue  was 
joined,  so  that  it  could  not  appear  whether  such  inspection  would  be 
necessary**. 


•  Barnes.  236.    3  Wils.  399.    Where  no  bat  we  3  Dnrnf.  &  E«st,  581. 

action  is  depending,  the  motion  is  fur  a  «  Say.  Rep.  145.  1  Ld.  Raym.  253.  aeeorc/. 

marnkwrnt;  as   to  which,  »ee  Mr.  Noian*s  *  2  Biac.  Rep.  877.  3  Wils.  398.  S.  C  1 

«Sition  of  Sirange,  p,  1223.  t«  noiit.  LA.  Raym.  253.  Garth.  481.  3.  C.  accord, 

^C»s,  Ump.  Hardv.  245.  Say.  Rep.  145. 
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CHAR  XXI II 


Of  cuANGina  tht  Yknue,  consolidating  Actions, 

and  STRiKiNa  out  Counts. 

^T^HE  law  baying  settled  the  distinction  between  locaX  and  Iran- 
9iiory  actions,  it  seems  that  towards  the  reign  of  Ridiard  the 
seoondy  it  was  greatly  abased*;  for  a  litigious  plaintiff  would  fre- 
qoeotly  lay  bis  action  in  a  foreign  ooanty,  at  a  great  distance  from 
where  the  cause  of  it  arose,  and  by  that  means  oblige  the  defendant 
to  come  with  his  witnesses  into  that  county.  To  remedy  which,  it 
waa  ordained  by  statute^,  **  to  the  intent  that  writs  of  debt  and  ae* 
**  county  and  all  other  such  actions,  be  from  henceforth  taken  in  their 
<<  counties,  and  directed  to  the  sheriflb  of  the  counties  where  the 
**  contracts  of  the  same  actions  did  arise  ;  that  if  from  henceforth,  in 
**  pleas  upon  the  same  writs,  it  shall  be  declared,  that  the  oontraot 
^'  thereof  was  made  in  another  county  than  is  contained  in  the  origi- 
^  nal  writ,  that  then  the  same  writ  shall  be  utterly  abated/*  The 
design  of  this  statute  was  to  compel  the  suing  out  of  all  writs  arisiag 
upon  contract,  in  the  very  county  where  the  contract  was  made^, 
agreeably  to  the  law  of  Henry  the  first** :  Unu9qm$qme  per  pare9 
9UOB  judicandus  e$tf  et  ejusdem  provincim  ;  peregrina  vera  jwM' 
da  modis  omnibus  8ubmovemus\  But  as  the  statute  only  pre- 
scribes, that  the  count  shall  agree  with  the  writ,  in  the  place  where 
the  contract  was  made,  it  did  not  effectually  prevent  the  mischief' : 
And  therefore  a  statute  of  Henry  the  fourth'  directs  all  attomies  to 
be  sworn,  that  they  will  make  no  suit  in  a  foreign  county  ;  and  there 


•  Oilb.  a  P.  89,  •  Gilb.  C.  P.  89.  ra  mlif. 
^  6  R.  II.  c  9.  '  S  BUc.  R«|k  1039. 

•  9  BIm.  Rep.  1039.  f  4  Hen.  IV.  c  18. 

•  Leg,  Hen.  t  c.  31. 


OF  CHANGING  THfi  ▼BNUV.  631 


is  an  old  rule  of  ooiiri%  wUeh  makes  U  biglily  penal  for  attoraies  tm 
transgress  this  statute. 

Soon  after  the  statute  of  Henry  the  fourth,  a  practice  iMgan  of 
pleading  in  abatement  of  the  writ,  the  impropriety  of  its  venue,  ereii 
before  the  plaintiff  had  declared.  At  first,  in  the  reign  of  Henry  the 
fifth,  they  examined  the  plaintiff  upon  oath,  as  to  the  truth  of  hia 
Tenue :  But  soon  after,  they  began  to  allow  the  defendant  to  traTerse 
the  venue,  and  try  the  traverse  by  the  country^.  This  practioo 
being  subject  to  much  dday,  the  judges  introduced  the  present 
method  of  changing  the  venue  upon  motion,  on  the  equity  of  Um 
above  statute^ ;  which  Lord  HoU  says'*,  began  in  the  time  of  JamesL 
the  first :  And  accordingly  we  find,  that  among  the  fees  of  the  court 
of  King's  Bench,  as  found  by  a  jury  under  the  king's  commisBion  in 
IfiSO,  one  is,  "  for  every  rule  to  alter  a  vwiie*."  The  form  of  the 
rule  and  affidavit  are  also  stated  by  StyleM^  as  established  in  39l 
Car.  R 

But  whenever  the  practice  began,  it  is  now  settled,  that  in  tran^ 
9iiory  actions,  th^  venue  may  be  changed  upon  motion,  either  by  the 
plaintiff  or  defendant :  And  in  an  action  against  several  defendants, 
it  may  tlHseems  be  changed  at  the  instance  of 'some  of  them  only^; 
Th^  plaintiff  shall  not  directly  i^lter  his  venue,  after  the  essoin  day 
of  the  next  term  after  appearance ;  though  he  would  pay  costs,  ov 
give  an  imparlance' :  Yet  he  may  in  eflfect  do  it,  by  moving  to 
amend*";  and  that,  after  the  defendant  has  changed  the  venue^,  or 
pleaded*,  and  even  after  two  terms  have  elapsed  from  the  delivery 


>  R.  M.  1654.  §  5.  K.  Bl  R.  If.  1654^  affidavit,  mAeomman  nilafdr  cbanglafftte 

(  8.  C.  P.  and  see  R.  li.  15  Ela.  |«  12^  venue,  wbich  shews  thai  the  |pnctic»  iMi 

C.  P.  Uien  well  known  and  established.   Aed  see 

»  RasUl,  tit.  Deii,  184.  fhj,  Pitz.  Abr.  2  Blac.  Rep.  1033. 

tit.  BrieJ,  18.  ^  Cas«  Pr.  C.  P.  133.  Pr.  Reg.  430.  S.  C. 

•  1  Saand.  74.  (3).  4  Manle  &  Sel.  933.  bat  see  5  Taunt.  87. 

^SSalk.  670.  631. 

•^rftft  jmt  fiL  9dK  *  Sty.  P.  R.  695.  R.  M.  10  Geo.  It.  ng^ 

^  Sty.  P.  R.  (Ed.  1707.)  631.  «.  (c).  K.  B. 

i^Theoase  of  lord  Gtrrmd  v.  f?0yd^  (East.  k  2  Sir.  1 1 69. 

16  Car.  9«)  1  Sid;  165.  is  said  to  be  the  first  19  Barnard,  K.  B.  153.  9  Str.  1909. 

case  in  the  bouks,  on  the  sobfeot  of  ohanglog  m  1  WHs.  ITS.  and  see  Barnesy  19.  488. 
the  venae ;  bat  that  case  mentions  the  common 
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of  the  decIaratioQ\  An  amendment  was  allowed  io  the  King*! 
Bencbi  in  an  action  for  a  penalty  under  the  bribery  act,  by  mlteriny 
the  yenuefrom  the  county  at  large  to  an  interior  jurisdiction,  after  the 
tune  limited  for  commencing  a  new  action ;  the  particularity  of  the 
declaration  making  it  appear  probable  to  the  court,  that  the  plaintiff 
was  proceeding  on  the  same  fact  for  which  the  action  wan  origiDally 
brought,  when  laid  by  mistake  in  the  wrong  county,  though  there 
was  no  affidavit  that  it  was  the  same^ :  And  in  another  case,  such 
amendment  was  allowed,  though  it  appeared  that  there  were  distinct 
eauses  of  action  in  the  two  difierent  counties,  upon  an  affidavit  that 
the  plaintiff  proceeded  on  a  mistake,  in  supposing  that  both  causes  of 
action  could  be  proved  in  the  county  where  the  election  was  holdea*. 
But  in  the  Common  Pleas,  where  the  defendant  had  put  off  the  trial 
at  the  assizes,  on  the  absence  of  a  witness,  the  court  refused  to  let 
the  plaintiff  amend,  by  changing  the  venue  to  Mtddteaex^.  And  that 
court  will  not  amend  a  declaration,  by  changing  the  venue,  unless 
the  plaintiff  shew  substantial  ground  for  it:  Therefore,  where  the 
plaintiff  moved  to  amend,  by  changing  the  venue  from  Bedfordddrt 
to  Middlesex^  on  the  ground  that  the  action  depended  on  a  question 
of  law,  as  to  the  construction  of  an  inclosure  act,  and  would  therefore 
be  tried  better  and  more  expeditiously  in  town  ;  the  court,  on  an  affi- 
davit of  the  defendant,  that  the  cause  of  action  arose  in  Bedford'^ 
Bhire^  discharged  the  rule*.  So  where  an  attorney  has  waived  Iris 
privilege  to  sue  in  Middlesex,  by  laying  the  venue  in  another  county, 
he  cannot  avail  himself  of  his  privilege  to  amend,  by  chan^og  the 
venue  to  JUiddhaex^. 

The  defendant  is  in  general  allowed  to  change  the  venue  in  all 
iranntory  actions,  arising  in  a  county  different  from  that  where  the 
plaintiff  has  laid  it> ;  and  he  may  even  change  it  from  London  to 
JUiddleBea^j  or  vice  ver$d^.  But  the  venue  cannot  be  changed  io 
local  actions'' :   And  in  irantitorg  actions,  where  material  evidence 


•  Say.  Kep.  150.  894.  8  Bor.  1098. 
»  4  East,  433. 

«  Id.  43i. 

4  8  New  Rep.  C  P.  58. 

•  6  Tacmt.  408.  8  Mar>h.  181.8.  C. 
'  7  Taunt.  146.  8  MArth.  486.  S.  C. 

g  R.  M.  1654^  (5.  K.  B.  R«  M.  1654.  ^ 


8.  C.  P.  Barnes,  491. 

^  8  Str.  857.  Barnes,  487.  Pr.  Bcf .  490. 
B.C. 

i  8  Duruf*  ft  Eaat,  875.  Cai.  Pr.  C.  F. 
41.  Pr.  Reg.  489,  30.  Baraci,4SL 

k  Say.  Rep.  146» . 
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ftriaea  in  two  counties,  the  venue  may  be  laid  in  either* :  and  if  it  be 
laid  in  a  third  county,  the  courts  will  not  change  it ;  for  the  defen* 
dant  in  such  case  cannot  make  the  necessary  affidavit,  tliat  the  cause 
of  action  arose  in  a  particular  county,  and  not  elsewhere^.  Thus, 
where  the  venue  was  laid  in  London^  and  it  appeared  from  the  affi* 
davit,  that  the  cause  of  action  arose  upon  a  bridge  called  King* 9 
bridge,  partly  in  the  county  of  Kent,  and  partly  in  the  eounty  of  the 
city  of  Canlerburyy  and  not  elsewhere,  the  court  refused  to  change 
the  venue*^. 

When  the  cause  of  action  arises  out  of  the  realm,  the  courts  will 
not  change  the  venue ;  because  the  action  ma^  as  well  be  tried  in  the 
county  where  the  venue  is  laid,  as  in  any  other  where  the  cause  of 
action  did  not  arise^.  So  where  the  cause  of  action  partly  arose  in 
Derbyshire  and  partly  in  Irelandj  the  court  of  King*s  Bench  re- 
fused to  chakige  the  venue  from  London  to  Derbynhire,  on  an  affida- 
vit that  the  cause  of  action  arose  in  the  county  of  Derby  and  in  /re- 
land,  and  not  iu  London,  or  elsewhere  than  in  the  county  of  Derby  and 
in  Ireland^  I  And  as  it  is  necessary  for  changing  the  venue,  that  the 
cause  of  action  should  be  wholly  confined  to  a  single  county,  the  courts 
vrill  not  change  it  in  an  action  of  debt  on  bond  or  other  sj)eciaUy^, 
or  on  an  award',  or  charterparty  of  affi'eightment'*,  unless  some  spe- 
cial ground  be  laid* ;  for  debiium  et  contractus  sunt  nullius  loci, 
and  bonds  and  other  specialties  are  bona  notabilia  wherever  they 
happen  to  be^.  In  analogy  to  which  it  is  now  holden  in  the  King's 
Bench',  agreeably  to  the  practice  of  the  court  of  Common  Pleas"^, 

•  7  Co.  2.  A.  2  Salk.  669.  R.  M.  10  Geo.       Balein  v,  Kent,  E.  20  Geo.  III.  K.  B.  Barnes, 
II.  reg.  8,  (o).  K.  B.  8  Durnf.  &  East,  875.       491. 

7  D»rnf.  k  Eail,  583.  •  2  Bofc  fc  Pul.  355. 

ht  Parnf.  le  East,  205.  3  Bos.  ft  Pol.  ^7  Taoat.  306.  1  Moore,  54.  S.C. 

519.  iO»iwd  o.  Knapif,  H.  41  Geo.  III.  C.  ^  P<tie  0.  Botdbvi,  M.  28  Geo.  III.  K.  B. 

P.  Id,  579,  80.  3  TaUDt.  464.  2  Sanad.  5.  cited  in  7  Durnf.  &  East,  S2.  1  Duraf.  & 

(3).  but  see  2  Blac.  Rep.  940.  1  New  Rep.  East,  781.  aud  see  1  Bos.  k.  Pul.  485.  8 

C.  P.  1  lU.  310.  1  Taant.  859.  6  Taunt.  565,  East,  268. 

6.  8  Marsb.  878.  S.  C.  2  Moore,  64.  ^  l  Durnf.  Ac  East,  571. 

c  1  Wits.  178.          .  '  Andr.  76.  per  Chappie^  Just,  R.  M.   10 

^Say.  Rep.  77.  Cowp.  176.  and  see  1  H.  Geo.  II.  (e).  K.  B.  Predoutv,  Bttntti,  E. 

Bbc  880.  1  Taant.  259,60.  8  Tauut.  197.  85  Geo.  III.  K.  B.  1  Durnf.   &  East,  571. 

6  Taunt.  569.  8  Marsh.  880,  S.  C.  but  see  the  opinion  of  the  other  justice,  in 

•  4  East,  495.  and  see  8  New  Rep.  C  P.  Andr.  66.  1  Wils.  41.  Say.  Rep.  7.  tontra. 


397.  »  Cas.  Pr.  C  P.  119.  Pr.  Reg.  417,  18. 

'  1  Keb.  65.  1  Sid.  87.  Sty.  P.  R.  631.  Barnes,  480.  483.  485.  487.  491,  8.  2  Blac. 

ft  Str.  878.   Andr.  66.    R.  M.  10  Geo.  11.  Rep.  993.  8  Boi.  h  Pul.  355. 
ej.  K.  B.  aUb.  K.  B.  339.  GilU  C.  P.  90. 
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that  the  veoue  caonot  be  chftDged  in  aa  ttCtion  vpmi  a  promiaaoiy 
note,  or  bill  of  exehaQge :  And  if  an  action  be  b&nd  fide  brooghi  on 
a  promissory  note,  the  platntiflT  may  retain  the  venue,  though  the 
action  be  for  other  causes  also ;  and  the  court  will  not  restrain  the 
plaintilF  from  proceeding  in  the  coanty  be  has  elected,  for  the  vther 
caoses\  But  the  venue  may  still  be  changed  in  an  actios  upon  a 
policy  of  iusnrance*^,  not  being  by  deed  ;  or  in  any  other  action,  the 
right  of  vvhich  is  founded  upon  simple  contract^.  And  in  corewanf 
upon  a  lease,  for  diverting  water  from  a  mill,  &c.  a  view  being  plx»per 
to  be  bad,  the  venue  was  changed  to  the  county  where  the  premises 
lay ;  though  most  of  the  plaintiflTs  witnesses  resided  in  the  county 
where  the  venue  was  laid'. 

The  venue  may  be  changed  in  an  action  for  criminal  conversation, 
on  the  usual  affidavit,  that  the  whole  cause  of  action,  if  any,  arose  in 
the  county  to  which  it  is  changed  ;  for  the  whole  cause  of  action  is  the 
trespass  committed  on  the  plaintiflTs  wife* :  And  the  court  of  Common 
Pleas  will  change  the  venue  in  9^ penal  action,  on  the  usual  affidavit,  as 
well  as  in  any  otiier^.  But  iu  an  action  for  9oandalum  magnatum^ 
the  courts  will  never  change  the  venue< ;  because  a  scandal  raised 
of  a  peer  of  the  realm  is  not  confined  to  any  particular  county,  hut 
reflects  on  him  through  the  whole  kingdom  ;  and  he  is  a  person  of  so 
great  notoriety,  that  there  is  no  necessity  for  obliging  him  to  try  his 
cause  in  the  neighbourhood.  So  in  an  action  for  a  libel,  published  in 
a  newspaper  in  one  county,  and  circulated  in  other  counties'*,  or  coo- 
tained  in  a  letter,  written  by  the  defendant  in  one  county,  and  directed 
into  another',  the  court  of  King^s  Bench  will  not  change  the  venue ; 
because  the  defendant  cannot  make  the  common  affidavit,  that  the 
cause  of  action  arose  in  a  single  county,  and  not  elsewhere :  And  for 
a  similar  reason,  the  venue  cannot  be  changed  in  an  action  agatnat  a 


» 5  TattnU  576.  r  i   Lev.  56.   9  Sftlk.  6SS;    CMk.  400^ 

^  Andr.  66L  2  Str.   1180.  Say.  Rep.  7.  S  S.  C.    9  Str.  807.    B«tii«i,  482.   Cm.  P^ 

Durnf.  h,  But,  275.  7  Dttrnf.  &  East,  205.  a  P.  132.  Pr.  Reg.  417.  S.  C.  GMi  C.  P. 

•  Say.  Repw  7.  90. 

•  8  Eatt»  968.  ^  Botkins  ▼.  AN%t«^,  H.  93  Otf».  in* 

•  10  East,  32.  K.  B.  1  Darnt  h  East,  571. 

'  5  Taant  754.  1  Manb.  390.  8.  C;  but  >  1  Dumf.  *  Bait,  647.    1  Blod.  * 

tee  1  8ld.  287.  nmk.  smiita.  299. 
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terrier*,  or  lighterman^,  or  for  an  escape^  or  false  return^.  So  in  an 
Action  for  infringing  a  patent,  the  plaintiff  cannot  cbange  the  venue 
from  Middlegex^  to  any  other  county^*  But  in  an  action  for  a  libel, 
the  court  will  change  the  venue  into  a  coutity  in  which  it  was  both 

•      •     •  • 

written  and  published*^:  And  the  distTnctron.  seems  to  be,  between  a 

•      •     • 

libel  which  is  dispersed  through  several  -counties,  and  a  letter  which 
is  written  in  one  county  and  not  openeiTrn^  another ;  on  the  former, 
the  venue  cannot  be  changed,  on  the  latter  it  may^.  So  in  an  action 
on  the  case,  for  ofer]tur(iinf  the  pla\nti^  tn  a  stage  coach,  the  venue 
may  be  changed  into  the  county  where  the  accident  happened^- 
And  it  is  no  reason  against  (;hahging  the  venue,  that  if  changed,  the 
cause  b  likely  to  be  tried  by 'persons  interested  in  the  question,  if 
they  are  likely  to  have  as  strong  an  interest  on  one  side  as  on  the 
otheH. 

Though  the  courts  in  general  will  not  change  the  venue,  where  it 
Is  laid  in  the  proper  county,  yet  they  will  change  it  even  then,  upon 
H  special  ground :  Thus,  in  debt  on  bond,  where  the  venue  was  laid 
In  London,  and  the  plaintiflTs  *  and  defendant's  witnesses  lived  in 
XtncoInfAire,  the  court  of  King's  Bench  changed  it  into  the  latter 
eotmty^.  So  where  the  cause  of  action  arose  in  another  county  than 
that  in  which  the  venue  is  laid  by  the  plaintiff,  and  the  justice  of  the 
case  requires  the  trial  to  be  had  there,  all  the  witnesses  residing  at  a 
great  distance  from  the  county  where  the  venue  is  laid,  the  courts, 
on  the  application  of  the  defendant,  will  change  the  venue,  on  hia 
agreeing  to  admit  a  particular  fact,  which  in  point  of  form  exists  in 
the  original  county^  But  in  an  action  by  an  attorney  for  an  escape, 
it  is  not  a  sufficient  ground  for  deviating  from  the  general  rule  not 
to  change  the  venue  in  such  case,  that  the  witnesses  on  both  sides 
reside  in  the  county  to  which  the  venue  is  wished  to  be  dianged*". 


•  Edit  V.  Glootr,  H.  $7  Geo.  III.  K.  B.  but  K  3  Dumf.  k.  East,  652. 
4  Taunt.  729.  ^  4  Taunt  729. 

^  2  Salk.  670.  >  5  Taunt.  605. 

«  AL  I  Keb.  65.  1  Sid.  87.  BarnciB,  491.  k  1  Durnf.  8c  East,  781.  and  ace  1  Boa.  fc 

8  Blartb.  152.  but  tee  Baniei,49d.  Pnl.  20.  425.  1  ChiL  Rep.  334.  but  aee  1 

<  9  Salk.  669.  8  Sir.  727.  Say.  Rep.  54.  WUi.  162.  tbe  cases  in  1  Durnf.  &  Eai^ 

I  Wilt.  336.  8.  C.  782.  tmioltf,  and  2  Manb.  152. 

•  6  Durnf.  U  East,  363.  1  East,  1 15.  (9).  >  3  East,  329.  Eik  t.  Ohctr,  H.  87  Qmi 
'  3  Durnf.  h  East,  306.  Amx.  Taghr,  III.  K.  B.  3  Bos.  fc  Pal«  38i» 

T«  35  Om.  III.  K.  B.  ">  2  Martb.  152. 
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When  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where 
the  Yenue  is  laid,  the  courts,  on  an  affidavit  of  the  circumstances,  wiD 
change  it,  in  transitory  actions* ;  or  in  local  actions,  will  give  leave 
to  enter  a  suggestion  on  the  roll,  with  a  nient  dedbre^  in  order  to 
have  the  trial  in  an  adjoining  county^ :  And  the  parties  hy  cooeeat 
may  change  the  venue  in  local  actions^,  or  have  them  tried  out  of 
their  proper  county,  such  consent  being  entered  by  suggestion  on  the 
roll^ 

On  the  other  hand,  though  the  courts  will  in  general  change  (be 
venue,  where  it  is  not  laid  in  the  proper  county,  yet  if  an  impartial  or 
satisfactory  trial  cannot  be  had  there,  they  will  not  change  it ;  as  in 
an  action  for  words  spoken  of  a  justice  of  the  peace,  by  a  candidate 
upon  the  hustings,  at  a  county  election*.  And  in  order  to  avoid 
delay,  the  courts  vrill  not  change  the  venue,  except  by  consent,  or 
upon  an  affidavit  of  merits',  into  a  northern  county,  or  into  the  city 
of  Bristol  or  Norwich^  where  there  are  no  Lent  assizes,  in  Michad' 
fnas  or  Hilary  term> ;  nor  into  Hull,  Canterbury^  &c.  where  the 
justices  of  nisi  prius  seldom  come*" ;  nor  into  the  city  of  Worcester 
or  Gloucester^  out  of  the  county  at  large,  because  the  assizes  for  the 
city  and  county  at  large  are  holden  at  the  same  placed  But  the 
venue  may  be  changed,  as  a  matter  of  course^  into  a  morikerm 
county,  or  into  the  city  of  Bristol^,  &c.  previous  to  the  anmmer 


So  where  the  venue  is  not  laid  in  the  proper  county,  the  priotlegs 
of  the  plaintiff  will  in  some  cases  prevent  the  courts  from  changing 


•  3  Str.  8*74.  3  Bur.  1564.  1  Blac.  Rep. 
480.  8.  C.  bot  see  1  Baraard.  K.  B.  253. 
FoUy  w.  Lard  Peltrborough,  H,  25  Geo.  III. 
K.B. 

k  10  Mod.  198.  1  str,  235.  3  Bur.  1334. 
1  Dornf.  ft  But,  363. 

•  1  Wilt.  298.  6r«Mff  t.  Duraii,  H.  38 
Geo.  III.  K.  B. 

'  Fomureat  v.  FomureaUf  K.  B.  per  Cur. 

•  Cowp.  510.  and  see  2  Salk.  670.  4  Bur. 
1447. 

f  lCbit.Bep.l4. 

8  Cas.  Pr.  C  P.  129.  Barnes,  481.  S.  C. 
^.  Resi  428.  2  Str.  1180.  1216.  1  Wils. 


138.  Per  Cur.  M.  37  Geo.  III.  K.  B.  aad 
see  3  Blac.  Com.  294.  Bat  see  1  CbiL  Bqw 
334.  where,  in  an  action  on  a  bond,  the 
Tenne  was  changed  from  Londam  to  iVbr^ 
ihtmbtrlautt  in  Etttitr  term,  on  an  afidavift 
stating  tliat  all  the  defeudaot*a  witaencs 
lived  there,  on  the  terms  of  withdrawing 
the  plea  of  non  eti/aetmm. 

I>  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654.  ( 
12.  C.  P.  Banie»,489^  90. 

'  Barnes,  490. 

^  Stoa/cy  v.  iVejIon,  T.  24  Geo.  III.  C 
B.  JhckgTY.  Morgan,  £.  35  Geo.  lU.  K.  & 
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it  Thus,  in  an  action  brought  by  a  serjeant*,  barrister^  attorneys 
or  other  officer  of  the  court^,  if  the  venue  be  laid  in  Middlesex,  the 
plaintiff,  suing  as  a  priYileged  person,  has  a  right  to  retain  it  there, 
on  account  of  the  supposed  necessity  of  his  attendance  on  the  court : 
But  if  the  venue  be  laid  in  any  other  county,  as  in  Ixmdon^ ;  or  the 
plaintiff,  though  privileged,  sue  as  a  common  person,  by  original  or 
otherwise^  or  eit  auier  droits  as  executor  or  administrator,  or  jointly 
vrith  his  wife  or  other  persons^,  he  has  no  such  privilege :  And  where 
e  Serjeant,  barrister,  attorney,  or  other  officer  of  the  court,  is  defen* 
dantf  he  has  nd  privilege  whatever  respecting  the  venue^. 

It  was  formerly  doubted,  whether  the  venue  could  be  changed^ 
without  consent,  into  Wale^j  or  the  next  adjoining  English  county^  ;, 
and  the  objection  in  the  latter  case  was,  that  the  defendant  could 
not  make  the  common  affidavit,  which  is  never  dispensed  with,  that 
the  eause  of  action  arose  in  that  particular  county,  and  not  elsewhere** 
But  now,  since  the  latitat  is  holden  to  run  into  Wale$^  it  has  become 
the  common  practice  to  change  the  venue  directly  from  an  English 
to  a  Welch  county" :  and  this  is  so  much  a  matter  of  course,  that 
the  rule  for  changing  it  is  absolute  in  the  first  instance,  on  the  usual, 
affidavit^  So  the  venue  has  been  frequently  changed  Into  the 
counties  pvUaiine ;  because  the  courts  can  send  down  the  recor4 
there  by  mittimus :  And,  in  one  instance,  it  was  changed  into  the 
next  adjoining  county^     But  where  the  venue  is  changed  into  %. 


•  Pr.  Reg.  480. 

^  S  Sbov*.176.  943.  1  Mod.  64.  Sty.  Rep. 
460.  8  Salic.  668.  670,  71.  2  Ld.  Raym. 
1556.  8  Str.  828.  1  Wils.  159.  1  Blac.  Rep. 
t9.8.C. 

«  8Salk.  668.  Say.  Rep.  153.  ]80.  Banief, 
479.  Pr.  R^p.  418.  S.  C.  Barnes,  487.  493. 
t  Blac  Rep.  1065.  2  Marsh.  132.  Ante,  73. 
•4w 

'SSalk.  670.  8  Ld.  Raym.1353. 

•  8  Salk.  668.  7  TaanL  146.  8  Marsh. 
486.' 8.  C. 

•  Cas.  Pr.  C  P.  138. 145.  Pr.  Reg.  419, 
flO.  Bamef»  479. 484.  S.  C 

c  R.  M.  10  Qeo.  II.  rvg.  8.  fej.  K.  B. 

1^  Cartb.  186.  1  Show.  148.  4  Bur.  2087. 
Spttrkt  Y.  Stokttf  ont,  tUc  H.  84  Geo.  IIL  K, 
B.  9  Dome  fc  fait,  573.  Barnes,  488.  Pr. 


Reg.  419.  Cas.  Pr.  C.  P.  34.  S.  a  bat  see 

2  Salk.  668.  1  Str.  610.  8  Str.  1 049,  owlra. 
*  Say.  Rep.  48.  Doug,  262,  3.  Jonetv. 
Thomat,  T.  22  Geo.  III.  K.  B.  cited  in  Dong. 
863.  ji. 

k  2  Str.  1858,  I  WIIs.  138.  &  C. 
1  4  Bur.  2452. 

a 

»  2  Str.  1270.  1  WiU.  222.  4  Bur.  2450. 
2  Blac.  Rep.  962.  6  East.  355. 

■  6  East,  %5b.  PotuU  y.  Wilkvu,  H.  37 
Geo.  III.  K.  B.  Anon.  H.  37  Geo.  III.  K.  B. 
coRlra. 

« 8  Ld.  Raym.  1418.  1  Wils.  828.  7 
Dimif.  k,  East,  735.  bat  see  8  Str.  807. 
Cas.  Pr.  C.  P.9L  129.  Pr.  Reg.  488,9. 
Barnes.  478.  481.  488.  cm/ro. 

P  18  Mod.  313.  aud  see  Pr.  Reg.  488. 
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county  palatine,  the  courts  will  require  an  undertaking  from  the  de-' 
fendant,  not  to  assign  for  error  the  want  of  an  original* :  And,  in  the 
Cooinion  Pleas,  it  is  considered  as  a  matter  of  faToor  to  change  the 
Tenue  to  a  county  palatine^  and  therefore  where  it  would  be  attended 
with  inconvenience  to  the  plaintiff,  that  court  will  not  grant  the  in- 
dulgence^. So,  they  will  not  permit'  one  only  of  several  defendants 
to  change  the  venue  to  a  county  palatine ;  because  they  have  id  thmf 
case  no  authority  to  bind  the  other  defendants,  to  the  terms  of  not 
assigning  for  error  the  want  of  an  original®:  And  where  one  of 
several  defendants  had  suflfered  judgment  by  default  in  MiddleMex, 
the  court  would  not,  on  the  application  of  another  defendant,  change 
the  venue  to  a  county  palatine^.  So  where  the  venue  was  laid  in  a 
county  palatine,  and  after  a  writ  of  inquiry  executed,  and  final 
judgment  signed,  a  writ  of  error  was  brought,  and  error  assigned  for 
want  of  an  original,  the  court  would  not  amend  the  declaration,  by 
changing  the  venue* :  And  where,  in  an  action  by  original  against 
four  flefendants,  the  venue  was  changed  into  a  county  palatine,  on  the 
application  of  three  of  them,  who  appeared  separately  by  one  at- 
torney,  and  undertook  not  to  assign  the  want  of  an  original  for  error, 
the  court  of  King's  Bench  required  a  similar  undertaking  frouoi  the 
fourth,  who  had  appeared  by  a  different  attorney^  Where  the  eanst 
of  action  arises  in  Berwick,  and  the  venue  is  lud  elsewhere,  it  is  not 
settled,  whether  it  can  be  changed  into  Northumberkmd,  as  being 
the  next  adjoining  county^ :  Bat  it  seems  that  the  courts,  upon  a 
proper  suggestion,  will  order  the  cause  to  be  tried  there^ 

In  the  King^s  Bench,  the  motion  for  a  role  for  the  defendant  to 
change  the  venue  is  a  motion  of  course,  requiring  only  coonsers  sig- 
nature ;  and  must  formerly  have  been  made  within  eight  days  aflte 
the  declaration  delivered*,  which  was  the  time  allowed,  by  the  rules 
of  the  court,  for  pleading^ :    And  accordingly  it  is  said',  that  if 


•  I  Set.  Pr.  S79.  Martden  r.  BeB,  H.  98  '4  Mmle  &  Sel.  935. 
0€o.  IIL  C.  P.  Imp.  C  P.  271.  I  Taimt  f «  Blac  Rep.  1036. 1068. 
120- S.  P.  '►aBur.859. 

b  1  Taunt.  432.  I  a  Salk.  668. 

«  5  Taunt.  87.  Ante,  621.  k  Id.  S  Str.  1192. 

</d  631.  but  see  4  Maute  &  Set.  233.  »1  SU.  211.  and  tee  K  M.  1654.  f'S. 

Cm.  Pr.  C.  P.  133.  Pr.  Reg.  430.  S.  C.  K.  B. 

•  7  Taoot.  466.  1  Moore,  186.  &  C 
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n  declaration  be  delivered  so  early  in  term,  that  the  defendant  has 
eight  days  in  that  term,  he  eannot  moye  to  change  the  venue  the  next 
term.    But  it  is  now  settled,  that  where  the  defendant  has  not  obtained 
an  order  for  time  to  plead,  he  may  move  to  change  the  venue,  at  any 
time  before  plea  pleaded* :  and  he  is  even  allowed  to  change  it,  after 
an  order  for  time  to  plead,  though  upon  the  tern\s  of  pleading 
issuably^ ;  but  not  after  an  order  for  time  to  plead,  where  the  terms 
are  to  plead  issuably,  and  take  short  notice  of  trial,  at  the  first  or 
other  sittings  within  term,  in  London  or  Middlesex:   because  a 
trial  would  by  that  means  he  lost®:    And  the  venue  cannot  be 
changed,  at  the  instance  of  the  defendant,  after  plea  pleaded ;  even 
though  he  afterwards  have  leave  to  withdraw  his  plea,  and  plead  it 
de  novOf  with  a  notice  of  set-oflP^.    In  the  Common  Pleas,  the  motion 
is  for  a  rule  to  shew  cause ;  and  may  be  made,  as  in  the  King's 
Bench,  at  any  time  before  plea  pleaded*,   notwithstanding  the  de- 
fendant may  have  previously  applied  for  and  obtained  further  time  to 
plead^,  unless  he  be  under  terms  of  taking  short  notice  of  trial  in 
London  or  Middleseafi,    But  the  motion  cannot  be  made  after  plea 
pleaded^ ;  though  if  the  defendant  plead  pending  a  rule  urn  for 
changing  the  venue,  this  will  not  prevent  the  court  from  making  it 
absolute^ :  and  being  for  a  rule  to  shew  caose,  the  motion  cannot 
regularly  be  made  on  the  last  day  of  term,  unless  the  declaration  was 
delivered  so  late  in  the  term,  that  the  defendant  had  not  an  oppor- 
tunity of  making  it  sooner^.    In  the  Exchequer,  the  court  will  not 
change  the  venue  in  any  case  where  a  trial  has  been  bad' :   And  in 
that  court,  the  defendant  cannot  change  the  venue,  after  having  ob- 
tained an  order  for  time  to  plead,  <^  on  all  the  usual  terms  ;*'  it  being 


•R.  M.  1654.  %  b.  K.  B.  Gilb.  K.  B.  339. 

*  Say.  Rep.  207.  Saxlry  v.  Lyt,  M.  26  Geo. 
III.  K.  B.  Hudion  Vi  Needham,  T.  27  Gea 
III.  K.  B. 

«  Cowp.  5]  1.  7  Dnrnf.  k,  East,  698.  bat 
see  1  Wik.  S45.  contra, 

*  Pdmer  and  Tuner,  H.  26  Geo.  III.  K.  B. 

*  R.  M.  1634.  §  8.  C.  P. 

'Willei,  318.  BarDa,489.  R.  M.  16Qeo. 
IL  C.  P.  Before  the  making  of  thb  rule, 
the  defendant,  in  the  Common  Plean,  coold 
not  have  moved  to  change  the  venue,  after 
taking  oat  a  summons,  or  obtaining  an  order, 
for  further  time  to  plead.    Gas.  Pr.  C.  P. 


126.  Barnes,  478.  481.  483.  485,  6.  Pr. 
Reg.  424,  5,  6.  S.  C  and  see  Gas.  Pr.  C.  P. 
159.  Pr.  Reg.  425.  Barnes,  487.  S«  C.  2  Bos. 
&  Pul.  320. 

f  Barnes,  478.  493.  2  Bos.  &  Pul.  320.  5 
Bos.  &  Pal.  12. 

^Cas.  Pr.  C.  P.  33.  112.  Pr.  Reg.  423. 
S.  0.  PaUitter  v.  WUUm,  T.  33  Geo.  HI, 
C.  P.  Imp.  C.  P.  273. 2  Moore,  64. 

'  Gas.  Pr.  C.  P.  136.  Pr.  Reg.  423.  S.  C. 
Barnes,  492.  3  Bos.  &  Pul.  12. 1  Taunt.  58. 

^  Barnes,  480. 486.  489.  Pr.  Reg.  426, 7. 
Ante^  519. 

*  1  Price,  146. 
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considered  as  ooe  of  these  terms,  that  the  defendant  shall  not  after- 
wards moTe  to  change  the  Tenae* :  Therefore,  when  the  order  is  in- 
tended to  be  without  pr^udice  to  a  diange  of  Tenue,  it  should  be  so 
expressed  in  the  summons*.  And  the  court  will  not  order  the  venae 
to  be  changed,  after  an  order  for  time  to  plead,  although  the  defcDdaai 
proposes  to  give  judgment  of  the  term*. 

In  order  to  change  the  venue,  the  defendant,  in  all  the  courts,  most 
make  a  positive  affidavit,  that  the  pla%nHff*»  cauge  of  action  (^ 
any  J  arose  in  the  county  of  A*  and  not  in  the  county  of  B. 
(where  the  venue  is  laid,)  or  eUemhere  ont  of  the  county  of  AK 
An  affidavit  was  necessary,  because  the  motion  to  change  the  veane 
succeeded  and  was  equivalent  to  a  plea  in  abatement^ ;  and  the  form 
.of  the  affidavit,  which  was  settled  so  long  ago  as  tlie  reign  of  King 
Charles  the  second'*,  has  been  ever  most  religiously  adhered  U^. 
Upon  this  affidavit,  the  cleric  of  the  rules  will  draw  up  m  rule  for 
changing  the  venue  in  the  King^s  Bench,  which  is  absolute  in  the  firrt 
instanced    But  inconvenience  having  arisen  from  the  venue  having 
been  improperly  changed,  without  adverting  to  the  cause  of  action, 
a  rule  was  made  in  tliat  court,  that  in  future,  all  rules  for  chaoi^ag 
the  venue  in  any  action,  should  be  drawn  up  *^  upon  reading  the  de- 
darationV*  &c. :  and  accordingly,  the  court  will  not  change  the  venue, 
unless  the  affidavit  state  what  the  cause  of  action  is,  or  it  appear  by 
producing  the  declaration,  that  it  is  of  such  a  nature  as  to  enable 
the  defendant  to  change  it\     In  the  Common  Pleas,   the  rale 
for  changing  the  venue  is  a  rule  to  shew  cause* ;  which  is  drawn  op 
by  the  secondaries,  on  the  usual  affidavit,  that  **  the  cause  of  actioa 
arose  in  the  county  to  which  it  is  sought  to  be  changed,  and  not  else- 
where''," and  on  inspecting  the  declaration^    If  the  defendant,  in 
either  court,  have  occasion  to  change  the  venue  in  vacation,  he  may 


•3  Price,  3.  421,  «.  S.  C. 

^  Sty.  P.  R.  631.  R.  M.  10  Geo.  11.  rrg.  '  Append.  Chap.  XXflL  f  ^ 

S.  fc).  K.  B.  Fleetwood  v.  Crost,  H.  26  Geo.*  '  H.  T.  49  Gea  III.  K.  B.  1 1  But,  9T3. 

III.  K.  B.  3  Dunif.  k  East,  493.  and  see  1  Marsb.  243.   1  Chit.  Rep.  57.  faj. 

Append.  Chap.  XXIII.  §  1.  and  for  the  rule  ^  1  Chit  Rep.  57.  334. 

tbereoD,  see  id.  $  2.  I  Append.  Chap.  XXIII.  {  4. 

«  2  Blac.  Rep.  1033.  ^  2  Marsh.  278,  9.  6  TaooL  567.  S.  C  I 

*  1  Sid.  185.  442.  Chit.  Rep.  378. 

•  Say.  Rep.  77.  4  Bar.  2452.  3  Damf.  i  Append.  Chap.  XkllL  }  4.  1  Chit. 
k  Bast,  495.  JBames,  477,  8,  9.  Pr.  Reg.  57.  faj. 
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obtain  a  jodge's  order  for  that  purpose,  on  producing  a  motion  paper, 
signed  by  a  counsel  or  Serjeant,  with  the  usual  affidavit,  and  a  copy  of 
the  declaration. 

Yet,  as  it  would  be  hard  (o  conclude  the  plaintiff,  by  the  single  af^ 
fidavit  of  the  defendant,  he  is  at  liberty  to  aver,  that  the  cause  of 
adtion  arose  in  the  county  where  the  venue  is  laid,  and  go  to  trial 
thereon  at  the  same  time  that  the  merits  are  tried  ;  by  undertaking  to 
give  material  eyidence,  arising  in  that  county.  This  practice  is 
equivalent  to  joining  issue,  that  the  cause  of  action  arose  in  the  first 
county  :  and  if  the  plaintiff  fail  in  proving  it,  he  roust  be  nonsuited 
at  the  trial ;  which  has  in  this  case  the  same  effect,  as  quashing  the 
"writ  by  a  judgment  on  a  plea  in  abatement,  viz.  quod  defendent  eat 
sine  die,  and  the  plaintiff  must  begm  again*. 

In  the  Klng*s  Bench,  where  the  rule  to  change  the  venue  is  ab- 
solute in  the  first  instance,  the  only  way  by  which  the  plaintiff  can 
bring  it  back,  is  by  a  separate  motion  :  And  when  the  venue  has 
been  irregularly  changed,  as 'where  the  aflBdavit  is  defective^,  &c»  the  , 
motion  is  for  a  rule  ftt«t,  which  the  court  will  make  absolute,  on  an 
aflSdavit  of  service,  unless  good  cause  be  shewn  to  the  contrary. 
But  when  the  venue  has  been  regularly  chanii^ed,  the  motion  is  a 
motion  of  course,  requiring  only  counsel's  signature ;  and  the  court 
will  require  an  undertaking  to  give  material  evidence  in  the  county 
in  which  the  venue  was  originally  laid*.  It  was  indeed  holden  in 
one  case**,  that  if  the  venue  be  changed  from  A»  to  A.,  on  the 
usual  affidavit,  that  the  cause  of  action  arose  wholly  in  JB.,  when  in 
fact  a  part  of  it  arose  in  another  county,  the  venue  might  be 
brought  back  to  A.  as  a  matter  of  course.  But  in  a  subsequent 
case*  it  was  determined,  that  though  the  venue  be  changed  by  the 
defendant  upon  a  false  affidavit,  yet  the  plaintiff  cannot  bring  it 
back  to  the  county  where  it  was  first  laid,  without  the  usual  un- 
dertaking to  give  material  evidence  in  that  county  :  and  of  course,  if 
the  venue  be  laid  in  a  county  where  no  part  of  the  cause  of  action 


«  9  Blac.  Rep.  1033.  and  aee  Gilb.  C.  P.  978.  S.  C.  1  Chit.  Rep.  S78.  Append.  Cbap. 

Chap.  VII.  1  Sauod.  74.  (2).  XXIII.  §  3. 

^  FUelmod  V.  Crott,    II.   96   Geo.   III.  '  7  Durnf.  &  East,  205. 

JC.  B.  3  Durof.  &  East,  495.  '  6  East,  433.  1  Smith  R.  447.  S.  C.  and 

«9  Salk.  669.  6  TaiiaL  567.  S  Manb.  see  1  WiU.  162.  10  East,  32. 
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arose,  it  oaonot  be  broaght  back  ioto  ih^t  coonty ;  nor  wiD  the  court, 
bx  such  case,  change  it  into  the  county  where  the  cause' of  action 
arose*.  So,  where  the  venue  had  been  changed  by  the  deGendant 
from  London  to  Staffordshire^  on  the  usual  affidavit,  that  the  cause 
of  action  arose  in  the  latter  county,  and  not  elsewhere,  the  coort  of 
King's  Bench  would  not  bring  it  back  to  London^  on  an  affidarit  that 
^e  cause  of  action  arose  partly  in  Staffordshire  and  partly  io 
Worcestershire^  and  that  a  material  witness  resided  in  Ltrndom^  and 
on  the  plaintiff's  undertaking  to  give  material  evidence  in  one  or 
other  of  those  counties ;  particularly  as  no  special  facts  were  staled, 
to  shew  that  th^  d^fendant'9  a^davit  vras  npt  corrcct^t 

In  the  Common  Pleas,  the  rule  for  changing  the  venue  being  only 
a  rule  fim,  the  court,  on  shewing  cause,  will  either  make  it  absolute 
or  discbarge  it,  according  to  circumstances'' :  And  it  was  determined 
in  one  case"*,  that  an  application  to  change  the  venue  from  A,tQ  B. 
in  an  action  for  gqodd  sold  and  delivered,  upon  an  affidavit  that  the 
cause  of  action  arose  at  iB,  and  not  elsewhere,  ipight  be  successfully 
answered,  by  an  affidavit  thHt  the  goods  were  sold  at  C,  without  aa 
undertaking  by  the  plaintiff,  to  give  material  evidence  io  A,.    So 
wbereit  appeared  that  the  cause  of  action   principally  arose  in 
Jrelanc^,  or  partly  in  a  foreign  country',  tke  court  discharged  a 
rule  for  changing  the  venue.    In  general  however,  where  there  has 
been  no  irregularity,  the  court  will  not  try  the  matter  upon  aS* 
davits ;  but  if  there  be  a  positive  affidavit  that  the  cause  of  action 
arose  in  a  difierent  (bounty  from  that  where  the  yenue  is  laid,  thej 
will  require  an  undertaking  from  the  plaintiff  to  gpve  material  evt- 
deuce  in  the  latter  county,  if  the  whole  cause  of  action  is  supposed  to 
have  arisen  there^ ;  but  if  it  arose  in  several  counties,  the  court  will 
retain  the  venue,  on  the  plaintiff's,  undertaking,  in  the  alternative,  to 
give  material  evidence  ip  some  of  them** :  And  when  the  whole  cause  of 


•  Maa^  ▼.  AmkrUm,  H.  43   6ea  HI.  *  S  New  l^p.  C.  P.  397.  and  fee  4  Biili 

K.  B.  495. 

i»  2  Barn,  k,  AW.  618,  1  Chit.  Rep.  377.  '«  TaunU  197.  Anie,  623. 

S.C.  Kl  H.  Blac.  816.  and  tee  %  N«v  Kep. 

«  2  Manb.  278,  9.  6  Taunt  567.  S.  C-  \  C.  P.  1 10,  310. 

Chit  Rep.  378.  ^  1  Taunt  259.  6  Taunt.  565, 6, 2  Manh. 

d  3  Boi.  k  Pul.  570.  and  see  3  Taunt  278.  S.  C.  7  Taunt  178.  2  Manh.  494. 

464.  but  it  should  be  obsenred,  that  these  S.  C.  but  differently  reported.  2  Moore,  M. 

dednooi  seem  to  have  been  since  over-mled.  and  see  1  Chit  Rep.  377.  fmj. 
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action  arises  abroad,  the  court  will  discharge  the  role  for  changiDg  the 
venue,  without  any  undertakiug  by  the  plaintiff  to  give  material  evi- 
dence in  this  country*. 

Originally  it  was  required,  that  the  plaintiff  should  give  no  evi- 
dence at  the  trial,  but  what  arose  in  the  county  irtierein  the  venue 
was  retained^ :  and  if  he  gave  no  such  evidence,  he  must  have  been 
nonsuited  of  course.  But  when  it  was  laid  down  (more  liberally,)  in 
Swame^M  case%  that  the  plaintiff  might  lay  his  venue  in  any  county, 
wherein  part  of  the  cause  of  action  arose,  he  was  then  bound  only  to 
give  $ome  evidence,  and  not  the  whole  (dare  aliqucun  evideniiamyj 
in  the  county  where  the  venue  was  laid**,  or,  in  the  Common  Pleas, 
when  it  arose  in  several  counties,  ,in  some  of  tliem' ;  which  continues 
to  be  the  rule  at  this  day.  The  evidence  however  must  be  material : 
ftnd  therefore  it  is  not  sufficient  merely  to  prove,  that  the  witnesses  to 
the  contract  reside  in  the  county  where  the  venue  is  laid':  And  the 
undertaking  to  pve  material  evidence,  does  not  apply  to  coUatercU 
issues,  but  must  be  confined  to  matters  stated. in  the  declaration'. 
Ip  the  King*s  Bench,  where  the  venue  has  been  changed,  in  an 
action  brought  by  the  assignee  of  a  bankrupt,  the  plaintiff^s  under- 
taking, upon  bringing  it  back  to  Middleaexj  is  satisfied  by  the  pro- 
duction of  the  commission  of  bankruptcy  tested  at  WeMiminsiet^. 
So,  where  a  rule  to  change  the  venue  from  JUiddUeaex  to  London 
mfta  diseharged,  on  the  plaintiff's  undertaking  to  give  material  evi- 
dence in  JIfiddleseXf  the  court  held  that  the  undertaking  was  com- 
I^ied  with,  by  proving  a  rule  of  court,  obtained  by  the  defendant  in 
Mliddle$ex,  for  paying  money  into  court ;  although  that  rule  was 
obtained  after  the  riile  for  changing  the  venue  was  discharged^  So 
where  a  rule  to  change  the  venue  from  A.  to  B.  had  been  discharged, 
on  the  plaintiff's  undertaking  to  give  material  evidence  in  C7.,  proof 
jof  the  delivery  of  the  goods  for  which  the  action  was  brought,  to  a 


•  6  Taont.  569.  S  Manb.  880.  S.  C  and  278.  S.  C.  2  Moore»  64. 
aee  1  H.  Blac.   980.  1  Taunt  259,  60.  4  ' 2  Blac.  Rep.  1031. 
Baft,  495.  2  New  Rep.  C  P.  397.  2  Taunt.  f  1  Taunt.  518. 

197.  AmU,  629.  ^  2  Maule  k,  Sel.  36.  bot  tee  8  Salk.  699. 

»  1  Keb.  859. 1  Sid.  448.  1  New  Rep.  C.  P.  310. 

«  1  Sid.  405.  *2  Dornf.  At  Rast,  'i75.  and  see  1  H. 

^  8  Salk.  669.  12  Mod.  515.  Blac.  280.  6  Dornf.  &  Eaft,  363.  6  Taont. 
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carrier  in  C7.,  to  be  deliyered  t6  the  defendant  in  JB.,  was  hoMen,  in 
the  Common  Pleas^  to  be  a  suffident  .compliance  with  the  under- 
taking* :  And  in  that  courts  if  the  plaintiflT  retain  the  Tenoe,  on  the 
usual  undertaking  to  give  material  eYidence  within  the  county,  yet  if 
the  plea  and  issue  joined  be  such  ab  to  render  that  etidence  irrelevant, 
the  performance  of  the  undertaking  is  it  seems  dispensed  with : 
Thus,  if  the  local  evidence  be  the  trading  of  a  bankrupt,  or  a  peti- 
tioning creditor's  debt  within  a  county,  yet  if  the  defendant  do  not 
give  notice  of  his  intention  to  dispute  the  commission,  under  49  Geo. 
III.  c.  121.  §  10.  so  that  the  mere  production  of  the  commissaon  and 
proeeedings  under  it  proves  the  trading  and  petitioning  creditor's 
debt,  the  undertaking  it  seems  need  not  be  further  complied  with^ 
But  it  is  no  answer  to  an  application,  in  the  latter  court,  to  change 
the  venue  from  London  to  E9$exy  on  the  usual  affidavit,  in  an  action 
commenced  by  the  assignees  of  a  bankrupt,  that  the  commission  was 
issued,  and  bankruptcy  declared  in  SUddteaex,  and  the  assignees 
chosen  in  London^ :  For  though  it  was  admitted,  that  if  the  cause  of 
action  arise  in  two  diflferent  counties,  the  defendant  has  no  right  to 
change  the  venue,  yet  it  was  said,  that  the  cause  of  action,  and  the 
right  to  bring  the  action,  are  two  difierent  things :  A  cause  of  action 
may  arise  in  the  life-time  of  a  testator ;  but  the  right  to  bring  the 
action  by  the  executors  must  accri/e  after  his  deaths 

It  was  formerly  holden,  in  the  King's  Bench,  that  the  plaintiflT  most 
move  to  discharge  the  rule  for  changing  the  venue,  before  replica- 
tion* ;  and  therefore  that  he  came  too  late  after  issue  was  joined,  and 
delivered  to  the  defendant's  agent'.  But  now,  as  the  plaintiff  may 
aUer  his  venue,  by  moving  to  amend',  so,  for  avoiding  circuity,  he 
may  move  to  discbarge  the  rule  for  changing  the  venue,  on  under- 
taking to  give  material  evidence  in  the  county  where  it  is  laid,  at  any 
time  before  the  cause  is  tried  :  and  it  was  accordingly  discharged  in 
one  case,  after  the  cause  had  been  twice  taken  down  for  trial^. 


•  S  Martb.  494.  7  Tftunt.  178.  S.  C  but  ftod  tee  2  Salk.  699. 
diilerently  reported.  *  S  Str.  858. 

b  STaunt  86.  *             v.  BodSng^md  otkcn,  M. 

•  1  New  Kep.  C.  P.  310.  Lapwarik  anigmt  Geo.  III.  K.  B. 
T.  FIUm,  M.  46  Geo.  III.  K.  B.  S«  P.  and  «  AnU,  621,  2. 
tee  10  East,  32.  actord.  ^  Covp.  409. 

•  Pkr  Heath,  J.  1  New  Rep.  C.  P.  910. 
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If  two  aotiooB  %te  depending  .at  one  time,  by  the  same  plaintiff 
ngainst  the  same  defendant,  for  oauaea  wbich  may  be  joined,  and 
fiarticularly  if  the  defendant  be  bolden  to  bail  in  both,  the  oonrts 
will  compel  the  plaintiff  to  conaolidate  the  actions ;  and,  on  account 
of  the  Texation,  to  pay  the  coats  of  the  application^.     But  where 
three  actions   were   suocessively    brought   by   the   same  plaintiff 
against  the  same  defendant,  upon  three  notes  of  hand,  which  be- 
came due  at  different  times,  the  court  of  King^s  Bench  refuM  to 
consolidate  them**.    So,  where  three  actions  were  brought  for  bribery^ 
at  an  election  for  members  of  parliament,  and  in  each  action  there 
were  counts  for  forty  different  penalties,  for  distinct  acts  of  bribery, 
that  court  would  not  consolidate,  on  account  of  the  difficulty  of  doing 
justice  between  the  parties,  if  so  many  distinct  acts  of  bribery  were  to 
be  discussed  in  one  actioQ^     And  the  courts  will  not  consolidate 
actions  against  diflSsrent  defendants :   Thus,  where  it  was  moved  that 
four  several  declarations  in  ireipmas,  against  four  different  defendants, 
might  be  put  into  one,  oo  an  affidavit  that  the  trespass,  if  any,  was 
committed  by  all  jointly ;  the  court  of  King's  Bench  said,  they  never 
went  so  far  as  the  case  of  different  defendants,  but  only  where  the 
declarations  are  between  the  same  parties :   The  plaintiff  msy  have 
the  benefit  of  tlie  otber^s  evidence,  in  his  action  against  either ;  but 
this  would  be  to  deprive  him  of  that  benefit*^.    So  the  court  of  King^s 
Bench  will  not  consolidate  several    informations  in  nature  of  quo 
warranto,  against  several  persons,  for  distinct  offices  ;  for  there  must 
be  an  information  against  each,  to  enable  each  to  disclaim®. 

In  actions  upon  a  policy  of  assurance  against  several  underwriters, 
the  court  of  King's  Bench,  by  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the  Cbfi«oii« 
dation  rule',  for  staying  the  proceedings  in  all  the  actions  except  one, 
upon  the  defendants*  undertaking  to  be  bound  by  the  verdict  in  that 
action,  and  to  pay  the  amount  of  their  several  subscriptions  and  costs, 
in  case  a  verdict  shall  be  given  therein  for  the  plaintiff.  This  rule, 
though  attempted  before  without  success',  was  introduced  by  Lord 


•  2  Dtimf.  &  East,  639.  bat  tee  3  Str.  '  1  Str.  480.  and  see  Cas.  temp,  Uaidw. 

1178.  *emh,  tontra.  137.  3  Wils.  ^^r 
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K.  B.  &  see  Forrest,  30.  accord  '  Append.  Chap.  XXII.  {  6. 

«  1  Sffltth  R.  433b  c  3  Barnard.  K.  B.  103^ 
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Man$Jield  into  general  use,  in  the  court  of  King's  Bendi,  to  aToid 
tbe  expence  and  delay  arising  from  the  trial  of  a  multiplicity  of  ac- 
tions upon  the  same  question*;  and  if  the  plaintiff  will  not  give  bis 
consent,  the  courts  haye  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  opportunity  of  proceeding  to 
trial  in  that  action^.  On  the  other  hand,  if  the  plaintiff  consent  to  the 
rule,  the  courts  will  make  the  defendants  submit  to  reasonable  terms ; 
such  as  admitting  the  policy,  producing  and  giving  copies  of  books 
and  papers,  and  undertaking  not  to  file  a  bill  in  equity,  or  bring  a 
writ  of  error^.  In  the  Common  Pleas,  there  is  no  rule  of  court,  but  a 
judge^s  order  is  obtained,  for  consolidating  actions^. 

But  though  the  defendants  undertake  to  be  bound  by  a  verdict  in 
one  action,  yet  this  must  be  understood  to  mean  such  a  verdict  as  the 
courts  think  ought  to  stand,  as  a  final  determination  of  the  matter ; 
and  therefore  where  the  defendant,  after  a  verdict  for  the  plaintiff  in 
one  action,  obtained  a  new  trial,  the  court  of  King*s  Bench  would  not 
make  a  rule,  previous  to  the  new  trial,  for  the  other  defendants  to 
pay  the  money  to  the  plaintiff,  pursuant  to  their  undertaking*.      So  if 
the  court  think  it  reasonable  to  open  a  consolidation  rule,  and  try  a 
second  cause,  they  will  extend  to  the  second  trial,  all  such  terms 
imposed  on  the  successful  party  in  the  first,  as  are  requisite  for 
attuning  the  justice  of  the  case^     And  the  consolidation  rule  relates 
solely  to  the  verdict :   Therefore,  where  several  causes  are  consoli* 
dated,  if  a  writ  of  error  be  issued  in  the  cause  tried,  and  execution 
taken  out  for  want  of  bail  in  error  being  duly  put  in,  and  writs  of 
error  be  issued  in  the  other  causes,  and  bail  duly  put  in  thereon, 
execution  in  those  causes  is  thereby  stayed^.     So  where  the  defendant 
having  entered  into  a  consolidation  rule,  the  plaintiff  obtained  a  ver- 
dict in  the  cause  tried,  which  was  afterwards  turned  into  a  special 
verdict,  to  enable  the  defendant  to  remove  it  by  writ  of  error  to  the 
King's  Bench,  which  was  done,  and  bail  put  in  accordingly ;  the 
court  of  Common  Pleas  stayed  execution  in  the  action  against  the 
defendant,  till  the  determination  of  the  writ  of  error  were  known,  on 


■  Parke's  Insar.  /n/rvcf.  and  see  MarehaU  '  Append.  Chap.  XXIII.  $  7. 

00  loaaraace,  1  Ed.  p.  602,  &c.  *  3  Bur.  1477. 

b  Id,  ibid,  Bromn  v.  Newnham  and  otkert^  E.  '5  Taunt.  165. 

85  Geo.  Hi.  K.  B.  12  New  Itep.  C  P.  430. 

c  Parke's  losur.  Inirod,  Anli,  609. 
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is  gif  in;  security  to  be  bound  by  the  judgment  of  the  King's  Bench*. 
The  defendants  in  seTeral  actions  on  a  policy  of  assurance,  paid 
aaoney  into  court,  which  the  plaintiff  took  out,  without  taxing  the 
costs  at  that  time ;  afterwards  they  entered  into  the  common  consoli- 
dation rule;  and  the  plaintiff  being  non-suited  in  the  action  that  was 
tried,  the  court  of  King*s  Bench  held  that  the  latter  was  not  entitled 
to  the  costs  in  any  of  the  actions,  up  to  the  time  of  paying  money  into 
conrt^ :  But  the  practice  is  different  in  the  Common  Pleas^.  And  in 
that  court,  if  a  verdict  be  given  in  favour  of  the  plaintiff,  to  the  satis* 
faction  of  the  judge  who  tried  the  cause,  the  plaintiff  may  proceed  to 
tax  his  costs  on  the  verdict,  and  get  the  defendant's  attorney  to 
attend  the  prothoootaries,  who  will  tax  the  costs  in  the  other  actions ; 
and  if  the  debt  and  costs  are  not  paid,  the  court  should  be  moved,  on 
an  affidavit  of  the  facts,  for  leave  to  enter  up  judgment  and  take  out 
execution,  &o'^.  In  actions  upon  a  policy  of  assurauce,  ag^nst  seve« 
ral  underwriters,  where  the  parties  had  not  entered  into  a  consolida- 
tion rule,  the  attorney  for  the  plaintiff  made  out  a  full  brief  in  one 
cause,  but  only  a  short  statement  in  the  rest ;  and  the  master,  on  tax- 
ation, having  allowed  for  full  briefs  in  all  the  causes,  the  court  of 
King's  Bench  made  a  rule  for  him  to  review  his  taxation*. 

Where  several  efedmenU  are  brought  for  the  same  premises,  upon 
the  tome  demise,  the  court  on  motion,  or  a  judge  at  chambers,  will 
order  them  to  be  consolidated'.  And  although,  where  the  ejectments 
are  brought  for  d^f^ent  premises,  the  court  will  not  it  seems  consoli* 
date  them>,  yet  in  a  modern  case**,  where  thirty  seven  ejectments  had 
been  brought  against  several  tenants  for  different  premises,  on  the 
same  demise.  Lord  Kenyan  chief  justice,  on  a  rule  to  shew  cause 
why  the  proceedings  in  all  the  causes  should  not  be  stayed,  and  abide 
the  event  of  a  special  verdict  in  one  of  them,  said,  ^'  it  was  a  scan- 
**  dalous  proceeding ;  that  they  all  depended  precisely  on  the  same 
'*  title,  and  ought  all  to  be  tried  by  the  same  record  :".and  the  rule  was 
made  absolute. 


•  1  Moore,  79.  Ooo.  III.  K.  B. 

^  7  Donif.  fc  East,  978.  '  Bmroes,  176.  Cu.  Pr.  C.  P.  119.S.C. 

«  3  Hot.  <e  Pal.  558.  bat  in  this  ctse,  the  9  3  Keb.  584.  8  Str.  1U9. 

flooiolidation  nites  w«re  eotered  into  pre-  ^  Doe  ex  ifim.  Pu^ewjf  aod  othan  a.  Frt^ 


▼ious  to  tha  paynant  of  monay  into  oouit.        mam  aod  othan,  T.  30  Qeou  HL  K.  B.  8 

*  imp,  G  P.  715.  Sal.  Pr.  1  Sd.  889.  and  laa  Adam  EjacL 

•  iVarftaiaa  T.  Avuii  uid  otiMif,  H.  8S      835,  6. 
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As  the  courts,  for  the  sake  of  avoiding  ezpeDce,  will  comondate 
unnecessary  actions,  so  when  it  appears,  on  the  face  of  the  declara* 
tion,  that  some  of  the  counts  are  superfluoos,  they  will  order  tbcs 
to  be  expunged  \  and  if  there  be  any  vexation,  will  make  the  plabtill 
pay  the  eosts  of  the  application*.  Thus,  where '  several  ooants  m  a 
declaration  are  precisely  the  same,  or,  which  minre  frequently  happens, 
there  is  only  a  formal  diflerence  between  them,  and  the  same  cfvidencs 
will  support  each^  as  if  tbe  plaintiff  declare  specially  and  generally,  for 
a  matter  that  may  be  given  in  evidence  upon  a  general  coont,  the  ooorUi 
will  expunge  the  superBuous  counts.  So,  if  the  declaration  eonUuii  spe- 
cial counts  for  work  and  labour,  besides  the  general  counts,  tbe  special 
counts  may  be  struck  out  on  motion,  if  they  appear  to  be  QBDeoes* 
sary^ : .  and  in  the  King's  Bench,  where  the  plaintiff  was  an  attorney, 
the  rule  was  made  absolute  with  costs^  ^o  where  a  declaratioii  no- 
necessarily  contains  indecent  language,  the  courts  it  seems  will  order 
it  to  be  referred  for  scandal  and  impertinence ;  and  direct  the  master 
or  prothonotary  to  tax  exemplary  costs*^.  But  where  there  is  m  ma- 
terial difference  between  the  counts,  the  courts  will  not  detemiBe 
upon  aflSdavits,  whether  they  are  well  founded  in  point  of  fact ;  for  if 
not,  the  plaintiff  will  be  sufficiently  punished  by  paymg  tiie  costs, 
which  he  will  be  subject  to,  on  such  of  the  counts  as  are  found  for  the 
defendant* :  Therefore,  where  the  declaratioD,  which  was  in  debt  for 
penalties,  on  the  statute  9  Ann.  c.  14.  consisted  of  480  oomts,  Ibr 
money  won  at  play  of  diflerent  persons,  at  diflbrent  times,  and  a  rale 
MMt  was  granted  for  limiting  the  declaration  to  ten  counts,  tbe  ooaii 
of  King's  Bench,  on  shewing  cause,  discharged  the  rale  with  Copts'; 
^o,  where  the  declaration  consisted  of  380  counts,  upon  as 
banker's  notes  for  a  guinea  each,  payable  to  bearer,  with  tbe 
counts  for  money  lent,  and  money  had  and  received,  tbe  court  refosed 
to  strike  out  the  counts  upon  the  notes ;  as  it  might  have  put  the 
plaintiff  to  unnecessary  difficulty  fai  proof  at  tbe  trial,  or  aaade  It 
necettary  for  him  to  have  a  writ  of  inquiry  on  a  judgouaBt  by  defiudt*. 


^IVrCKt.r.  56  Gm.  III.  K.  B.  1  ChtU  «  8  Wilt.  SO. 

Rtiv  U9.  (9).  •  TVmr  and  oiktn,  twjgawi,  v. 

»Caa.  letf.  ffamlv.  189.  Baraes,  360.   S  &  93  Oeo.  III.  K.  B.  Hmdv.  OA  ^  ^ 

Bor.  118S.  1  Btec.  Rep.  S70.  1  New  Rep.  Gaci.  in.  K.  B.  Imp.  K.  B.  TS4. 

C.  f.  S89.  CMtiy  OD  Plodiog,  1  V.  p.  391.  ^CbwM  v.  Bmf,  B.  SSOss.  HI*  X.  B 

1  Ckit  a«p.  449.  ^a;.  CJLoMT.  A«iA,Mft46CP«0yULK.B.  ^ 

•  I  Chit.  Bcp.  449.  faj.  Smith  B»  115.  S.  C 
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And  where  the  counts  do  not  appear  on  the  face  of  them  to  be  saper^ 
fluousy  the  court  of  King^s  Bench  will  not  order  them  to  be  struck 
out,  merely  on  the  ground  (hat  the  causes  of  action  are  not  included 
in  the  particulars  of  the  plaintiflTs  demand\ 

If  a  declaration  be  unnecessarily  long,  the  courts  will  order  the 
auperfluous  matter  to  be  expunged :   as  where,  in  an  action  of  cove- 
mant  upon  an  indenture,  the  plaintiff  recites  the  whole  of  it,  and  not 
merely  such  parts  as  are  necessary^ ;  or  where,  in  an  action  of  trover, 
he  sets  out  a  long  inventory  of  goods,  with  frequent  and  unnecessary 
repetitions  and  descriptions.     So,  in  an  action  against  forty  six 
defendants,  the  court  of  Common  Pleas  ordered  the  word  *'  defend- 
wM*  to  be  substituted  for  the  names  of  the  defendants,  in  all  the 
places  where  they  occurred,  except  the  first^.     In  these  cases,  when 
the  objection  is  clear,  the  courts  will  order  the  superfluous  counts  or 
matter  to  be  expunged  on  motion,  in  the  first  instance ;    but  other- 
Tfise  they  will  refer  it  to  the  master'*,  or  prothonotary%  and  decide 
upon  his  report.    In  general  however,  the  court  of  King's  Bench  will 
not  refer  a  declaration  to  the  master,  to  strike  out  superfluous  counts ; 
but  will,  on  motion,  order  them  to  be  struck  out,  if  they  appear  vexa- 
tions'^:  And,  in  the  Common  Pleas,  the  motion  may  be  made,  after 
the  defendant  has  taken  the  declaration  out  of  the  office,  and  pleaded 
to  the  action^ 


•  1  Chit.  Rep.  448,  9,  50.  •  2  Blac.  Rep.  906.  1  Chit.  lUp.  450.  (aj, 
^  Covp.  665.  727.  and  lee  S H.  BUc.  \93.  M  Chit.  Rep.  450. 

1  Campb.*196.  in  noiu.  t  Law  v.  Williamson,  H.  31  Geo.  III.  C.  P. 

•  1  Near  Rep.  C.  P.  S89.  Imp.  C.  P.  800. 
^  Cirarp.  7S7. 
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Of  BRINGING  Money  mto  Court. 

npHE  practice  of  bringing  money  into  c«urt  is  said  to  haTe  beef 
first  introduced  in  the  reign  of  Car.  II.  at  the  time  whcs 
Kelyng  was  chief  justice,  to  aToid  the  hazard  and  diflicalty  of 
pleading  a  tender*.  And  it  is  allowed  in  cases  where  an  action  is 
brought  upon  contract,  for  the  recovery  of  a  debt*",  which  is  dtber 
certain,  or  capable  of  being  ascertained  by  mere  computation,  withoot 
leaving  any  sort  of  discretion  to  be  exercised  by  the  jury"".  In  these 
cases,  when  the  dispute  is  not  whether  any  thing,  but  how  much  is 
due  to  the  plaintiif,  the  defendant  may  have  leave  to  bring  into  court 
any  sum  of  money  he  thinks  fit ;  and  the  courts  will  make  a  rule, 
that  unless  the  plaintiflF  accept  of  it,  with  cosU,  in  discharge  of  the 
action,  it  shall  be  struck  out  of  the  declaration,  and  paid  oat  of 
court,  to  the  plaintiif  or  his  attorney;  and  the  pluntiff,  upon  the 
trial,  shall  not  be  permitted  to  give  evidence  for  the  sum  brought  m*: 
which  rule  should  be  accompanied  with  the  general  issue,  or  other 
plea,  to  the  residue  of  the  demand*.' 

Thus  in  a$9ump9it%  or  cwenani*^  for  the  payment  of  money,  the 
defendant  may  bring  money  into  court :  and  in  C(wenant  to  find  diet 
and  lodging,  or  pay  ten  pounds,  the  court  allowed  him  to  bring  in  the 
ten  pounds^  In  debt  for  rent,  the  defendant  may  bring  money  into 
court  in  the  King's  Bench',  as  well  as  in  the  Common  Pleaa^,  aod 


•  1  Ld.  lUym.  255.  2  Salk.  597.  2  Str.  Append.  Chap.  XXIV.  §  1,«,3. 
787.  Cat.  temp.  Hardw.  507.  1  Saund.  33.  •  Barnes,  339.  350. 

(2).  bol  .ee  R.  H.  5  Jac.  I.  K.  B.  '1  Vent  35G.  2  Salk.  596. 7. 

k  Com.  Dig.  tiU  Pfcocfcr.  C.  10.  «  2  Salk.  596.    1  WiU.  75.  t  Bar.  H* 

•  2  Bur.  1 120.  Barnet.  284.  2  Blac.  Rep.  831. 

•  Say.  Rep.  196, 7.   2  Bor.  1121.  3  Bur*         ^  8  Mod.  305. 
1773.  Imp.  K.  B.  323.  R.  M.  5  Geo.  Vl.  in         1  2  Salk.  596,  7. 

&ac  Man.  Ex.  Append.  217,  18,  Mid  lei         ^  Ikrne.,  280.  282,  Pr-  Ug.  t$7. 
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Exchequer";  although,  in  the  former  court,  it  was  refused  in  the 
time  of  Lord  Hardwicke^ ;  and  in  a  case  previous  to  that  time%  the 
court  said  they  never  did  it  in  deht  But  there  is  a  distinction 
between  those  actions  of  deht  wherein  the  plaintiff  cannot  recover 
less  than  the  sum  demanded,  as  on  a  record,  specialty  or  statute, 
giving  a  sum  certain  by  way  of  penalty"* ;  and  those  actions  wherein 
the  plaintiff  may  recover  less,  as  in  debt  for  rent%  or  on  simple  con- 
tract* :  In  the  former,  the  defendant  cannot  bring  money  into  courts ; 
though  he  may  move  to  stay  the  proceedings,  on  payment  of  the 
whole  penalty  and  costs^ :  but  in  the  latter,  the  defendant  has  been 
allowed  to  bring  money  into  court^ ;  because  the  plaintiff  does  not 
recover  according  to  his  demand,  but  according  to  the  verdict  of  the 
jury.  Where  an  action  however  is  brought  for  several  penalties  on 
the  game  laws,  the  defendant,  we  have  seen'',  may  have  leave  to  pay 
one  penalty  into  court,  leaving  the  plaintiff  at  liberty  to  proceed  for 
the  rest :  And  the  defendant,  by  act  of  parliament,  may  bring  money 
into  court  in  debty  covenant^  or  other  action  on  a  policy  of  assurance^^ 
or  in  an  action  for  non-residence*". 

In  an  action  for  general  damages,  upon  a  contract",  or  for  a  tort* 
or  trespass^,  as  a  tender  cannot  be  pleaded,  so  the  defendant  is  not 
allowed  to  bring  money  into  court :  And  it  cannot  be  brought  into 
court,  in  an  action  for  dilapidations^.  But  in  an  action  of  assumpsit 
agaioat  a  carrier,  for  not  delivering  goods,  the  defendant  having 
advertised  that  be  would  not  be  answerable  for  any  goods  beyond 
the  value  of  twenty  pounds,  unless  they  were  entered  and  paid  for 
accordingly,  the  court  of  King's  Bench  allowed  him  to  bring  the 
twenty  pounds  into  court' :    So  money  may  be  brought  into  court, 

•  BuDb.  124.  n  1  Vent.  356.  2  Blac.  "Rep.  837.  2  Bos. 
^  Cas.  temp.  Hardw.  173.                                  &  Pul.  234.  3  Bos.  &  Pul.  14. 

«  8  Str.  890.  <»  2  Str.  7B7.  906.  2  Barnard.  K.  B.  4.  S.  C 

*  Cro.  Jac.  128.  498.  629.  3  Mod.  41.  7  Durnf.  k  East,  333. 
«  5  Mod.  212.  P2  Wils.  115. 

'  1  H.  Blac.  249.  *1  8  DumF.  &  East,  47. 

f  2  Str.  890.  1  Barnard.  K.  B.  420.  S.  C.  r  JJution  ▼.  BoUon,  £.  22  Geo.  III.  K.  Bt 

Baroet,  285.  1  H.  Blac.  299.  rn  noth;  bat  see  2  Bos.  & 

h  Ante,  558.  Pul.  234.    And  as  to  the  iiabiUfy  of  carriers, 

'  1  Vent.  556.  2  Salk.596,  7.  in  conseqoence  of  such  advertisements,  see 

^AnU,55S.  1  H.  Blac.  298.  2  East,  128.   4  Esp.  Rep. 

'  Stat  19  Geo.  II.  c.  37.  §  7.  3  Bur.  1773.       177.  4  East,  371.  5  East,  507.  and  for  the 

STaniit  317.  m(}de  of  declaring  thereon,  see  2  East,  128. 

f  57  Geo.  III.  c.  99.  §  43.  4  Esp.  Rep.  177.  6  East,  564. 
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in  an  action  on  the  €ase  for  navig^ation  calls*.  And  where,  in  an 
action  for  general  damages,  the  bringing  of  money  into  court  is 
irregular,  if  the  plaintiff  take  it  out,  he  thereby  waives  the  irregu- 
larity, and  cannot  afterwards  have  a  verdict,  unless  he  recover  more 
than  the  sum  brought  in*".  In  an  action  for  freight  by  a  foreigner, 
there  being  a  cross  action  against  him  for  unliquidated  damages,  the 
court  of  Common  Pleas  refused  to  permit  the  freight  to  be  paid  into 
court,  as  a  fund  liable  to  payment  of  the  damages  when  ascertained'. 

In  an  action  by  an  executor  or  administrator,  the  plaintiff  not 
being  liable  to  costs,  the  defendant  was  not  formerly  allowed  to  briog 
money  into  court"* :  but  now  it  is  otherwise*' ;  and  the  eflbct  of  the 
rule  will  be,  not  to  make  the  plaintiff  pay,  but  only  to  lose  his  sub* 
sequent  costs.  And  in  actions  against  justices  of  the  peace^,  or 
officers  of  the  excise^  or  customs^,  for  any  thing  done  in  the  execn- 
tion  of  their  offices,  ^^  in  case  the  defendants  shall  have  n^lected  to 
*^  tender  any,  or  shall  have  tendered  insufficient  amends,  before  the 
^^  action  brought,  they  may,  by  leave  of  the  court,  at  any  time  before 
**  issue  joined,  pay  into  court  such  sum  of  money  as  they  shall  see 
*^  fit ;  whereupon  such  proceedings  orders  and  judgment  shall  be 
*^  had  made  and  given,  in  and  by  such  court,  as  in  other  actions 
^*  where  the  defendant  is  allowed  to  pay  money  into  court'.** 


There  is  said  to  be  no  precedent,  where  there  are  several  de» 
fendants,  for  one  to  pay  money  into  court*^.  Where  there  are  several 
counts  or  breaches  in  the  declaration,  and  as  to  some  of  them  the 
defendant  may  bring  money  into  court,  but  not  as  to  the  others,  he 
may  obtain  a  rule  for  bringing  it  in  specially,  upon  some  of  the  counts 
or  breaches  only.  Thus,  where  an  action  of  covenant  was  brought 
upon  a  lease,  for  non-payment  of  rent,  and  not  repairing,  &c.  the 


•  7  Darnf.  &  East,  36. 

^  1  Durnf.  5c  East,  'TiO.  and  tee  1  Campb. 
359.  n, 
«  3  Tauiit.  525. 
^  2  Salk.  596. 

•  2  Str.  796. 

f  Stat.  24  Geo.  II.  c.  44.  $  4.  Aod  note, 
this  seems  to  have  been  tbe  first  statute, 
wbich  aHows  money  to  be  brought  into 
court,  in  an  action  for  general  damages. 

f  SUt  S3  Geo.  111.  c.  70.  §  39. 


b  Stat.  24  Geo.  IK.  sess.  S.  c.  47.  §  35. 
2S  Geo.  III.  c.  07.  §  28. 

I  See  also  the  statutes  13  Geo.  III.  e.  78. 
§  19.  and  13  Geo.  IIL  c  84.  §  81.  as  t» 
bringing  money  into  court,  by  penoas  act* 
iog  under  tbe  general  k^koMg  and  lara^ 
acts. 

k2Blac.Rep.1030. 

1  2  Salk.  596.  1  Wilt.  75.  Banes,  350. 
1  Vent  356.  nnira;  and  lee  pT.  Rcf.  C  f • 
256.  2  Blac.  Rq^  837. 
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court  of  King's  Bench  made  a  rule,  that  upon  payment  of  what  should 
appear  to  be  due  for  rent,  the  proceedings  as  to  that  should  be  stayed ; 
and  as  to  the  other  breaches,  that  the  plaintiff  might  proceed  as  he 
should  think  fit.  So,  in  covenant  upon  a  charter-partyS  the  defen- 
dant was  allowed  to  bring  money  into  court,  upon  two  of  the  breaches 
only ;  viz.  for  freight  and  demurrage.  But  in  debt  for  the  penalty 
of  a  charter-party,  the  court  of  Common  Pleas  discharged  the  rule 
lor  bringing  money  into  court^ :  and  in  another  case,  they  refused  to 
permit  the  defendant  to  pay  money  into  court  on  all  the  counts  in  the 
declaration  except  the  last,  and  to  demur  to  that  count^.  If  a  de- 
fendant bring  money  into  court  upon  some  of  the  counts,  and  the 
plaintiff  take  it  out,  the  latter  is  only  entitled  to  the  costs  of  those 
counts''. 

The  motion  for  leave  to  bring  money  into  court  is  a  motion  of 
course,  and  should  regularly  be  made  before  plea  pleaded* ;  but  it  is 
frequently  made^,  and  in  some  cases  expressly  authorized^,  after 
plea,  on  obtaining  a  judge's  order  for  that  purpose:  and  if  there  has 
been  no  delay^,  the  courts  will  give  the  defendant  leaye  to  withdraw 
the  general  issue,  in  order  to  bring  money  into  court,  and  replead  it^ 
on  payment  of  costs.  In  the  King's  Bench,  the  motion  paper  being 
signed  by  counsel,  the  money  should  be  paid  to  the  signer  of  the 
ivrits,  who  acts  in  this  instance  as  deputy  to  the  master*;  and  will 
give  a  receipt  for  the  money,  on  being  paid  208,  for  every  lOOl.  and 
so  in  proportion  for  every  greater  or  lesser  sum,  exceeding  102.  and 
2$.  for  every  sum  under  10/.  besides  3«.  id.  for  the  receipt^.  The 
rule  for  brioginG:  in  the  money  is  drawn  up,  in  this  court,  by  the 
clerk  of  the  rules  in  term  time,  or  within  a  week  after,  on  the  mo- 
tion paper  and  receipt  being  left  with  him  as  instructions ;  but  after 
a  week  from  the  end  of  the  term,  there  must  be  a  judge's  order  for 
drawing  up  the  rule,  which  is  granted  of  course,  without  a  summons. 
In  the  Common  Pleas,  if  the  sum  be  under  fioe  pounds,  it  may  be 


*  2  Dur.  1 1 20.  Tauot.  33.  2  Marsh.  356.  S.  C.  where,  in  an 
^  Barnes,  285.  action  again«t  a  mafcisl^^te,  the  defendant, 

*  Pr.  Reg.  256.  afier  issue  joined,  wai  allowed  to  withdraw 
'  4  Darnf.  &  East,  579.  8  Tannt.  966.  the  general  issue,  pay  money  into  court, 

*  1  Ld.  Raym.  398.   1  Wils.  157.  Barnes,  and  plead  de  novo, 

279.  ^  2  Str.  1271.  Barnes,  289.  362. 

f  1  Durnf.  &  East,  711.  'I  Cromp.  U8. 

c  Stat.  24  Geo.  II.  c.  44,  }  4.  And  see  7  ^  R.  H.  5  Jac,  I.^K.  B. 

2x2 


044  OF  BRINGING  MONEY  INTO   COURT. 

pfdd  ID  on  a  side-bar  or  treasury  rule,  which  is  graoted  of  eourse  by 
the  secondaries;  but  if  it  amount  to  that  sum  or  upwards,  a  seijeaofi 
hand  is  necessary  for  obtaining  the  rule :  and  after  a  week  from  the 
end  of  the  term,  there  must  also  be  a  judge's  order  for  drawing  it  up. 
The  rule  in  this  court  being  taken  to  the  prothonotaries  oflk^e,  tha 
clerk  tliere  will  receive  the  money,  and  write  a  receipt  in  the  margin, 
on  being  paid  id.  in  the  pound,  and  1».  4d.  for  the  receipt.  Oo  a 
plea  of  tender,  with  a  pro/ert  in  curia,  the  sum  tendered  mast  be 
paid  to  the  signer  of  the  \^rits  in  the  King's  Bench,  or  prothonotaries 
in  the  Common  Pleas,  who  Will  give  a  receipt  for  it  in  the  margin 
of  the  plea  ;  and  if  not  paid,  the  plaintiff  may  consider  the  plea  as  a 
nullity,  and  sign  judgment\  If  the  defendant  bring  money  into 
court  on  a  plea  of  tender,  the  plaintiflT  may  take  it  out,  though  be 
reply  that  the  tender  was  not  made  before  action  brought^ 

The  rule  to  bring  money  into  court  is  commonly  drawn  up  with 
costs,  to  be  taxed  by  the  master  in  the  King's  Bench,  or  one  of  the 
prothonotaries  in  the  Common  Pleas:  And,  in  the  King's  Bench, 
the  court  will  not  in  general  permit  the  defendant  to  bring  into  court 
the  debt  and  costs  up  to  a  certain  day  after  the  action  brought, 
(thereby  excluding  the  costs  of  the  declaration  delivered,)  upon  the 
ground  of  an  offer  to  pay  the  debt  and  costs  up  to  that  period,  wicfaoot 
having  made  a  tender  before  action,  or  obtaining  the  commoo  rule 
for  staying  proceedings  on  payment  of  debt  and  costs,  up  to  the  time 
of  the  application^.  But  where  the  plaintiff's  conduct  appeared  to 
have  been  oppressive,  the  court  of  King's  Bench,  on  motion,  dis- 
charged so  much  of  the  rule  for  bringing  money  into  court,  as  related 
to  the  payment  of  costs'^.  So  where  an  action  was  brought  for  two 
separate  sums  of  money,  one  of  wtiich  the  defendant  oflered  to  pay, 
with  all  costs  to  that  time ;  the  plaintiff's  attorney  refused  to  stay 
proceedings  on  those  terms,  and  the  defendant  paid  that  sum  into 
court ;  but  the  plaintiff  afterwards,  finding  that  he  could  not  support 
the  action  for  the  other  p^t  of  his  demand,  took  the  money  out  of 
court,  and  discontinued  the  action ;  the  court  allowed  the  defendant 
his  costs,  from  the  date  of  his  offer  to  pay  the  sum  paid  into  court, 
and  directed  that  the  same  should  be  set  off  against  the  plaintiff's 


•  1  Str.  638.  Barnes,  25t.  Ante,  582.  «  13  Eftst,55U 

^  1  Boi.  &  Pul.  392.  *  *  1  Bur.  578. 
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«o9ts  proTiously  incurred*.'  So,  in  the  Common  Pleas,  according  to 
several  recent  decisions,  whece  the  defendant,  after  action  brought 
and  before  declaration,  offers  to  pay  the  debt  and  costs,  and  the 
plaintiff  refuses  to  receive  it,  the  court  will  permit  the  defendant  to 
pay  the  debt  into  court,  with  the  costs  of  the  action  up  to  the  time  of 
bis  ofier  only ;  and  if  the  plaintiff  take  the  money  out  of  court,  he 
will  be  compelled  to  pay  the  costs  of  the  application,  and  all  costs  in 
the  action  subsequent  to  the  oflRsr^ :  And  in  like  manner,  upon  sotting 
aside  a  writ  of  inquiry,  the  court  of  Common  Pleas  permitted  the 
defendant  to  pay  money  to  the  plaintiff,  under  a  rule  of  court,  with 
the  costs  of  the  action  up  to  that  time,  and  ordered  that  the  plaintiff's 
farther  proceedings  should  be  at  the  peril  of  paying  the  subsequent 
oosts^.  But  where,  in  an  action  for  work  and  labour,  the  defendants, 
having  offered  by  letter  to  pay  a  certain  sum  for  the  debt  with  the 
costs  up  to  that  time,  which  was  refused  by  the  plaintiff,  obtained  a 
rule  to  shew  cause,  why  the  sum  offered  and  the  costs  should  not  be 
paid  into  court,  and  further  proceedings  stayed,  and  why  the  plaintiff 
ahould  not  pay  the  costs  incurred  since  the  offer,  and  why,  if  the 
plaintiff  refused  to  accept  it,  that  sum  should  not  be  paid  into  coiirt, 
and  struck  out  of  the  declaration  ;  the  court  of  Common  Pleas  dis- 
charged the  rule,  it  appearing  that  there  was  nothing  oppressive  in 
the  plaintiff's  conduct'' :  And  in  general,  where  money  is  paid  into 
court  upon  the  common  rule,  the  latter  court  will  not  discharge 
that  part  of  it  which  directs  the  payment  of  costs,  unless  the 
defendant  have  been  prevented  from  making  a  legal  tender,  by  the 
fraud  or  vexatious  conduct  of  the  plaintiff:  Therefore,  they  re- 
fused the  application,  where  the  defendant  had  merely  pulled  out  his 
pocket  book,  for  the  purpose  of  making  a  tender,  six  weeks  before 
action  brought,  and  was  prevented  by  the  plaintiff's  walking  away ; 
the  defendant  never  having  repeated  the  offer^.  A  copy  of  the  rale 
is  usually  annexed  to  (he  plea,  or  otherwise  served  on  the  plaintiff's 
attorney :  And  bringing  money  into  court  can  only  be  proved  by  the 
rule  for  bringing  it  in^. 


•  2  Bam.  &  Aid.  776.  1  Chit  Rep.  471.  «  1  Tannt.491.  but  see  Cat.  Pr.  C.  P.  85, 

&  C.  Barnes,  281.  285. 

^  2  Taunt  203.  283.  4  Tanot  255.  Holt,  '  5  Taunt  840.  1  Manb.  392.  S.  C. 

Nu  PrL  7,  n*  but  see  Ca«.  Pr.  C,  P.  120.  Pr.  •  2  Marsh.  478. 

Reg.  258.  S.  C.  Mm5.  contra.  i  2  Campb.  40. 
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Bringing  money  into  court  is  in  general  considered  as  an  acknovr- 
ledgment  of  the  right  of  action,  to  the-amount  of  the  sum  brought  in^; 
ivhich  the  plaintiff  therefore,  on  producing  an  oiGce  copy  of  the  rule, 
is  entitled  to  receive  at  all  events,  whether  he  proceed  in  the  action  or 
not,  and  even  though  he  be  non-suited,  or  have  a  verdict  against 
bim^  :  And  nvhere  goods  have  been  sold  to  the  defendant  by  sample, 
at  a  stipulated  price,  he  cannot,  after  payment  of  money  into  court, 
in  an  action  of  indebitatus  assumpsit  ,insist  upon  any  defect  in  the 
goods;  since,  by  paying  money  into  court,  be  admits  the  original 
contract' :  If  a  purchaser  mean  to  insist  on  such  an  objection,  he 
ought  to  return  the  goods'.  Bringing  money  into  court  being  an 
acknowledgment  on  record,  the  party  can  never  recover  it  back  again, 
though  it  afterwards  appear  that  he  paid  it  wrongfully^ :  And  the 
court  of  Common  Pleas  wiU  not  order  money  brought  in  by  the  de- 
fendant through  a  mistake  to  be  restored,  unless  it  appear  that  some 
fraud  or  deceit  has  been  practised  upon  him^  But  bringing  money 
into  court  is  said  to  be  an  admission  of  a  legal  demand  only' :  And 
beyond  the  amount  of  the  sum  brought  in,  it  is  no  acknowledgment  at 
the  right  of  action' :  therefore  if  the  plaintiff  proceed  further,  it  is  at 
his  peril.  So,  in  actions  of  trespass  against  justices  of  the  peace,  &c. 
for  acts  done  by  them  ex  officio^  bringing  money  into  court  seems  to 
be  no  admission  of  the  right  of  action'' :  And  where  money  has  been 
paid  into  court,  short  of  the  plaintiff's  demand,  and  it  is  taken  out  of 
court,  evidence  is  admissible  to  shew  quo  ammo  it  was  done ;  and  it 
is  not  to  be  taken  conclusively  as  an  admission  that  the  rest  of  the 
demand  was  unfounded'.  Upon  putting  off  a  trial,  the  bail  had  paid 
a  sum  of  money  into  court,  to  abide  the  event  of  the  suit,  and  the  soit 
having  afterwards  abated  by  the  death  of  the  defendant,  they  were 
permitted  to  take  the  money  out  of  court,  although  it  was  opposed 
both  by  the  plaintiff^  and  by  the  administrator  of  the  defendant^ 

It  has  been  doubted,  vrhether  the  plaintiff  can  be  sumsuitedj  afker 


•  5  Bur.  2640.  2  Daraf.  «c  East,  875.  '  1  Boi.  &  Pal.  864. 

^3  Salk.  597.  8  Str.  1027.  Cas.  Um^  V  1  Diirof.  h  Eaat,  464.  tad  tee3DwiA 

Hardw.  206.  S.  C.  Pr.  R^.  850.  Cat.  Pr.  C.  k  Eait,  657.  4  Dnrnt  k  East,  579. 

P.  36.  S.  C.  k  13  Bast,  202, 3. 

«  2  SUrk.  JVt.  Pri  103.  *  5  Esp.  Rep.  69. 
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bring^ing  money  inta  coart ;  but  there  seems  to  be  little  reason  for 
such  a  doubt.  When  money  is  brought  into  court,  unless  the  plaino 
tiff  will  accept  of  it  with  costs,  in  discharge  of  the  suit,  it  is  considered 
as  paid  before  action  brouglit,  and  struck  out  of  the  declaration  ;  and 
the  action  proceeds  for  the  residue  of  the  demand,  in  like  manner  as 
if  it  had  been  originally  commenced  for  that  only*.  And  accordingly, 
the  practice  of  nonsuiting  the  plaintiff,  after  money  paid  into  court, 
appears  to  be  supported  by  many  authorities**.  It  seems  therefore,  that 
after  payment  of  money  into  court,  there  may  be  a  nonsuit,  a  judg* 
ment  as  in  case  of  a  nonsuit,  a  demurrer  to  evidence,  or  a  plea  puU 
darrein  continuance :  in  short,  that  the  cause  goes  on  substantially 
in  the  same  manner^  as  if  the  money  had  not  been  paid  m  at  alK 

When  the  declaration  contains  a  count  on  a  special  contract, 
bringing  money  into  court  generally  is  an  admission  of  the  contract, 
so  as  to  supersede  the  necessity  of  proTing  it  at  the  trial^ :  therefore 
in  such  case,  if  the  defendant  mean  to  deny  the  existence  of  the  con* 
tract,  he  should  pay  money  into  court  epecially^  on  the  other  counts 
of  the  declaration.  So,  where  the  defendant  paid  money  into  court 
generally,  upon  a  declaration  containing  a  count  on  a  policy  of  assu- 
rance, together  with  the  money  counts,  the  court  of  King's  Bench 
held,  that  this  was  an  admission  of  the  contract  stated  in  the  special 
count ;  and  that  it  was  not  competent  to  the  defendant  to  shew  that 
the  policy,  by  which  the  risk  was  originally  made  to  cease  after  the 
ship  had  moored  twenty  four  hours  in  safety,  was  afterwards  altered 
by  the  broker,  without  the  defendant's  knowledge* :  And  after  pay« 
nent  of  money  into  court  by  a  defendant,  in  an  action  brought 
against  him  on  the  2  &  3  Edw.  VI.  c.  13.  by  a  farmer  of  tithes,  he 
cannot  object  to  the  plaintiff's  title  to  the  tithes ;  because  he  has 
admitted  the  plaintiff's  right  generally,  and  has  reduced  the  cause  to 
a  mere  question  of  the  amount  of  the  damages^.     A  tender  also,  upon 


•  3  Dornf.  &  East,  C5t.  *  2  DuVof.  tc  East,  975.  4  Darnf.  &  East, 
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&  East,  372.   2  Esp.  Rep.  481.  607.    2  H.  Pol.  550.  2  Campb.  357. 
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¥rhich  money  is  paid  into  court,  admits  the  contract  and  facts  stated 
in  the  dedaration  :  Therefore,  where  a  count  averred,  that  in  coosi- 
deration  that  the  plaintifT  would  let  to  the  defendant  certain  tithes,  the 
defendant  agreed  to  pay  4W.,  and  that  plaintiff  did  let  the  savd  tithes 
and  permit  the  defendant  to  take  them  ;  a  tender  pleaded  to  all  the 
counts  generally,  was  held  to  preclude  the  defendant  from  shewing  a 
legal  interruption  to  his  taking  the  tithes,  if  any  such  interruption  had 
subsisted*.    But  where,  in  an  action  on  a  policy  of  assurance,  it 
appeared  that  the  plaintiff,  by  his  conduct  previous  to  the  trial,  had 
induced  the  defendant  to  believe  that  the  only  point  to  be  tried  was  a 
question  of  fraud,  and  suffered  him  to  prepare  his  evidence  accord- 
ingly ;  the  court  of  Common  Pleas  would  not  allow  the  plaintiff  to 
object  to  the  receipt  of  that  evidence  at  the  trial,  upon  the  ground  of 
the  contract  having  been  admitted  by  the  payment  of  money  into 
court*".      So,  in  an  action  on  a  valued  policy,  the  payment  of  money 
into  court,  upon   a   count  which   states  a  total  loss  by  capture, 
KB  no  admission  of  a  total  loss ;   but  the  plaintiff  is  bound  to  prove 
that  he  has  suffered  damage  from  the  capture,  beyond  the  anMNint 
of  the  sum  paid  into  court^.    So,  where  the  plaintiff  alledges  in  his 
declaration,  multifarious  and  inconsistent   demands,  arising  out  of 
the  same  transaction,  payment  into  court  of  a  sum  insutVcieDt  to 
meet  all  the  demands,  cannot  be  applied  by  the  plaintiff  to  prove  such 
one  of  them  as  he  may  elect  at  the  trial*' :   And  where  the  declaration 
stated  that  the  plaintiff  had  sold  to  the  defendant  a  quantity  of  oak 
bark,  at  the  average  price  of  the  season,  to  be  ascertained  brfore  a 
given  day,  and  then  averred  that  before  that  day  the  average  price 
was  ascertained  to  be  a  given  sum  ;   it  was  hoiden,  that  the  payment 
of  money  into  court  did  not  admit  the  average  price  to  be  as  stated  in 
the  declaration*". 

When  money  is  brought  into  court,  the  plaintiff  either  accepts  it, 
with  costs,  in  discharge  of  the  suit,  or  proceeds  in  the  action  :  In  the 
former  case,  he  should  take  an  office  copy  of  the  rule,  and  procure  an 
appointment  thereon  from  the  master,  or  one  of  the  prothonotaries,  to 
tax  the  costs,  and  serve  the  same  on  the  defendant's  attorney ;  or  in 


*  3  Taunt.  95.  *  t  Tannt  450.  1  Moorr,  156.  S.  C 
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debuU  thereof,  it  will  be  considered  that  the  plaiutiff  intends  to  pro- 
ceed in  the  action,  to  recover  a  larger  sum  than  that  paid  into  court*. 
The  costs  being  taxed,  should  be  forthwith  paid  to  the  plaintiff*  or  his 
attorney;  and  if  they  are  not  paid,  the  plaintiff  may  proceed  in  the 
action,  and  proof  of  the  rule  to  pay  money  into  court  will  of  itself 
entitle  him  to  a  verdict,  with  nominal  damages**  :  Or,  in  the  Common 
Pleas,  the  plaintiff,  after  demanding  the  costs,  may  have  an  attach- 
ment for  the  non-payment  of  them  ;  and  in  that  court,  he  may  pro- 
ceed in  the  action,  Without  a  previous  demand  of  the  costs^.  But  in 
the  King's  Bench,  the  plaintiff  must  proceed  in  the  action,  if  they 
are  not  paid,  and  cannot  have  an  attachment'* ;  for  the  rule  in  this 
court  is  conditional,  and  not,  as  in  the  Common  Pleas%  obligatory 
upon  the  defendant  to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sum  brought  into  court  is, 
by  the  terms  of  the  rule,  to  be  struck  out  of  the  declaration,  and  paid 
out  of  court,  to  the  plaintiff  or  his  attorney ;  and  upon  the  trial  of  the 
issue,  the  plaintiff  shall  not  be  permitted  to  give  evidence  for  the 
same :  In  such  case,  if  the  plaintiff  proceed  to  trial^,  otherwise  than 
for  the  non-payment  of  costs,  and  do  not  prove  more  to  be  due  to  him 
than  the  sum  brought  in,  the  plaintiff,  on  the  rule  being  prodttced*, 
•hall  be  nonsuited^,  or  have  a  verdict  against  him*,  and  pay  costs  to 
the  defendant'^ :  But  if  more  appear  to  be  doe  to  him,  he  shall  have  a 
verdict  for  the  overplus  and  costs'.  And  in  policy  causes,  where  there 
is  a  consolidation  rule,  and  money  paid  into  court,  although  the  cause 
tried  follow  the  general  practice,  and  the  defendant,  if  he  succeed,  is 


•  R.  M.  31  Geo.  III.  K.  B.  4  Durnf.  & 
East,  12. 

^  1  Campb.  558.  n.  9o  if,  after  action 
brmgfatt  tbe  money  Mogbt  to  be  nootered 
if  paid,  witboot  a  rale  of  coart,  tbe  plain- 
tiff must  bave  a  Terdict.  Id,  559.  »•  Holt, 
Ni.PruS.  Ante,  101,2. 

«  t  New  Rep.  C.  P.  473. 

•  2  Str.  1820.  7  Dnrnf.  fc  East,  6. 

•  Baroet,  283.  Pr.  Reg.  259.  S.  C  11 
Eait,919. 

'2  8alk.  597.  2  Str«  1027.  Cas.  tn^. 
Hardw.  206.  &  C.  Say.  Rep.  196»  7.  8  Bar. 
1121. 

c  5  Com.  Dig.  20.  and  tm  Willei,  485. 


^  Stu,  Whether  a  plaintiff  having  taken 
money  out  of  court,  after  being  nonsuited, 
and  ncYer  having  moved  to  set  Hie  nonrait 
Af ide,  IK  barred  from  bringing  a  new  action  ? 
3£sp.  Rep.  106. 

i  Cai.  temp.  Hardw.  260. 

k  4  Durnf.  &  East,  10.  I  Saund.  33.  (2). 
2  Taont.  361.  4  Taunt.  196.  but  see  1 
Durnf.  tc  East,  710.  2  Bos.  fc  Put.  56»  eon- 
tra, 

1  Cas.  limp,  Hardw.  260.  Ai  to  the  effect 
of  Caking  the  single  rent  oat  of  court  npoo  a 
plem  of  tender,  in  an  action  for  double  valae, 
with  a  conat  for  «fe  attd  ^c^upatios,  we  10 
East,  48. 
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entitled  to  the  whole  costs  of  that  actioo,  yet  the  plaintiff  is  eDtitied  to 
the  entire  costs  of  the  short  causes,  up  to  the  time  of  paying  money 
into  court*.  Where  the  plaintiff  proceeds  further,  without  going  on 
to  trial,  he  shall  ha^e  his  costs,  to  the  time  of  bringing  money  into 
court ;  and  the  defendant  be  allowed  his  subsequent  costs'* :  And  the 
plaintiff  is  entitled  to  costs,  up  to  the  time  of  bringing  money  into 
court,  though  he  afterwards  giye  notice  of  trial,  which  he  neglects  to 
countermand,  whereby  the  defendant  is  entitled  to  judgment  as  in 
case  of  a  nonsuit^ ;  or  though  the  plaintiff  afterwards  enter  the  record 
for  trial,  and  withdraw  it"^.  But  the  plaintiff  is  not  entitled  to  costs, 
up  to  the  time  of  bringing  money  into  court,  after  the  defendant  has 
obtained  judgment  as  in  case  of  a  nonsuit*,  or  judgment  of  nois  proi 
for  not  entering  the  issued 

After  the  defendant  had  brought  money  into  court,  the  plaintiff 
proceeded  to  trial,  and  a  juror  being  withdrawn  by  consent,  it  was 
bolden  that  the  plaintiff  was  not  entitled  to  costs,  up  to  the  time  of 
bringing  the  money  into  court' :  And  where  the  defendants  in  seTcrai 
actions  on  a  policy  of  assurance,  paid  money  into  court,  which  the 
plaintiff  took  out,  without  taxing  the  costs  at  that  time,  and  after- 
wards they  entered  into  the  common  consolidation  rule,  and  the 
plaintiff  was  nonsuited  in  the  action  that  was  tried,  the  oouK  of 
King's  Bench,  we  have  seen^  held  that  the  latter  was  not  entitled  to 
the  c»osts  in  any  of  the  actions,  up  to  the  time  of  paying  money  into 
court.  But  where  the  defendant,  having  paid  money  into  oooit 
generally,  upon  a  declaration  containing  a  count  on  a  policy  of.  assu- 
rance, together  with  the  money  counts,  obtained  a  rule  after  verdict, 
to  amend  the  rule  for  paying  money  into  court,  by  confining  it  to  the 
money  counts,  and  for  a  new  trial,  on  payment  of  costs  ;  the  oourt 
held,  that  the  plaintiff,  on  taking  the  money  out  of  court,  was  entitled 
to  all  the  costs  of  the  action,  Imd  not  merely  to  the  usual  coats  on  a 
rule  for  a  new  triaV.  And  if,  in  an  action  on  a  policy,  with  the  usual 
mon^y  counts,  the  defendant  pay  the  j^remiiifiw  into  court  cm  the 


•  9  Tanut.  361.  *  8  M aale  it  SeL  335. 

^  1  Dumf.  k,  EMt,  699.    Wilkt,  191.  '  6  T«ut  ISS.  1  Manb.  510.  &  a 

Bamet, 980. S89.  Pr.  Reg.  S54,  5.  S.C.but  f  3  Diinir.lc  £ait,657. 

•ee  Say.  Rep.  196.  confro.  ^  AmU,  637. 

«S Donf.  k  Esftj  40I.  '9 Eait,  395. 

<l&486. 
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count  for  money  had  and  received,  and  the  plaintiff  take  it  out,  he  is 
entitled  to  his  full  costs  on  all  the  counts,  if  there  be  no  consolidation 
rule,  although  he  had  failed  on  the  special  counts,  in  another  action 
on  the  same  policy*. 

In  the  Common  Pleas,  if  the  plaintiff  die^,  or  be  nonsuited"^,  after 
money  is  brought  into  court,  the  court  will  not  order  it  to  be  paid 
back  to  the  defendant.  So,  if  the  defendant  die  after  bringing  money 
into  court,  it  shall  not  be  paid  back  to  his  executors^.  But  if  the 
plaintiff  have  a  verdict  against  him,  after  money  is  brought  into 
court,  the  court  will  order  it  to  be  paid  out  to  the  defendant,  towards 
satisfaction  of  his  costs*.  ^  It  had  been  a  question  often  agitated  in 
that  court,  whether  in  cases  where  there  was  a  rule  to  pay  money 
into  court,  the  production  of  it  by  the  defendant  was  to  be  considered 
as  evidence  on  his  part,  which  gave  the  plaintiff's  counsel  a  right  to 
reply  :  If  the  plaintiff  took  a  verdict  for  the  whole  of  his  demand, 
-without  giving  credit  for  the  sum  paid  into  court,  the  court  would 
set  it  aside,  without  requiring  evidence  o(  the  existence  of  such  a 
rule :  and  therefore  a  rule  was  made,  that  in  future  this  should  not 
be  considered  as  evidence  on  the  part  of  the  defendant,  so  as  to  give 
the  plaintiff  a  right  to  reply  ^ 


•  5  Taunt.  607.  '  Barnes,  279.  Pr.  Reg.  858.  S.  C.  bat  vide 

^Cas.  Pr.  C.   P.   189.    Pr.    Reg.   855.  ante,  6^6. 

Banies,  881.  S.  C.  «  Cas.  Pr.  C.  P.  54.  Pr.  Reg.  851.  S.  C. 

«  Cas.  Pr.  C.  P.  36.  Pr.  Reg.  850.  S.  C.  Barnes,  880. 

and  see  vL  252.  '  8  Taunt,  867. 
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CHAP-  XXV, 


Of  Pleas  to  the  J urisbiction  ;  claimi  no  Conus akcs  ; 

and  Pleas  in  Abatement. 

J  HE  general  Order  of  Pleading  is, 

1.  To  the  Jurisdiction  of  the  Court. 

2.  To  the  Person, 

1.  Oiihe  Plaintiff : 

2.  OlWxe  Defendant. 
8.  To  the  CooNT. 

4.  To  the  Writ  ;  and  herein, 

1.  To  the  Form : 

2.  To  the  Action  of  the  Writ. 

5.  To  the  Action  itself,  in  har  thereof*. 

Byjbis  order  of  pleading,  each  subsequent  plea  admits  the  former : 
as  fvhen  the  defendant  pleads  to  the  person,  he  admits  the  jurisdic* 
tion  of  the  court ;  when  he  pleads  to  the  count,  he  admits  the  compe- 
tency of  the  plaintiff,  and  his  own  responsibility ;  when  be  pleads  to 
the  form  of  the  writ,  he  admits  the  form  of  the  count^ ;  and  in  lika 
manner  of  the  rest. 

Pleas  to  the  jurisdiction  of  the  court  are  either  in  local  or  froji- 
BitoT}!  actions.  In  local  actions,  it  is  a  good  plea  to  say  that  tbe 
lands  are  ancient  demesne,  holden  of  the  king^s  manor^ ;  or  that  the 


•  Co.  Lit.  303.  Latch,  178.  Gilb.  C.  P.  Thomp.  2.  3  lost  CI.  8,  9.  1  SsHl  3&  t 

49.  Ld.  Raym.  1418.   This  plea  mait  be  plcad- 

i»  Gilb.  C.  P.  50.  ed  within  the  first  /o«r  days  of  tbe  talk  S 

«  Heme,  7.  351.  RaiUl,  101.  Haoi.  103.  Dnrnf.  &  Bast,  474. 
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cause  of  action  arose  in  Wale$%  or  beyond  the  sea^  or  in  a  county 
palatines  cinque  port',  or  other  exempt  jurisdiction*.  In  ijectmenf^ 
the  tenants  in  possession  cannot  plead  to  the  jurisdiction,  ivithouc 
leave  of  the  court^ :  and  where  ancient  demesne  is  pleaded,  there  must 
be  an  affidavit,  stating  that  the  lands  are  holden  of  a  manor,  which  b 
ancient  demesne ;  that  there  is  a  court  of  ancient  demesne,  regularly 
holden ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold  inierest^ 
This  plea  may  be  filed  de  bene  esse^  in  the  King's  Bench,  within  the 
time  allowed  for  pleading  in  abatement*". 

In  traimtory  actions,  it  is  said^,  the  defendant  cannot  plead  to  the 
jurisdiction  of  the  court,  unless  the  plaintiff  by  his  declaration  shew, 
that  the  cause  of  action  accrued  within  a  county  palatine :  And  even 
then,  it  must  be  averred  in  the  plea,  either  that  the  defendant  dwells 
in  the  county  palatine,  or  that  he  hath  sufficient  goods  and  chattels 
there,  by  which  he  may  be  attached ;  otherwise  the  plea  cannot  be 
allowed,  lest  a  failure  of  justice  should  ensue*^ :  and  the  defendant 
cannot  in  such  case  demur  to  the  declaration^,  or  move  in  arrest  of 
judgment". 


Of  a  nature  very  similar  to  pleading  to  the  jurisdiction  of  the 
eourt,  is  claiming  conusance^ ;  or  praying  that  the  cause  may  be 
determined  before  an  inferior  jurisdiction  :  concerning  which,  it  will 
be  proper  to  consider,  the  several  sorts  of  inferior  jurisdictions ;  in 


•  1  W\h.  193. 

»  J  Salk.  80.  1  Show.  191.  S.  C 
«Ra8Ul,4l9.  Heme,  7.  3  In»t.  CI.  U. 
'4  Inst  224.  Jeok.  190.  Keilw.  88,  &c. 

S.  C.  3  Inst.  CI.  7.  but  see  Yelv.  12,  13. 

Cartb.  109. 

•  Bro.  Abr.  tiL    ConusoHce,  52.    1  Blac. 
Kep.  197. 

'  1  Barnard.  K.  B.  7. 362. 365.  AnOr.  368. 
f  Str.  1120.  1  Blac  Rep.  197.  3  Wils.  51. 
I  2  Bar.  1046.  and  see  3  Wils.  51. 
k  10  East,  523. 

•  4  Inst.  212,  13.  1  Sid.  103.  Carth.  109. 
Gilb.  a  P.  191.  1  Bac.  Abr.  5(0.  and 


3  East,  128. 

*  Carth.  355. 

1  Id.  354.  5  Mod.  144.  S.  C.  and  see  far- 
ther, as  to  pleas  to  the  juritdktion,  Cbitty 
on  Pleading,  1  V.  p.  427,  &c. 

„  Carth.  11.  Conib.  30.  48.  S.  C.  and 
see  Comb.  115.  As  to  eonuttince  in  general, 
see  Qilb.  C.  P.  192,  &c.  Vin.  Abr.  tit. 
ConutonM,  Com.  Dig.  tit.  Courttf  P.  Chittj 
on  Pleading,  1  V.  p.  403,  &c.  and  1  SeL 
Prac.  Chap.  VII.  $  1. 

■Gilb.  C.  P.  191.  1  Bac.  Abr.  560.  J 
Rol.  Abr.  4S9. 
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Trhat  cases  conusance  may  be  claimed;  and  the  time  and  manner  of 
claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions*.  The  first  is  to 
hold  pleasj  which  is  merely  a  concurrent  jurisdiction ;  and  can 
neither  be  claimed  nor  pleaded.  The  second  is  a  general  conusoMce 
of  pleas  ;  which  being  intended  for  the  benefit  of  the  lord,  may  be 
claimed  by  him,  though  it  cannot  be  pleaded  by  the  defendant.  The 
third  is  a  conusance  of  pleas^  with  exclusive  words ;  as  where  the 
king  grants  to  a  city,  that  the  inhabitants  shall  be  sued  within  the 
city,  and  not  elsewhere :  This  being  an  exempt  jurisdiction,  may 
be  either  claimed  or  pleaded^.  Hence  it  is  a  general  rule,  that 
wherever  the  defendant  can  plead  to  the  jurisdiction  of  the  coort, 
there  the  lord  of  the  franchise  may  claim  conusance,  but  not  vice 
versd^ 

The  privilege  of  claiming  conusance  is  confined  to  courts  of  record', 
and  local  actions* ;  except  where  the  defendant  is  a  member  of  die 
university  of  Oxford  or  Cambridge^:  And  it  is  also  confined  to 
such  actions  as  were  in  e^e  at  the  time  of  the  g^ant^ ;  and  does  not 
extend  to  those  created  since,  by  act  of  parliament,  except  where  a 
common  law  action  is  given  against  a  person  by  another  name,  as 
debt  against  an  administrator^.  Neither  shall  this  priTilege  be 
allowed,  where  the  franchise  cannot  give  a  remedy',  and  ih&e  would 
consequently  be  a  failure  of  justice'' ;  as  in  replevin',  quare  isnpedi^^ 
waste,  &c.  or  where  the  lord  is  a  party,  and  the  plea  is  to  be  hcdden 
before  himself",  or  the  defendant  is  a  stranger,  who  hath  nothing 
within  the  franchise" ;  or  lastly,  where  the  plaintifi^  is  a  priTOeged 
person,  as  an  attorney  or.  officer  of  the  courf*.    But  conusance  naay  be 


•  Palm.  456.   Hardr.  509.   2  Ld.  Raym.  k  u  Hen.  IV.  SO.  b.  22  Ed.  IV.  23. 
836.  1  Salk.  14S.  3  Salk.  79.  12  Mud.  643.  »  2  Vent.  363. 

S.  C.  Id,  666.   10  Mod.  V26.  Vin.  Abr.  tit.  ^  Hardr.  507. 

Conusance,  589.  1  2  lost.  140. 

i»  Bro.  Abr.  tit.   Comuance,  52.    1  Blac.  "  Dalit.  12. 

Rep.  197.  n  8  Heo.  VI.  18,  19,  20, 21.  Bob.  ST. 

«  Oilb.  C.  P.  193.  •  22  Ais.  83.  1  Rol.  Abr.  493. 

•  2  lost.  140.  9  3  Leon.  149.  Lit.  R«p.  304.  Willa,S3&. 

•  4  loaU  313.  1  Sid.  103.  Banwt,  346.  Prac.  R^.  696.  Vio.  Abr.  HL 
t  Oilb.  C.  P.  193.  1  Bac.  Abr.  560.  Comttaw^  590.  S.  C  Id.  56%,  BwM.  833^ 
f  14  Hen.  IV.  20.  b.  mUra. 


OF  CLAIMING  CONUSANCE.  055 

claimed  by  a  defeDdaot  ia  custody  of  the  marshal* :  And  in  a  late 
case,  it  was  allowed  in  the  King's  Bench,  on  a  daim  made  by  the 
Ftce  chancellor  of  the  University  of  Oxford,  during  the  vacancy 
of  the  office  of  CTianceUor  by  death,  on  behalf  of  the  uni▼e^sity^  In 
the  Exchequer  of  Pleas,  a  member  of  either  university  cannot  set  up 
his  privilege,  against  that  of  an  officer  or  accountant,  or  against  any 
person  suing  as  a  debtor ;  this  court  not  being  mentioned  in  their 
charter  of  exemption^. 

Conusance  of  pleas  must  be  claimed  after  appearance^,  and  before 
imparlance*,'  in  the  first  instance,  or  on  the  very  first  day  the  party 
bath  in  court ;  even  upon  the  return  day  of  the  writ,  if  the  cause  of 
action  appear  therein  :  if  not,  then  upon  the  first  day  given  upon  the 
declaration'!  As  for  instance,  in  treipast  by  original,  where  place  is 
named,  or  pneeipe  quod  reddat,  where  land  is  demanded,  conusance 
must  be  claimed  on  tbe  return  day  of  the  writ ;  because  in  these  cases, 
the  writ  states  where  the  cause  of  action  arises'.  But  in  debt  or 
detinue  it  is  otherwise :  for  it  does  not  appear,  till  the  plaintiff  has 
counted,  where  the  contract  or  obligation  was  made ;  and  therefore 
till  then,  the  lord  need  not  make  his  claim\  So  in  replevin,  the 
place  where  the  cattle  were  taken  does  not  appear,  till  the  plaintiff 
has  counted,  if  it  be  between  strangers :  but  if  a  replevin  be  sued 
against  the  lord  of  the  franchise  himself,  there  the  lord's  claim  would 
come  too  late  after  the  count ;  because  tbe  law  intends  that  he  knew 
the  place  of  taking,  being  himself  a  party,  and  so,  by  not  demanding 
his  privilege  on  the  writ,  he  gives  the  court  seisin  of  the  cause :  for 
the  lord  must  use  no  delay^ 

In  a  late  case^,  conusance  of  a  plea  of  trespass,  sued  against  a  re- 
sident member  of  the  university  of  Cambridge,  for  a  cause  of  action 
verified  by  affidavit  to  have  arisen  within  the  town  and  suburbs  of 
Cambridge,  over  which  the  university  court  has  jurisdiction,  was  al- 


•Bro.  Abr.  tit  Omiuanee,^.  1  Salk.  2.  592.   1  Barnnrd.  K.  B.  6G.  S  Wlls.  411 

«ilb.  C.  P.  195.  Gilb.  C.  P.  196.  AnU^  474. 

^  11  East,  543.  and  tee  12  East,  12.  t  2  Wils.  413. 

•  Hardr.  188.  Ante,  75.  C  5  Bur.  2823. 

•  Comb.  319.  ^  10  Mod.  127. 

•  1  Sid.  103.  i  Show.  352.  10  Mod.  125.  >  5  Bur.  2823. 
Wtlies,  233.  Barnes,  346.  Prac.  Reg.  696.  ^  13  S|^t,  12. 
Via.  Abr.  tit.  Cbmcfawr,  590.  S.  C    Id. 
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lowed  iQ  the  Kiag's  Bench ;  upon  the  claim  of  the  vice-chaDcellor, 
on  behalf  of  the  chaucellor,  mftsters  and  fellows  of  the  uoiTersity,  en- 
tered on  the  roll  iu  due  form,  setting  out  their  jurisdiolien  under 
charters  confirmed  by  act  of  parliament,  and  averring  the  cause  of 
action  to  have  arisen  within  such  jurisdiction :  although  it  was  ob- 
jected, that  the  claim  was  preferred  too  early,  on  the  mere  issuing  of 
a  writ  of  laiitat  against  the  privileged  member,  to  answer  in  a  plea 
of  trespassy  before  declaration  ;  by  which  it  could  not  appear  where 
the  cause  of  action  arose,  nor  consequently  that  it  arose  within  the 
town  and  suburbs  of  Cambridge,  to  which  the  jurisdiction  of  the 
university  court  in  personal  actions  is  confined  ;  and  that  it  was  not 
sufficient  to  supply  that  fact  by  affidavit :  But  the  court  held,  that  it 
was  the  usual  course  to  support  claims  of  conusance  by  affidavits 
verifying  the  necessary  facts,  which  it  was  competent  to  the  plaintiff 
to  deny  in  the  same  mode ;  and  that  the  difficulty  was  not  greater 
before,  than  after  declaration;  and  the  sooner  the  claim,  if  wdl 
founded,  was  preferred,  the  better  for  the  plaintiff.  In  the  same  case 
it  was  ot^ected,  that  if  the  claim  might  be  preferred  upon  the  latUai 
before  declaration,  then' it  ought  to  be  preferred  in  ihejirtt  inaitimce 
after  the  return  of  the  laiitat^  namely,  upon  the  day  of  appearanoe 
given  by  the  rule  of  court,  that  is,  in  eight  days  :  But  the  court  held, 
that  the  first  instance  after  the  return  day  of  the  writ,  which  is  the 
first  step  of  the  plaintiff  entered  on  the  record,  continued  till  the  de- 
claration filed,  which  is  the  next  step  taken  by  the  plaintiff  on  the 
record  ;  within  which  time  the  claim  was  made.  Another  objectioa 
was,  that  it  appeared  by  the  roll,  on  which  the  power  of  attorney  to 
claim  conusance  and  the  claim  itself  were  entered,  that  the  claim  was 
made  on  the  return  day  of  the  writ,  that  is,  on  the  15th  of  November, 
before  the  power  of  attorney  to  claim  it  was  executed,  which  bore 
date  on  the  27th  :  But  the  court  took  notice  that  the  clum  was  in 
faet  made  on  the  28th,  in  the  letter  missive  and  significatory  of  die 
vice-chancellor  to  them ;  although,  in  making  up  the  roll,  it  was  en- 
tered by  their  officer  as  on  the  return  day  of  the  writ  by  relation,  no 
subsequent  day  in  court  being  then  given  on  the  record. 

As  to  the  manner  of  making  the  claim,  it  is  holden,  that  ponusaqce 
may  be  claimed  by  the  lord  of  the  franchise  in  person,  or  by  his  bailiff' 
or  attorney* :  If  it  be  claimed  by  attorney,  the  warrant  of  attomey 

•  Bro.  Abr.  tit.  Conutanct,  50.  12  Mod.  644.  66d. 
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tnOBt  be  produced  in  court,  and  filed\  The  grant  of  conusance  must 
also  he  produced^,  or  an  (fxempliiication  of  it  under  the  great  seal^  ; 
aad  if  the  grant  was  before  time  of  memory,  an-  allowance  must  be 
shewn  in  the  King's  Bench,  or  before  justices  in  Eyre^.  Upon  a 
claim  made  by  the  university  of  Oxford,  or  Cambridge*,  there  must 
be  likewise,  in  addition  to  the  grant,  an  exemplification  of  the  statute 
confirming  it^,  together  with  anafiidavit  of  the  defendant's  residence*; 
and,  where  the  claim  is  made  by  the  university  of  Cambridge,  that 
the  cause  of  action,  if  any,  arose  within  the  liberty  of  the  university,  visr. 
within  the  town  and  suburbs  of  the  town  of  Cambridge^.  The  claim 
itself  must  be  entered  upon  a  roll^ ;  and  after  stating  the  several  proceed- 
ings that  have  been  had  in  the  cause,  must  set  forth  the  grounds  upon 
which  it  is  made,  with  great  precision''.  It  may  be  demurred  to  ;  or 
the  facts  therein  alleged  may  be  controverted  by  pleading^  If  allowed, 
a  day  is  given  upon  the  roll,  for  the  lord  of  the  franchise  to  hold  his 
court ;  and  the  parties  are  commanded  to  be  there  on  that  day"*. 
But  the  record  still  remains  in  the  court  above ;  and  a  transcript  only 
i«  sent  down  to  the  court  below* :  so  that  if  justice  be  not  done 
there,  as  if  the  defendant  be  a  stranger,  and  has  nothing  within  the 
franchise  by  which  he  can  be  summoned,  or  if  the  judge  misbehave 
himself,  &c.  the  plaintiff  shall  have  a  re-summon8%  upon  the  record 
in  the  court  above :  And  if  a  re-summons  issue,  upon  failure  of  right 
in  a  franchise,  the  lord  of  the  franchise  shall  never  afterwards  have 
conusance  of  that  plca^. 


»Palm.  456.  1  Sid.  103.  1  Lev.  89.  and 
see  19  East,  12. 
h  12  Mod.  644.  1  Blac.  Rep.  454. 
•  5  Bur.  2S2U. 
<  Keilw.  189,  90.  1  Sid.  103.  1  Salk.  183. 

1  Ld.  Raym.  427,  8. 475.  S.  C.  Qilb.  C.  P. 
195.  but  see  Bro.  Abr.  tit.  Conuianee,  51. 

c  10  Mod.    126.  1  Blac.  Rep.   454.    12 
East,  12. 

f  13  Eliz.  c.  29. 

r  1  Barnard.  K.  B.  49.  €5.  2  Str.  810. 

2  Wils.  31 1.  1  Blac.  Rep.  454.  5  Bur.  2820. 
12  East,  12.  but  see  15  East,  634.  where 
an  affidavit  of  the  residence  of  a  common 
•ervant,  called  Marthai  of  the  University, 
for  the  execatipn  of  local  duties  therein^ 


was  dispensed  with. 

i>  12  East,  12. 

>  Comb.  319.  1  Barnard.  K.  B.  65,  2  Str. 
810. 

^  For  the  form  of  a  claim  of  conusance 
by  the  university  of  Oxford,  see  WiMes, 
233.  fa).  2  Wils.  406.  and  for  a  similar 
claim  by  the  university  of  Cambridge,  see 
12  East,  12. 

^2  Wils.  409,  10.  Comb.  319. 

*n  2  Ld.  Raym.  836,  7.  12  Mod.  644.  3 
Salk.  79.  S.  C. 

B  ItL  Jenk.  31. 

o  Id,  Hardr.  407.  but  see  Yin.  Abr.  tit. 
Conusance,  589.  lO  Mod.  127. 

P  Jenk.  34. 
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• 
Pleas  in  abatement  to  the  person  of  the  plaintiffs  are  either  that 

be  is  not  in  existence,  (bt  inp^  only  a  fictitious  person%  or  dead^)  or 

else  that  being  in  existence,  be  is  an  alien  enemy"",  attainted  of  treason 

or  felony**,  outlawed  upon  mesne  or  final  process*,  under  a  prmrnuninff 

excommunicafeds,  or  convicted  of  popish  recusancy^     Where  the 

cause  of  action  is  forfeited,  as  by  the  plaintiff's  bein^  an  alien  enemy', 

attainted'^,  or  outlawed  for  felony*,  there  his  disability  may  be  pleaded 

in  abatement  or  in  bar,  but  otherwise  it  can  only  be  pleaded  in  abate* 

ment. 

Pleas  in  abatement  to  the  person  of  the  defendant  are,  that  be 
is  privileged,  as  an  attorney  or  officer  of  the  court"* ;  under  the  king^s 
protection"  ;  or  an  infant^,  when  sued  as  heir  on  the  obligation  of  bis 
ancestor,  &c. ;  in  which  latter  case,  the  parol  shall  demur,  or  pro- 
ceedings be  stayed,  till  he  come  of  age.  There  are  two  ways  of 
pleading  an  attorney's  privilege,  first,  with  a  proferi  of  a  writ  of 
privilege,  or  of  an  exemplification  of  the  record  of  his  admiasion ; 
upon  which  the  plaintiff  must  reply  nul  tiel  record^  and  cannot 
otherwise  deny  the  defendant's  being  an  attorney  :  secondly,  as  a 
mere  matter  of  fact,  without  a  proferi^ ;  and  then  a  certiorari  shaH 
be  awarded,  to  certify  whether  he  be  an  attorney  or  not*^.  And  whert 
an  attorney  of  the  King's  Bench,  in  pleading  his  privilege  to  an  actioa 
by  original,  stated  the  custom  of  the  court  to  be,  that  no  attorney 
ought  to  be  compelled  to  answer  an  original  writ,  unless  first  fore* 
judged  from  his  office,  &c.  (Which  is  not  the  custom  of  this  court,  but 
of  the  Common  Pleas,)  the  court  nevertheless  held  the  plea  to  be 
sufficient ;  as  they  will  take  notice  of  the  custom,  that  an  attorney  of 
this  court  can  only  be  sued  by  billy  and  what  is  stated  as  to  fore* 
judging  may  be  rejected  as  surplusage^ 


*  Ast  Ent.  10.  3  Inst.  CI.  89.  It  Bro.  V.  Af.  252. 

"»  Ast.  Rnt.  8.  3  lust.  CI.  75,  &c  »  Co.  Lit.  128.  b.   GiJb.  C.  P.  20a 

«  Lutw.  34.  3  Inst.  CI.  16.  ml  Lutw.  639. 

*  Carth.  137,  8.  ^  q  Bro.  Ent  106. 

*  Lutw.  6,   1529.  3  Inst  CI.  23,  &c.  1  o  Rastal,  360.  362.  379.  Bro.  R,  195. 
E«»^  fi3^-                                                                P  Lil.  Ent.  3. 

'Co.  Lit.  129. b.  q  1  Ld,  JUjm.  336.  7  Mod.  106.  2  Salk. 

Ml»tw  17.3  Inst  CI.  18.  545.  6  Mod.  305.  2  Ld.  Raym.  1172.  1 

b  3  Inst.  CI.  20.  1  Str.  520.  Sir.  76.  532. 
'  Co.  Liu  129.  b.  6  i>umf.  dt  Eaft,  23. 35.  5  9  East,  424. 
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Under  the  head  of  pleaB  to  the  person,  may  also  be  included 
coverture,  in  thfe  plaintiff*  or  defendant  «>;  or  that  the  plaintiflS  or 
defendants,  suing  or  being  sued  as  husband  and  wife,  are  not 
married'';  or  any  other  plea  for  want  of  proper  parties,  as  that  there 
is  an  executor**,  administrator*,  or  other  person^,  not  named,  who 
ought  to  be  made  a  co-plaintiff  or  co-defendant.  We  have  already 
seen,  that  if  an  action  be  brought  for  a  torty  by  one  of  several  joint- 
tenants  or  tenants  in  common^,  or  against  one  of  several  partners 
upon  a  joint  contracts  the  defendant  must  plead  in  abatement,  and 
cannot  otherwise  take  advantage  of  the  objection* ;  And  he  may 
plead  a  secret  partnership  in  abatement,  though  the  plaintiff  had  no 
means  of  knowing  of  the  partnership,  and  could  not  have  proved  it, 
had  he  joined  the  secret  partner  in  the  action^.  It  should  also  be 
observed,  tliat  if  an  action  be  brought  against  a  carrier,  in  case  oa 
the  custom  of  the  realm,  for  nqt  safely  carrying  goods,  the  defendant 
may  plead  in  abatement,  that  his  partners  ought  also  to  have  beea 
sued* :  Or  if  an  action  of  debt  be  brought  on  the  statute  0  Ann. 
c.  14.  to  recover  back  money  won  at  play,  he  may  plead  in  abate-^ 
ment,  that  the  money  was  due  from  others  not  named,  as  well  as  from 
himself^.  In  a  plea  in  abatement,  that  another  person  ought  to  have 
been  sued  with  the  defendant,  it  is  not  necessary  to  lay  a  venue : 
And  if  it  be  pleaded  that  such  other  person  is  alive,  to  wit,  in  Spain, 
it  will  be  considered  as  pleaded  without  any  venue°. 

Pleas  in  abatement  of  the  count  can  only  be  pleaded  in  actions  by 
original  writ ;  and  are  for  some  uncertainty,  repugnancy,  or  want 
of  form",  not  appearing  on  the  face  of  the  writ,  or  else  for  some 
variance  therefrom^.    To  the  tprif,  they  are  either  for  matter  appa- 


•  Ast.  Ent.  9.  3  Inst  CI.  '«0.  If  the  plain- 
tiff take  husband,  after  suing  out  the  writ 
and  before  declaration,  the  defendant  can- 
not give  the  coverture  in  evidence  under 
the  general  iskue,  but  must  plead  it  in 
abatement.  6  Dnnif.  &  East,  205. 

i>l  Lutw.  23.  ainsuCl.  71. 

«  3  last.  CI.  ()9. 

<  Id.  51.  Raiial,  325.  a. 

•  3  Inst.  CI.  53.  Rastal,  324. 

'3  Inst.  CI.  53.  119.   1  Lutw.  696.  and 
ice  1  East,  634. 
s  Anie,  1, 8.  and  aee  1  Salk.  33. 290.  2  Str. 


820. 

»»  Ante,  7.  but  see  2  Mod.  279.  3  Mod. 
321.  2  Salk.  440.  Show.  29.  101.  3  Ler. 
258.  Carth.  58.  S.  C.  Gilb.  Evid.  189. 

>  I  Saund.  291.6.  (4). 

k  5  Taunt.  609.  1  Marsh.  246.  S.  C. 

1  6  Durnf.  &  East,  369.  2  New  Rep.  C.  P. 
365.  but  see  5  Durnf.  k,  East.  649.  Anit^  8. 

m  7  Durnf.  ic  East,  257. 

n  Id.  243. 1  Saund.  8.  (2.)  ^i/«,433.  fa}, 

o  3  Inst  CI.  68. 

9  Reg.  PL  277,  8. 
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rent  on  the  face  of  it,  or  for  matter  dehtn^j  existing  at  the  time  of 
suing  out  the  writ,  or  arising  afterwards^.  To  the  form  of  the  writ, 
they  are  for  some  apparent  uncertainty,  repugnancy,  or  want  of  form^; 
Variance*  from  the  record,  specialty,  &c. ;  mUnamer^  of  the  plaintiff 
or  defendant^ ;  or,  in  actions  by  original  writ,  tlie  omission  or  mistake 
of  the  defendant's  addition^y  that  is,  of  his  estate,  degree,  mystery, 
or  place  of  abode.  But  the  plaintiff  may  sue  the  defendant,  either 
by  the  addition  of  his  degree  or  mystery** ;  and  may  name  bim  of  the 
place  where  be  lately  dwelt^ :  And  as  a  plea  of  the  statute  of  addi- 
tions is  bad,  without  oyer  of  the  original  writ,  which  by  the  prac- 
tice of  the  court  is  not  grantable,  it  seems  that  such  a  plea  cannot 
now  be  pleaded;  and  accordingly,  in  several  recent  instances,  the 
courts  have  ordered  it  to  be  set  aside^.  And  in  general,  it  may  be 
remarked,  that  since  the  courts  have  refused  to  allow  oyer  of  the 
original  writ,  pleas  in  abatement  for  objections  apparent  on  the  face 
of  it,  or  variance  between  the  writ  and  the  count,  have  fallen  into 
disuse ;  and  it  is  now  usual  to  plead  in  abatement  for  matters  ex- 
trinsic only,  such  as  privilege^  coverture  in  the  plaintiff  or  defen- 
dant at  the  time  of  bringing  the  action,  tioffi<^otfider  of  a  necessary 
party  to  the  suit,  misnomer  of  the  plaintiff  or  defendant,  or  another 
action  depending  for  the  same  cause.  A  writ  in  debt  may  be  abated 
in  part,  and  stand  good  for  the  remainder' :  And  if  a  plea  in  abate- 
ment contain  matter  which  goes  in  part  abatement  of  the  writ  only, 
but  conclude  with  a  prayer  that  the  whole  writ  may  be  abated,  the 
court  may  abate  so  much  of  the  writ  as  the  matter  pleaded  applies  to*. 

Pleas  in  abatement  to  the  action  of  the  writ  are,  that  the  action  is 
misconceived'*;  or  was  prematurely  brought,  before  the  cause  of  it 
arose^ ;  or  that  there  is  another  action  depending  for  the  same  cause'. 
It  is  sud,  in  one  case^,  that  the  pendency  of  a  prior  action  for  the 


a  Gilb.  C.  P.  51. 

^  Com.  Dig.  tit.  AbaUment^  (H.) 

«  Latw.  25.  3  lost.  CI.  49. 54.  66,  &c. 

^  3  Inst.  CI.  43,  &c. 

^  Lutw.  10.  Ast.  Ent  1.  3  Inst.  CI.  79, 
&c.  and  tee  1  Chit.  Rep.  512,  13.  (uj. 
^n/e,456,fcc. 

'  Append.  Chap.  XXV.  §  1.  For  a  repli- 
cation that  the  defendant  was  called  as  well 
by  one  name  as  the  other,  see  idL  $  3. ;  and 
lor  the  evidence  on  this  issue,  see  3  Maale 
k,  SeL  453. 


S  Stat.  1  Hen.  V.  c.  5.  3  Inst.  CI.  99. 

»  8  Mod.  51,2.  1  Str.  556.  2  Sir.  Sl*. 
2  Ld.  Raym.  1541.  S.  C. 

i  2  Str.  924. 

k  3  Bos.  &  Pul.  395.  7  East,  583.  AmU, 
581. 

>  1  Saund.  285.  (7.)  2  Sannd.  «10, 9uu 

la  2  Bos.  &  Pal.  420. 

B  3  Inst  CI.  120,  ac. 

<»  Lutw.  S.  IS.  3  Inst  CL  56.  Foit  SS^ 

P  Lutw.  S3.  3  tMt  CI.  111. 

4  Say.  Rep.  216. 
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same  cause  may  be  pleaded  in  bar  to  a  second  action ;  but  it  cannot 
be  pleaded  in  abatement.  This  however  must  be  understood  with 
reference  to  the  particular  case  of  a  popular  action,  and  not  as  a 
general  rule  applicable  to  all  cases. 

The  general  requisites  of  a  plea  in  abatement  are,  that  it  should  be 
certain^  give  the  plaintiff  a  better  writ^,  and  have  an  apt  and  proper 
beginning  and  conclusion :  For  it  is  the  beginning  and  conclusion 
that  make  the  plea^.  Pleas  to  the  jurisdiction  of  the  court,  or  in 
abatement,  cannot  be  pleaded  after  making  a  full  defence :  the 
former  must  be  pleaded  in  per$on,  but  the  latter  may  be  pleaded  by 
attorney^.  And  they  are  both  usually  begun,  by  defending  the 
wrong  {or  force  J  and  injury^  when,  8fc.  which  is  considered  only  as 
making  half  defence* :  for  the  Sfc.  implies  only  half  defence,  in 
cases  where  such  defence  is  to  be  made,  but  will  be  understood  as  a 
f»U  defence,  if  that  be  necessary^  Where  the  defendant  pleads  to 
the  writ,  tor  matter  apparent j  he  should  begin  his  plea  by  praying 
judgment  of  the  writ,  and  conclude  it  in  the  same  manner';  but 
where  the  plea  is  for  matter  dehors^  as  joint^tenancy,  non-tenure,  or 
the  like,  there  he  should  conclude  it  only  in  this  manner^.  A  plea 
of  misnomer  of  the  defendant  is  bad,  which  begins  thus  :  '^  And  the 
Moid  Bichardf  sued  by  the  name  of  Robert,  ic**."  or  thus  :  '*  And 
he  against  whom  the  plaintiff  hath  exhibited  his  bill,  by  the  name  of 
J.  S.  &c*.  ;'•  and  it  must  also  set  out  the  defendant's  surname^.  In 
pleadmg  to  the  jurisdiction,  the  defendant  should  conclude  his  plea 
by  praying  judgment,  if  the  court  will  take  further  cognizance  of 
the  9uUK    But  the  plea  of  an  attorney,  to  an  action  brought  against 


*  Co.  Lit.  303.  a.  Cro.  Jac.  82.  3  Ler.  67. 
^  Brownl.  139.  TttriU  ▼.  L»dg  WffnUjf,  M. 

29  Geo.  III.  K.  B. 

e  1  Sid.  189.  1  Vent  136.  Comb.  106,  7. 
1  Show.  4.  S.  C.  1  Ld.  Raym.  593.  1  Satk. 
210.  S.C.  ISMod.  525.  10  Mod.  112.  192. 
310.  Willes,  479.  2Saund.  209.  e.  d  6  Taunt 
587.  3  Mareh.  299.  S.  C. 

d  Gilb.  C.  P.  187.  and  lee  2  Biac.  Rep. 
1094.  2  Sdund.  209.  b.  e,  Chitty  on  Pleading, 
IV.  p.  412,  &c. 

•  Lit  §  195.  Co.  Lit  127.  b.  Hardr.  365. 
1  Lotw.  7.  Willes,  40.  Oilb.  C  P.  188. 
WhittUfff  Y.  CudmerwHt  M.  15  Geo.  11.  C.  P. 


Thompson  v.  Sloekda'e,  H.  23  Geo.  III.  K.  B. 
cited  in  Willei,  41.  fe).  8  Durnf.  &  Eaft, 
631.  3  Bos.  &  Pni.  9.  fa), 

f  8  Durnf.  &  East,  G33.  3  Bos.  k.  Pal.  9. 
fa).  2  Sauod.  209.  e. 

9  Moor,  30.  Ddlia.  33.  R.  C.  Reg.  PL 
273.  2  Saund.  209.  a.  (1).  Lotw.  11. 12  Mod. 

525. 
J»  5  Durnf.  k,  East,  487. 

>  8  Durnf.  &  East,  515.  5  Taant.  652. 
653.  fa),  and  see  tt  Sannd.  209.  i. 

k  5  Taunt  652. 

>  Latch,  178.  2  Sannd.  209.  d. 
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him  by  bill  in  the  Kin«^'s  Bench,  as  a  common  person,  stating  his 
privile<^e  not  to  be  compelled  to  answer  any  bill  exhibited  as^inst  him 
in  custody  of  the  marshal,  &c.  and  concluding  that  the  court  would 
not  take  further  coenizance  of  the  action  aforesaid  as^ainst  Atm, 
instead  of  praying  judgment  of  the  billj  and  that  the  same  might  be 
quashed,  will  not  be  taken  as  a  plea  to  the  jurisdiction,  but  only  as 
objecting  to  the  court^s  taking  cognizance  of  the  action  against  one  of 
its  attornies,  in  that  form ;  and  therefore  the  court  will  adjudge  the 
bill  to  be  quashe(i\  In  pleading  to  the  person,  the  conclusion  is, 
whether  the  defendant  ought  to  answery  or  the  plaintiff  to  be  qm- 
€wered^ ;  or  if  excommunication,  or  other  temporary  disability,  be 
pleaded,  that  the  plaint  may  remain  without  day^  until^  8f(f.  In 
pleading  to  the  writ  or  count,  if  the  action  be  by  original^  the  plea 
should  conclude,  by  praying  judgment  o/*  Me  irW^  or  county  and  that 
the  same  may  be  quashed'^.  But  if  the  action  hehybiU,  the  plea 
should  conclude,  by  praying  judgment  of  the  bill^  or  of  the  bill  and 
declaration^  (for  they  are  the  same  thing,)  and  not  of  the  dedaratixm 
only%  or  of  the  vorii  and  declaration  founded  thereon^  A  plea  of 
misnomer,  praying  judgment  t/*  the  bill,  and  that  the  same  may  be 
quashed,  is  ill  on  special  demurrer'.  It  seems  to  be  a  rule,  that 
pleas  in  abatement  are  not  amendable ;  because  they  are  dilatory,  and 
do  not  go  to  the  merits  of  the  action** :  and  the  plaintiff  therefore  need 
neyer  demur  specially  to  such  pleas*. 

Pleas  to  the  jurisdiction  of  the  court^,  and  in  abatement^ ;  ought  to 
be  pleaded  before  a  general  imparlance  ;  and  they  must  be  pleaded 
if^ithin  four  days  inclusine^  after  the  delivery,  or  filing  and  notice,  of 


•  12  East,  544. 

b  Lttch,  178.  Lit.  $  195,  5cc. 
«3  Lev.  240.  Lutw.  19.  3  Inst.  CI.  18. 
iStr.  521.  SSaund.  210. 
^5  Mod.  132. 

•  U.  5  Mod.  144.  12  Mod.   133.  S.  C.  10 
Mod.  192.  210.  2  Saund.  209.  d, 

'I  Barn.  &  Aid.  }72. 

f  3  Duinf.  tc  £a«t,  185.  For  the  maooer 
of  concluding  a  plea  ia  abatement  of  mis- 
nomer, to  an  indictment  for  a  miidemeanor, 
see  10  East,  83. 

*»Ca8.  Pr.  C.  P.29. 

•  PerBay/ey,  J.  2  Maule  &  Sel.  485. 

^  Dyer,  210.  b.  in  fnarg.  T.  Raym.  34. 


1  Keb.  137.  S.  C.  Gilb.  K.  B.  317.  3U. 
Gilb.  C.  P.  183,  4.  187.  4  Bac.  Abr.  28,  9. 
8  Durnf.  ic  Ea^t,  474.  but  see  Dyer,  2lUi 
b.  in  marg.  Doc.  Plae,  234.  LaU*h,  S3. 
Cro.  Car.  9.  Sty.  Rep.  90.  Wiiles,  tS9.  Via. 
Abr.  tit.  Conusance,  p.  591.  as  to  the  plea  <d 
ancient  demesne. 

12  Kcb.  143.  1  Mod.  14.  1  Vent.  184. 
1  Lutw.  23.  Sty.  P.  R.  465.  Gilb.  K.  B.  544. 
R.  E.  5  Ann.  faj.  R.  T.  5  &  6  Geo.  II,  (b). 
K.  fi.  1  Str.  523.  4  Durnf.  &  East,  520.  6 
Durnf.  &  East,  369.  7  Damf.  &  East,  447. 
(dj,  Barnes,  224.  334.  AnUM^, 

.  n  I  Durnf.  &  East,  277. 5  Dani£  ft  East, 
810. 
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the  declaration* ;  unless  the  declaration  be  delivered  or  filed  after 
term,  or  so  late  in  the  term,  that  the  defendant  is  not  bound  to  plead 
to  it  that  term ;  in  both  which  eases,  the  defendant  in  the  King^s 
Bench  may,  within  the  firsi  four  days  inclusive  of  the  next  term, 
plead  to  the  jurisdiction  of  the  court,  or  in  abatement,  as  of  the  pre- 
cedinGT  term^ :  But  in  the  Common  Pleas,  the  defendant  cannot  plead 
in  abatement,  within  the  first  four  days  of  the  next  term,  without  a 
special  imparlance,  which  may  be  ^rranted  by  the  protbonotaries^.  If 
such  a  plea  be  pleaded  after  a  general  imparlance,  the  plaintiff,  we 
have  seen**,  may  either  sign  judgment,  or  apply  to  the  court  by  mo- 
tion to  set  it  aside;  or  he  may  demur  thereto,  or  alledge  the  im- 
parlance in  his  replication,  by  way  of  estoppel :  And  if  it  be  not 
delivered,  or  left  in  the  office,  in  due  time,  it  is  uot  to  be  received, 
whether  a  rule  to  plead  be  given  or  not*.  And  Sunday,  or  any  other 
day  on  which  the  court  does  not  sit,  is  to  be  accounted  as  one  of 
the  four  days',  unless  it  ha{)pen  to  be  the  last<.  It  is  a  rule  in 
the  Kiog^s  Bencli,  that  if  the  defendant  plead  in  bar  before  the 
bail  are  perfected,  his  plea  may  be  considered  as  a  nullity,  al- 
though the  bail  afterwards  justify**.  But  in  a  country  cause,  if  the 
defendant  put  in  special  bail  in  time,  he  may  plead  in  abatement, 
though  the  bail  be  uot  perfected  till  after  the  four  days,  if  they  be  ul- 
timately perfected  within  the  time  allowed  by  the  practice  of  the 
court^ :  And  a  similar  practice  has  since  obtained  in  town  causes'^. 

Before  the  statute  for  the  amendment  of  the  law,  where  the  de- 
fendant pleaded  a  foreign  plea,  he  was  obliged  to  verify  it  by  affida- 


•  n  Mod.  a.  2  Str.  1192.  1  WiU.  23. 
S.  C.  2  str.  1268.  Stnith  v.  Whfm^U,  M.  26 
Geo.  III.  K.B.  1  Durnf.  &  East,  277.  689. 
7  Durnf.  &  East,  298.  11  East,  411.  and 
see  Gilb.  C.  P.  32.  Pr.  Reg.  3.  Cas.  Pr.  C.  P. 
523.  S.  C.  Pr.  Reg.  286.  Cas.  Pr.  C.  P.  63. 
S.  C.  Forrest,  149.  but  see  Sty.  P.  R.  458. 
468.  R.  E.  5  Ann  (a),  K.  B.  1  Durnf.  & 
East,  278,  9.  from  whence  it  should  seem, 
that  formerly  they  were  allowed  to  be  plead- 
ed before  the  rule  for  pleading  had  expired. 

^  1  Salk.367.  Gilb.  K.  B.  344,  5. 

«  Pr.  Reg.  1.  Cas.  Pr.  C.  P.  78.  Barnes, 
j24.  S.  C.  Id,  334.  S.  P.  Ante,  474. 

'  AnU^  475.  But  after  a  tpecial  impar- 


lance, the  defendant  may  plead  in   abate- 
ment, though  not  to  the  jurisdiction  of  the 
court.   Ante,  474 
•  1  Lii.  P.  R.  3.  R.  E.  5  Ann.  (a,)  K.  B. 

I  Durnf.  &  East,  278,  9.  7  Durnf.  &  East, 
298.  Cas.  Pr.  C.  P.  23.  64.  79. 

'  R.  E.  3  Ann.   (a,)  K.  B.  5  Durnf.   & 
East,  210. 

C  3  Durnf.  &  East,  642. 

•>  4  Durnf.  fit  East,  578.  Ante,  477. 

i  2  East,  406. 

^  Holland  V.  Sladfn,  M.  47  Geo.  III.  K  B. 

II  East,  411.  13  East,  170.  and  see  For- 
rest, 149. 
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vit*.  And  now,  by  that  statute^,  *^  no  dilatory  plea  shall  be  received 
'^  io  any  court  of  record,  unless  the  party  ofTering  such  plea  do,  by 
**  affidavit,  prove  the  truth  thereof ;  or  shew  some  probable  matter 
'^  to  the  court,  to  induce  them  to  believe  that  the  fact  of  such  dilatory 
'^  plea  is  true."  The  affidavit  required  by  this  statute  may  be  made 
by  the  defendant  himself,  or  by  a  third  person^ :  and  as  the  statute 
only  requires  probable  cause,  there  does  not  seem  to  be  any  necessity 
for  an  affidavit,  where  the  plea  is  for  matter  apparent  on  the  face  of 
the  proceedings,  as  want  of  addition*^,  &c. ;  nor  where  the  troth  of  the 
plea  will  appear  to  the  court  upon  an  inspection  of  their  own  records, 
as  where  an  attorney  of  the  King's  Bench  pleaded  that  he  was  an 
attorney  of  that  court,  and  ought  to  be  sued  by  bill%  Yet,  where  the 
defendant  pleaded,  after  oyer  of  the  original,  that  it  was  not  returned, 
the  court  of  King's  Bench  set  aside  the  plea,  for  want  of  an  affidavit 
of  the  truth  of  it^  Aid  prayer^^  in  the  Common  Pleas,  or  a  plea  to  a 
scire  facias  against  heir  and  tertenants,  that  there  are  other  terte* 
nants  not  returned^,  is  holden  to  be  a  dilatory  plea  withm  the  statnte, 
and  must  be  verified  by  affidavit. 

In  the  King's  Bebeh,  a  plea  in  abatement  should  be  signed  by  coun« 
sel ;  and  filed  in  the  office  of  the  clerk  of  the  papers :  and  if  it  be  not 
signed,  it  is  irregular,  and  the  plaintiff  may  sign  judgment  as  for  want 
of  a  pieaL  In  the  Common  Pleas,  it  is  signed  by  a  serjeant ;  and 
either  delivered  to  the  plaintiff's  attorney,  or  filed  in  the  prothonota- 
ries  office  :  and  in  both  courts,  an  affidavit  should  be  annexed  to  the 
plea,  stating  that  It  is  true,  in  substance  and  matter  of  fact^  t  And  if 
the  plea  be  not  filed  in  due  time^,  or  if  there  be  no  affidavit  annexed 
of  the  truth  of  if",  the  plaintiff  may  consider  it  as  a  nullity,  and  sign 


•  2  Lil.  P.  R.  299.  Sty.   Rep.  435.  1  I  2  Bos.  &  Pul.  384. 
Saund.  98.  Carth.  402.  5  Mod.  335.  S.  C.  ^Foirest,  144. 

1  Sauiid.  98.  (1).  i  1  Chit.  Rep.  S09. 

i>  4  &  5  Aan.  c.  1 6.  §  U.  k  2  Str.  705.  and  tee  Append.  Cbapi  XXV. 

^  Pr.  Reg.  6.  Barnes,  344.  S.  C.  §  2. 

^  Pr.  Reg.  5.  3  Bos.  &  Pul.  397.  oceoriL  *  1  Dumf.  &  East,  277.  6S9.  5  Dornf.  & 

and  see  2  Saiind.  210.  fe.J  East,  210.  7  Dumf.  &  East,  298.  Ante,  583. 

•  ArDougali  V.  Ciaridge,  M.  48  Geo.  HI.  m  Pr.  Reg.  4.  Forrest,  139.  j§nie^S^%.bm, 
and  see  6  Mod.  114.  2  Biac.  Rep.  1088.  see  1  Str.  638. 

'  1  Str.  639.  2  Ld.  Raym.  1409.  &C. 
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judgment ;  or  he  may  move  the  court  to  set  it  aside\    But  (be  plain- 
tiff cannot  sign  judgment  after  a  plea  in  abatement,  because  the  affi- 
davit to  verify  the  plea  was  sworn  before  the  defendants  attorney^.  A 
defendant  putting  in  a  plea  in  abatement  in  time,  with  an  affidavit  in 
the  usual  form,  that  the  promises  contained  in  the  declaration  were 
made,  if  at  all,  by  others  as  well  as  himself,  which  affidavit  was  sworn 
at  Liioerpool  on  the  day  of  filing  the  declaration  in  town,  before  the 
defendant  could  have  seen  it,  was  holden,  in  the  King^s  Bench,  not  to 
be  a  nullity,  so  as  to  entitle  the  plaintiff  to  sign  interlocutory  judg- 
ment as  for  want  of  a.plea^  :   And  the  court  of  Common  Pleas  refused 
to  grant  a  rule,  to  quash  an  insensible  plea  in  abatement ;    saying, 
that  they  would  not  try  the  goodness  of  a  demurrer  on  motion  :    but 
the  plaintiff  might,  at  his  own  peril,  have  signed  judgment"*.     In  the 
Exchequer,  if  a  plea  in  abatement  be  not  supported  by  a  proper  affi« 
davit  of  the  truth  of  it,  the  plaintiff  may  sign  judgment  immediately* : 
And  a  mistake  in  omitting  the  name  of  one  of  the  plaintiffs,  in  the  title 
to  the  affidavit,  renders  it  insufficient  to  support  the  plea,  although  it 
refer  expressly  to  the  next  plea,  in  which  the  title  of  the  cause  is 
right^  :  And  in  that  court,  if  the  plaintiff  has  regularly  signed  judg. 
ment  for  want  of  an  affidavit,  the  court  will  not  afterwards  permit  the 
defendant  to  make  one^ 

When  a  plea  in  abatement  is  regularly  put  in,  the  plaintiff  roust 
reply  to  it,  or  demur.  If  he  reply,  and  an  issue  in  fact  be  thereupon 
joinetl,  and  found  for  him,  the  judgment  is  peremptory^  quod  recu- 
peret^;  but  if  there  be  judgment  for  the  plaintiff,  on  demurrer  to  a 
plea  in  abatement,  or  replication  to  such  plea,  the  judgment  is  only 
interlocutory f  quod  respondeat  owtter^ :  In  the  latter  case,  the  de- 
fendant has  in  general  four  days  time  to  plead ;  but  this  is  in  the  dis- 
cretion of  the  courts^ :  and  they  will  sometimes  order  him  to  plead 
instanter,  or  on  the  morrow.      After  a  judgment  of  respondeat 


»  1  Str.  638, 9.  2  Str.  705.  738.  S«y.  Rep,  '  Forrct,  144. 

19.  «93.  3  Bar.  1617,  g  Gilb.  C.  P.  53.  1  Ld.  Raym.  594.  2  UU 

^3  Maale  &Sel.  154.  Ante,5S2.  Raym.  1022.  1  Str.  532.   2   Wili.  367.    1 

«  4  East,  348.  and  tee  4  Maale  &  Sel.  East,  542.  2  Bos.  &  Pul.  389.  fa,J  but  see 

332.  where  it  was  said,  hyBayley,J.  that  an  1  East,  636.  2  Saund.  210.  g.  (3). 

affidavit  to  support  a  plea  in  abatement,  ^  Id.  ibid.  2  Saund.  2\0,g,  Append.  Chap, 

may  be  made  before  declaration.  XXV.  §  6,  7. 

*  4  Taunt  668.  » Comb.  1 9. 

•3Pricey  197.  Ante,  5%2. 
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ousievy  it  is  said,  there  can  be  no  plea  in  abatement ;  for  if  it  were 
allowed,  there  would  be  no  end  of  such  pleas* :  But  this  must  be 
understood  of  pleas  in  abatement  in  the  same  degree^  as  popish 
recusancy  and  outlawry**,  bein<^  both  to  the  person  ;  for  the  defendaot 
may  plead  to  the  person  of  the  plaintiff,  and  if  that  be  over-ruled,  he 
may  afterwards  plead  to  theybrm  of  the  writ^. 

The  judgment  for  the  defendant j  on  a  plea  in  abatement,  whether 
it  be  on  an  issue  in  fact  or  in  iatc,  is  that  the  nn^t  or  hill  be 
quashed^ ;  or  if  a  temporary  disability  or  priyilege  be  pleaded,  as  ex- 
communication, or  the  king*s  protection,  infancy,  &c.  that  the  plaint 
remain  without  day^  until,  Sfc.  On  an  issue  in  fact,  the  defendant 
is  entitled  to  costs ;  but  not  on  an  issue  in  law*. 


»4  Bac.  Abr.   51.  Gilb.  C.  P.   186.  2  «  2  Ld.  Raym.  992.   1  Salk.  194.  S.  C 

Saand.  40,  41.  12  Mod.  230.  And  see  further  as  to  pleas  in  mhatemn^ 

^  Uetl.  126.  their  effect  qualities  and  form,  the  afRdant 

«  Com.  D  g.  tit  AbHement,  I.  4.  cites Thi.  of  the  truth  of  tbcm,  the  replications,  kc 

D.  I.  X.  c.  1.  thereto,  and  judgments  thereon,  Cbitty  oa 

A  Gilb.  C.  P.  52.  Append.  Chap.  XXV.  §  Pleading,  1  V.  p.  434,  &c. 
4.  and  see  3  Maale  &  Sel.  453, 4. 


[    ««7    ] 


CHAP.  XXVI. 


Of  Pleas  in  Bar  :  and  herein,  of  the  Gener'al  Issite, 
and  what  may  be  given  in  Evidence  under  it;  of 
Special  Pleas,  and  when  necessary  to  be  pleaded; 
of  pleading  several  Matters,  and  the  Costs 
thereon;  and  of  the  Plea  and  Notice  of  set  off,  Sfc. 

T)LEAS  in  bar  are  calculated  to  shew,  either  that  the  plaintiff 
never  had  any  cause  of  action,  or  if  be  bad,  that  it  is  discharged 
by  some  subsequent  matter :  And  they  are  in  denial,  or  confession 
and  avoidance,  of  the  cause  of  action  ;  or  they  conclude  the  plaintiff 
by  matter  of  estoppel*.  Pleas  in  denial  are  of  the  whole,  or  a  part 
of  the  declaration  ;  and  in  avoidance,  they  are  by  matter  precedent, 
which  shews  tlie  plaintiff  never  had  a  cause  of  action,  and  is  called  an 
avoidance  in  law,  or  by  matter  subsequent,  which  discharges  the 
cause  of  action,  and  is  called  an  avoidance  in  fact^ 

In  actions  upon  contracts,  the  defendant  may  either  plead  tha 
general  issue,  which  denies  that  there  was  any  contract  between  the 
parties,  in  point  of  fact ;  as  in  asaumpsiij  non  as9umpsit^  ;  in  debt 
on  simple  contract,  nil  debet^ ;  in  covenant^  or  debt  on  specialty, 
non  e$t  factum^ ;  and  in  debt  on  record,  or  scire  facias^  nul  tiel 
record^:  or  if  there  was  a  contract  in  point  of  fact,  he  may  plead 
some  special  matter,  which  shews  that  it  was  void  in  point  of  law, 
as  by  coverture,  or  the  statutes  of  gaming  or  usury,  &c.  or  void' 


»  5  Hen.  VII.  U.  1  Leon.  77.  Sav.  86.  *  W.  §  3. 

*  5  Hen.  VII.  U.  •  /d  J  4. 

f  Append.  Cbap.  XXVI.  §  1,  S.  'App«n<>-  CUp>  ^^^Q^-  S  1< 
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able^  by  infancy  or  duress  of  iiDprisonment,  &c. :  or  if  there  wai 
a  good  and  valid  contract,  that  it  has  been  performed  ;  or  if  not|  that 
there  was  some  legal  excuse  for  its  non -performance,  arising  from  the 
act  of  God,  or  the  law,  or  of  the  king^s  enemies,  or  from  the  act  or 
default  of  the  plaintiflT,  either  by  releasing  the  defendant  from  the  per- 
formance of  the  contract,  refusing  a  tender,  or  hindering  him  from 
performing  it,  or  by  the  non-performance  of  a  condition  precedent,  &c. 
These  pleas  tend  to  shew  that  the  plaintiff  never  had  any  cause  of 
action :  or  admitting  that  he  had,  the  defendant  may  plead  that  it 
was  discharged  by  some  subsequent  or  collateral  matter;  as  by  an* 
accord  and  satis/action,  arbiiramentj  release^  former  recooerg^ 
etcqmttal  or  conmction^  foreign  attachmenty  or  set  off;  or  that  the 
cause  of  action  vfusforfeiiedf  by  the  plaintiff^s  being  an  alien  enemjf% 
attainted}',  or  outlawed ;  or  that  it  was  assigned  to  other  persons, 
under  the  statutes  relating  to  bankrupts^^  or  insolvent  debtors ;  or 
be  may  plead  his  own  bankruptcy^  or  discharge  under  an  imsolvent 
debtor* s  act ;  or  that  the  debt  ought  to  be  sued  for  in  a  court  of  con- 
science ;  or  lastly,  that  the  remedy  is  barred  by  the  statute  of  limi- 
tations'^. 

With  regard  to  bankruptcy  in  particular,  it  is  holden  that  the 
certificate  of  a  bankrupt,  allowed  after  the  filing  of  the  plaintilPs  bill, 
and  before  plea  pleaded,  is  evidence  to  support  the  general  plea  of 
bankruptcy,  given  by  the  statute  5  Geo.  II.  c.  30.  §  7.  viz,  that 
before  the  exhibiting  of  the  plaintiff  ^s  bill,  the  defendant  became  a 
bankrupt,  and  that  the  cause  of  action  accrued  before  he  became  a 


*«Diirnr.  Ic  EAiit,23.  35.  But  tbe  court 
of  King's  Bench  would  not  stay  judgment 
and  execution  on  a  sumnaary  application, 
'because  the  plainttffit,  after  terdiciy  had  be- 
coBie  alien  enemies.  9  East,  321. 

^  By  •itoiniv^  all  the  itersonal  property, 
aoti  rights  of  action  in  respect  of  property, 
accruing  to  the  party  attainted,  either  before 
or  after  attainder,  are  vested  in  the  cn>WD» 
without  office  found ;  and  therefore,  at- 
tainder may  be  well  pleaded  in  bar  to  an  ac- 
tion on  a  bill  of  exchange,  inddned  to  tbe 
plaintiflf  after  bis  attainder,  2  Banu^lc  Aid. 


258. 

c8  Dnmf.  &  East,  140.  1  Bos.  &Piil. 
448.  7  East,  53.  but  see  Chitty  un  Plead- 
ing, S  V.  426,  7.  (a),  and  the  nulhoriurs 
there  cited  j  by  which  it  Menus,  that  tbe 
bankruptcy  of  ihe  p^ntff  may  be  given  ia 
evidence  under  tbe  general  issue. 

'  For  a  full  account  of  tbe  pleas,  he.  ia 
assumptitf  in  denial  ;  see  I;awes  ou  Pieidiog» 
Chap.  XVI.  in  avoidamee;  id,  Chap.  XVII. 
in  per/omunce,  and  «crasf  Ihaveof ;  a^  Cbap^ 
XVI 1 1,  s  and  in  dhckatge,  at  connon  lav 
or  by  statotei  id,  Cliap.  XIZ.  ZX. 
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bankrupt* :  But  where  the  certificate  U  allowed  after  plea  pleaded 
it  seems  that  the  bankruptcy  must  be  pleaded  speciaUy^  and  not  in 
the  general  form  prescribed  by  the  above  statute'' :  Aod  a  bankrupt 
aued  by  his  surely,  or  person  who  was  liable  for  his  debt  at  the  time 
of  the  commission  issued  against  him,  and  paid  the  debt  after  the 
issuing  of  the  commission,  cannot,  without  pleading  specially,  avail 
himself  of  his  certificate,  under  the  statute  49  Geo.  III.  c.  121.  §  8. 
which  discharges  the  bankrupt,  having  his  certificate,  of  all  such  de- 
mands, at  the  suit  of  every  such  person,  in  like  manner,  to  all  intents 
and  purposes,  as  if  such  person  had  been  a  creditor  before  the  bank- 
ruptcy*^. To  a  general  plea  of  bankruptcy,  a  replication  that  the  de- 
fendant had  before  been  discharged  as  a  bankrupt,  by  virtue  of  the 
statute  5  Geo.  II.  c.  30.  and  that  he  bad  not  paid  i5t»  in  the  pound 
under  the  second  commission,  is  bad  on  special  demurrer"^. 

In  an  action  against  an  executor  or  administrator^  the  defendant 
may  plead  any  matter  which  the  testator  or  intestate  might  have 
pleaded  :  and  in  addition  thereto^  he  may  deny  the  character  in  which 
he  is  sued,  by  pleading  ne  umques  executor  or  administrator ;  or 
admitting  it,  he  may  plead  that  no  asnets  have  come  to  his  hands, 
or  that  he  basyW/y  administered  them,  and  that  either  generally,  or 
specially,  with  the  exception  of  assets  to  a  certain  amount,  which  are 
not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead  a  retainer  to 
pay  his  own  debt,  of  equal  or  superior  degree,  or  debts  of  a  superior 
degree  due  to  third  persons,  on  bonds  or  judgments,  &c*.  So  in  an 
action  against  an  heir  or  devtiree,  the  defendant,  in  addition  to  any 
matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor, 
may  either  deny  the  character  in  which  he  is  sued ;  or  admitting  it, 
may  plead  that  he  has  nothing  by  descent  or  devise,  either  generally 
or  spedally,  viz.  that  he  has  nothing  but  a  reversion  after  an  estate 
for  life ;  or  that  he  has  paid  debts  of  an  equal  or  superior  degree,  to 
the  amount  of  the  assets  deseeded  or  devised,  or  that  he  retains  the 
assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts 
of  a  superior  degree  due  to  third  persons.  The  heiry  if  an  infant, 
may  also  pray  that  the  parol  may  demur,  till  he  is  of  full  age. 


•9  East,  88.  (aj.  S.C. 

^  4  East,  413.  2  Smith  R.  659.  S.  P.  but  •  For  pleas,  &c.  in  actions  by  and  against 

see  2  H.  Blac.  553.  exteutort  and  admmuirators,  see  Lawes   wi 

•  12  East,  664«  Pleading,  Chap.  XXI. 
4  2  Maule  &  Sel.  S49.  3  Ctmpb.  499. 
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.  In  actions  for  wrongs,  the  defendant  may  either  deny  the  charge 
contained  in  the  declaration,  by  pleading  the  general  issue;  as  ia 
va»ey  not  guilty  of  the  premises  ;  in  detinuCy  nan  detinet ;  in  repie- 
vtn,  nofi  cepit* ;  and  in  trespass  vi  et  armis^  not  guilty  of  the  tres- 
passes ;  or  he  may  justify  or  excuse  it  specially,  as  in  case  for  a  Ubel 
<»r  wordsy  by  shewing  the  truth  of  them,  &c. 

In  repUmnj  the  defendant  may  plead  propertyj  in  himself  or  a 
third  person  ;  and  where  he  goes  for  a  return  of  the  cattle  or  goods, 
he  either  aw^wsy  if  the  distress  was  made  in  his  own  right,  or  io  right 
of  his  wife,  or  makes  cognizancCy  if  it  was  made,  by  him  as  bailiff  to 
another ;  but  if  he  do  not  go  for  a  return,  he  may  merely  justify  the 
taking.  Avowries  and  cognizances  are  founded  on  distresses  at  comi^ 
mon  lawy  for  rents^y  services  or  customs ;  or  for  damage  feammty 
and  that  either  by  the  party  in  possessiony  claiming  as  freeholder%  or 
under  a  demise,  or  by  commoners ;  or  for  fines  or  amerciam^entSy 
or  on  bye  lawsy  or  judgments  of  the  county  court  or  court  baron : 
or  they  arise  out  of  distresses  by  act  of  parliament ;  as  for  double 
rent,  on  the  statute  II  Geo.  II.  c.  10.  §  18.  or  after  a  fraudulent 
removal  of  goods,  on  the  same  statute,  &c.  Pleas  in  bar  to  ayow- 
ries  and  cognizances  for  rent,  &c.  either  deny  the  tenancy*^,  or  that 
there  was  any  rent  in  arrear^,  &c.  or  if  the  distress  was  for  damage 
feasant,  they  are  under  fif 2e%  or  by  commoners,  or  for  defect  of 
fencesy  &c. 

In  trespass  to  the  person,  the  defendant  may  plead  son  aseauH 
demes^nCy  either  generally y  in  defence  of  himself  or  of  third  persons, 
or  spedaUyy  with  an  ird  motus ;  molliter  manus  imposmi,  in  de- 
fence of  real  or  personal  property,  or  to  preserve  the  peace,  and  pre- 
vent damage ;  moderate  correction,  or  amicable  contest,  &c.  Ia 
trespass  to  personal  property,  in  taking  cattle  or  goods,  be  may 
plead  that  they  are  his  own  property,  giving  colour,  or  lenoiicy  tn 
common  with  the  plaintiff;  or,  as  in  replevin,  that  they  were  taken 
under  distresses,  at  common  law  or  by  act  of  parliament ;  or  in 


•  Append.  Cliap,  XUII.  $  48,  4  Id,  $  53. 

^  I(L  f  52.  •  Jd,  i  51. 

•Id.  I  50. 
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ire8pa$8  for  killiog  dogs^  be  may  justify  as  park-keeper,  &c»  or  for 
cutting  ropeSf  that  it  was  necessary,  to  prevent  damage.  In  trespass 
to  real  property,  the  defendant  may  plead  that  the  locus  in  quo  is  his 
freehold,  fliberum  tenementum^J  or  that  of  a  third  person,  under 
whom  he  acted ;  or  that  he  has  title  less  than  /reehold,  giving 
colour,  or  is  tenant  in  conifiion  with  the  plaintiff;  or  he  may  justify 
under  rights  of  common  of  pasture,  estovers,  or  turbary,  &c.  or  of 
several  or  free  fishery^  tree  warren^  &c. ;  rights  of  way^  which  are 
public  or  private,  and  may  be  claimed,  if  private,  by  grant  or  pre- 
scription, or  of  necessity ;  or  rights  of  entry y  which  are  of  various 
kinds,  and  may  be  classed  as  follows  :  first,  to  enter  places  of  public 
resort,  as  fairs  and  markets,  inns,  taverns,  &c. ;  secondly,  to  enter 
private  houses,  for  the  purpose  of  speaking  with  the  plaintiff  or  his 
lodgers,  or  of  demanding  a  debt,  or  to  remove  goods  belonging  to  the 
defendant ;  thirdly,  by  the  lord  of  a  manor,  to  take  wreck  ;  fourthly, 
by  a  rector  or  vicar,  to  fetch  away  tithes  ;  fifthly,  by  an  occupier  of 
adjoining  land,  to  repair  fences ;  sixthly,  as  between  landlord  and 
tenant,  to  view  waste,  cut.down  timber,  or  follow  and  distrain  goods 
fraudulently  removed,  or  to  take  estovers,  emblements,  fixtures,  or 
way  going  crops ;  or,  seventhly,  to  abate  nuisances,  or  remove  ob- 
structions, &c. :  Lastly,  the  defendant  may  alledge,  by  way  of  ex- 
cuse, that  his  cattle  escaped  for  defect  offences^  which  the  plaintiff 
was  bound  to  repair.  The  defendant  may  also  justify,  in  any  species  of 
action  ottrespasSy  under  a  Itceitce  from  the  plaintiff,  or  legal  process^ 
criminal  or  civil ;  which  latter  may  issue  out  of  superior  or  inferior 
courts,  and  is  original,  mesne  or  final :  or  he  may  justify  by  autho'- 
rity  of  lawy  without  process,  as  an  individualy  on  suspicion  of 
felony,  &c.  or  as  an  officer,  or  in  bis  aid  ;  or  on  the  ground  of  inevi- 
table necessity. 

The  pleas  which  have  been  mentioned,  in  actions  for  wrongs,  go 
to  prove  that  the  plaintiff  never  had  any  cause  of  action  :  or,  admit- 
ting that  he  had,  the  defendant  may  plead,  as  in  actions  upon  con- 
tractSj  that  it  was  discharged,  by  some  subsequent  or  collateral 
matter,  as  by  an  accord  and  satisfaction,  arbitrament,  release, 
former  recovery,  or  distress  for  the  same  cause,  tender  of  sufficient 
amends  for  an  involuntary  trespass,  or  the  statute  of  limitations. 
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It  will  next  be  right  to  Goasider,  when  the  general  issue  may  be 
properly  pleaded,  and  what  may  be  given  in  evidence  under  it,  in  the 
different  actions. 

In  assumpsUf  the  general  issue  is  proper,  where  there  was  either 
BO  contract  between  the  parties,  or  not  such  a  contract  as  the  phiin* 
tiff  has  declared  on  :  And  the  defendant  may  give  in  evidence  under 
it,  that  the  contract  was  void  in  law,  by  oovertttre%  gaining^,  usyry% 
&c.  or  voidable  by  infancy**,  duress,  &o. ;  or  if  good  in  point  of  law, 
that  it  was  per/ormed^f  or  that  there  was  some  legal  exeuee  for  the 
non-performance  of  it,  as  a  rdease  or  discharge  before  breach,  or 
non*performance  by  the  plaintiff  of  a  condition  precedent,  &c.  Thb 
sort  of  evidesee  will  shew  that  the  plaintiff  had  no  cause  of  actioo. 
But  if  he  had,  the  defendant  may  give  in  evidence,  under  the  general 
issue,  that  it  was  Uiechargedf  by  an  accord  and  satisfaction^,  arbitra- 
ment, account  stated,  release^,  foreign  attachment^,  or  former  reco- 
very for  the  same  caiuse^,  &c.  In  short,  the  question  in  asrampsti, 
upon  the  general  issue,  is  whether  there  was  a  subsisting  debt,  or 
cause  of  action,  at  the  time  of  commencing  the  suit^.  Bnt  mnlters 
of  law^,  in  avoidance  of  the  contract,  or  discbarge  of  the  action,  are 
usually  pleaded :  And  it  is  necessary  to  plead  a  tender,  bankruptcy*, 
or  the  statute  of  limitations'*,  &c.  and  to  plead  or  give  a  notice  of  set 
off*  Formeriy,  matters  in  discharge  of  the  action  must  have  been 
pleaded  specially^ :  Afterwards,  a  distinction  was  n^de  between  ex- 
press and  implied  cumtmpeits :  In  the  former,  these  matters  weie 
Btill  required  to  be  pleaded,  but  not  in  the  latter^  At  length,  about 
the  tune  of  Lord  HoUf  they  were  universally  allowed  to  be  given  m 
evidence,  under  the  general  issue'>. 


»  le  Mod.  101.  h  1  Stlk.  380* 

*>  1  Ld.  RafiD.  87.   1  8alL  OU.    Cartb.  >  2  Str.  733. 

336.  5  Mod.  170.  12  Mod.  97.  S.  C.  ^  Doug.  106,  7.  Gilb.  C.  P.  64,  5. 

<  1  Str.  498.    .  1  Hob.  127.  S  Vent  295. 

«  1  Salk.  279.  1  Bos.  k,  Pal.  481.  (aj  m  1  Campb.  363.  but  cidt  amte,  668.  fdj. 

•  1  U.  lUym.  917.  566.    IS  Mod.  376.  n  1  Ld.  Raym.  153.  Gttb.  C.  P.  66. 

S.  C  1  Salk.  394.  «  1  U.  Baroi.  566.  IS  tf«l.a76. 8.C. 

'  1  Ld.  Raym.  ^66.  12  Mod.  576.  &  C  p  Via.  Abr.  tic  Esi/kaet,  £.  a.   i  Salk. 

4  Esp.  Rep.  181.  280.  Gilb.  C.  P.  65. 

C  Gilb.  C.  P.  64.  JDoDf.  106,  7.  3  Esp.  <i  1  Ld.  Raym.  817.  566.  19  Mod.  376. 

Rep.  234.  S.  C  and  see  Lawes  on  Pieadinf  >  p,  528«  3. 
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In  cotenantf  there  is  properly  speaking;  no  general  iasne;  for 
though  the  defendant  may  plead  non  est  factum^  as  in  debt  on 
«peciaity»  yet  that  only  puts  the  deed  in  issue,  and  not  the  breaoh  of 
covenant :  and  noa  infregit  conventionem  is  a  bad  plea*.  In  this 
action  therefore,  the  defendant  must  specially  controvert  the  deed,  or 
shew  that  he  lias  performed  the  covenant,  or  is  legally  excused  from 
the  pf^rfurmance  of  it ;  or,  admitting  the  breach,  that  he  is  discharged 
by  matter  ex  post  facto ^  as  a  release,  &c.:  And  a  tender  may  bo 
pleaded,  in  cot>enant  for  the  payment  of  money'*. 

In  debt  on  simple  contract,  nil  debet  is  a  good  plea,  or,  in  actions 
by  executors  and  administrators,  non  detinet^  in  all  oases  where 
nothing  was  due  to  the  plaintifT,  at  the  time  of  commencing  the 
action^ :  And  under  this  plea,  the  defendant  may  not  only  put  the 
plaintiff  upon  shewing  the  existence  of  a  legal  contract,  but  he  may 
give  in  evidence  the  performance  of  it.  He  may  also  give  in  evi- 
dence, under  this  pica,  a  release,  -or  other  matter  in  discharge  of  the 
action^ :  And  it  has  even  been  holden,  that  as  the  plea  is  in  the 
present  tense,  the  statute  of  limitations  may  be  given  in  evidence 
under  it^  But  in  debt  for  rent,  on  an  indenture  of  lease,  if  the  defen- 
dant plead  nil  debet^  he  cannot  give  in  evidence  that  the  plaintiff 
had  nothing  in  the  tenements ;  be(*ause,  if  he  had  pleaded  that  spe- 
cially, the  plalntiif  might  have  replied  the  indenture  and  estopped 
bim':  And  in  debt  qui  tam^  the  defen<lant  was  not  allowed  to  giro 
in  evidence,  on  ml  debet^  a  former  recovery  against  him  by  another 
person,  for  the  same  caused.  In  this  action  also,  as  in  assumpsit,  a 
tender  and  set  off  must  be  specially  pleaded. 

Where  a  specialty  is  but  inducement  to  the,  action,  and  matter  of 
fact  the  foundation  of  it,  there  nil  debet  is  a  good  plea ;  as  in  debt 
for  rent  by  indenture,  for  the  plaintiff  need  not  set  out  the  indenture**. 
So  in  debt  for  an  escape*,  or  on  a  devastavit  against  an  executor^i 


•  I  Le?.  183     3  Lev.   19.     I  Sid.  289.  8  Lnxcrenee,  Jast. 
Dumf.  &  East,  QIS.  f  i  Balk.  277. 

k  7  Taunt.  486.  1  Moore,  200.  S.  C.  K  1  Str.  701,2. 

•  Com.  Dig.  tit.  Piea<ter.  2  VV.  17.  k  Gilb.  C.  P.  61,  «•    Hirfr.  332,    2  Ld. 
<  5  Mod.  18.  1  Lil   Raym.  366.  12  Mod.  Raym.  1501,  2,  3.  1  New  Rep.  C  P.  105. 

376.  S.  C.  but  see  Gilb.  C.  P.  63.  Gilb.  Debi,  109.  1  Sauod.  38.  (3.)  2  Sauod.  297.  (1.) 
434.  443.  temb,  contra.  t  2  Salk.  5S5. 

•  1   Ld.  Raym.  153.   2  East,  336.  per         ^\  Sauod.  219.  Carth.  2« 
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the  judgment  is  bat  iBduoemeDt,  and  the  escape  and  devcufitimt  an 
the  foundation  of  the  action.  But  where  the  deed  is  the  foandatioa, 
and  the  fact  but  inducement,  tliere  nU  debet  is  no  plea ;  as  in  debt 
for  a  penalty  on  articles  of  agreement^  or  on  a  bail-bond^,  &c.  Is 
the  latter  action  however,  if  the  defendant  plead  nil  debet,  and  the 
plaintiff  do  not  demur,  but  take  issue  thereon,  it  lets  the  drfendaot 
into  any  defence  he  may  have  on  the  merits^. 

It  sometimes  happens,  that  instead  of  pleading  the  general  issus 
of  nH  debet  to  the  whole  declaration,  the  defendant,  for  greater 
certainty,  will  select  and  deny  some  particvlar  fttct,  necessary  to 
maintain  the  action  ;  as  the  demise  in  debt  for  rent  on  a  parol  lease, 
to  which  he  may  plead  non  dimUU^ ;  but  he  cannot  plead  this  plea, 
in  debt  for  rent  on  an  indenture* :  and  it  is  said,  that  riene  en  arren 
is  not  a  good  plea,  without  concluding  et  issmt  nil  debef. 


In  debt  on  bond,  or  other  specialty,  the  general  issoe  of  tioii  ed 
factmrn  is  good,  in  all  cases  where  the  deed  was  not  executed^  or 
varies  from  the  declaration' :  And  the  defendant  may  give  in  evidence 
vnder  it,  that  the  deed  was  delivered  as  an  escrow*",  to  a  third 
person ;  or  that  it  was  void  at  common  law  ah  inMo^^  being  ob- 
tained by  fraud,  or  made  by  a  married  woman^,  lunatic',  &e.  or  that 
it  became  void  after  it  was  made,  and  before  the  commencement  of 
the  action",  by  erasure,  alteration,  cancelling,  &c.  or  that  a  hail  bond 
was  taken  after  the  return  day  of  the  writ,  conditioned  for  the  defen- 
dant's appearance  on  the  return  day".    But  he  cannot  give  in  evi- 


•  «  Ld.  Roym.  1300.  2  Str.  778.  1  Bar- 
nard. K.  B.  15.  8  Mod.  106.  S23.  332.  S.  C 

^  Id.  F6rt  363.  367.  5  Bur.  2366.  And 
tiie  pie*  of  nil  dtbei,  in  debt  on  bond,  is  bad 
im  a  general  demurrer,  tbougb  perhaps  it 
might  be  aided  after  verdict.  2  Wils.  10. 
And  aee  further,  as  to  the  cases  in  which 
nttdtbei  is  or  is  not  a  good  plea,  Com.  Dig. 
Ut.  PUmUt,  2  W.  17.  1  Saund.  38.  (3).  2 
Saund.  187.  a.  (2).  CbiUy  on  Pleading,  1 V. 

476, 7,  8. 

«  5  Esp.  Rep.  3S.    ' 
^   ^  Gilb.  DtfM,  438. 
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ftf.  440.  eitea  Bro.  IkUe,  113.  Keilw. 

«  Gov.  Dig.  tit  Pkttkr,  2  W.  18.  and  loe 


6  Taunt.  394.  2  Marsh.  96.  S.  C«  4  Maule 
&  Sel.  470. 

»  2  Rol.  Abr.  683.  1.  5.  T.  Raya.  197. 
Mod.  Cas.  217.  4  Bsp.  Rep.  255. 

^5  Co.  1 19.  and  see  2  Wila.  341.  347.  bet 
aee  2  Stark.  iVi.  Pri.  33.  where  itwaa  ruled, 
that  the  defendant  cannot,  under  the  plea 
of  non  est  factum  to  a  declaration  upoa  a 
bond,  go  into  evidence  to  shev  t  hat  the  com- 
sideration  was  illegal  at  common  law :  aad 
feearf.36.  imnolu, 

k  2  Campb.  272. 

^2$^.  1104.  butsceS  Salk.  675. 

■»5Co.  119.  b.  Sar.  71.  icnft.  cenAnt. 

•  4  Maule  &;  Sd.  338.  and  tea  ft  DanL 
k  Baal,  569. 
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dence,  ander  the  general  issue,  that  the  deed  was  void  or  voidable  by 
infancy^  duress^,  per  mina^^  &c.  or  that  it  was  void  by  act  of  par- 
liament', as  by  the  statutes  of  usury^,  or  gaming^,  &c.  In  these 
cases  therefore,  the  defendant  must  plead  specially.  So  he  must 
plead  payment,  at  or  after  the  day,  performance,  or  any  matter 
in  eoTciMe  of  perbuDaiice,  as  non  dammficattis  to  a  bond  of  iodem- 
Bity,  no  award  io  an  arbitration  bond,  or,  to  a  bail  bond,  no  process 
to  arrest  the  defendant%  &c.  He  must  also  plead  specially,  in  du- 
charge  of  the  action,  a  tender  or  set  off. 

In  debt  on  record,  the  general  issue  of  nvl  tiel  record  is  proper, 
where  there  is  either  no  record  at  all,  or  one  different  from  that 
which  the  plaintiff  has  declared  oii^  But  as  this  plea  only  goes 
to  the  existence  of  the  record,  the  defendant  must  plt^d  payment, 
or  any  matter  in  discharge  of  the  action  :  And  if  an  action  of  debt 
he  brought  here,  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel  record 
must  condude  to  the  countryK^ 

In  actions  upon  the  ca«e,  tiie  defendant  upon  the  general  issue  of 
not  guilcy,  may  not  only  put  the  plaintiff  upon  proof  of  the  whole 
<;harg€  contained  in  the  declaration,  but  may  offer  any  matter  in 
excuse  or  justification  of  it^;  or  he  may  set  up  a  former  recovery, 
release,  or  satisfaction^ :  For  an  action  upon  the  case  is  founded 
upon  the  mere  justice  and  conscience  of  the  plaintiff's  case,  and  is 
in  the  nature  of  a  bill  in  equity,  and  in  dlect  is  so ;  and  therefore 
such  a  former  recovery,  release,  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  :  since,  whatever  will,  in  equity  and 
conscience,  according  to  the  circumstances  of  the  case,  bar  the 


*  The  contract  of  ao  infant  seem^  in  ge-  -S  Stark.  Ni.  Pri,  36. 

neral  to  be  void;  though  in  the  cave  of  a  ^2  lost  482,  3. 

bond,  &c.  his  infancy  must  be  pleaded  to'  <  5  Co.  1l9.  a. 

avoid  it.  5  Co.  119.  a.  Oilb.  Deifi,  437.  2  ^  1  Str.  498. 

Salk.  675.  1  Ld.  Raym.  3l5.  S.  C.  but  see  'Say-  Rep.  116. 

1  Salk.  279.  where  Treby,  Ch.  J.  said,  that  f  Glib.  Debt,  444.  3  Mod.  41. 

a  prooiise  of  an  iofont  is  absolotely  void  ;  K  5  East,  473.  2  Smith  R.  S!l.  S.  C.  and 

bot  a  bond  takes  effect  by  sealing  and  de-  see  1  Barn.  &  Aid.  153. 

livery,  and  cooseqaentty  is  a  more  delibe-  ^  2  Mod.  276,  7.  3  Mod.  166.  Com.  Rep. 

rmteact,  and  tberefbre  i;*  only  voidable:  and  873.  1  Wils.  44. 1*75. 

aee  3  Bar.  1794. 1805.   Lawes  on  Pleading,  '  3  Bar.  1353.  1  Blac.  Rep.  388.  S.  C. 
p.  569.  3  Taunt  307.    3  Maule  fc  SeL  477. 
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plaiDtiff *8  recovery,  may  in  this  action  be  given  in  evidence  by  the 
^lefendant ;  because  the  plaintiff  must  recover  uppn  the  justice  and 
conscience  of  bis  case,  and  upon  that  only.  In  trover^  it  is  com- 
monly said,  there  is  no  special  plea  except  a  release ;  but  this  is  a 
mistake:  for  the  defendant  may  plead  specially  any  thing  else, 
which,  admitting  the  plaintiff  had  once  a  cause  of  action,  goes  to 
discharge  it,  as  the  statute  of  limitations^  a  former  recovery^  && 
In  an  action  for  words^  the  truth  of  the  words  cannot  be  giTen  in 
evidence,  under  the  general  issue  of  not  guilty^.  But  the  defendant 
in  such  an  action  may  prove,  on  the  general  issue,  in  mitigatioa  of 
damages,  such  facts  and  circumstances  as  shew  a  ground  of  sns* 
picion,  not  amounting  to  actual  proof  of  the  guilt  of  the  plabtiflP*. 
So,  in  an  action  for  a  libel^  the  defendant  may  give  in  evidence,  on 
the  general  issue,  in  mitigation  of  damages,  not  only  that  there  were 
rumours  and  reports,  of  the  same  tenor  as  in  the  supposed  libel,  pre- 
viously current,  but  that  the  substance  of  the  libdlous  matters  had 
been  published  in  a  newspaper ;  and  he  is  not  required  to  lay  a  basis 
for  this  evidence,  by  producing  the  newspaper  at  the  trial*.  In  an 
action  for  slander  however,  it  is  not  competent  for  the  defendant, 
under  the  general  issue,  to  offer  in  mitigation  of  damages,  evidence 
that  the  specific  facts  in  which  the  slander  consists,  and  for  which 
the  action  is  brought,  were  communicated  to  him  by  a  third  person': 
And  the  plaintiff  is  not  permitted,  in  an  action  for  a  libd,  to  go  into 
evidence,  on  the  general  issue,  to  shew  that  the  allegations  in  the  libel 
are  false :  Neither  can  he  give  in  evidence  subsequent  declarations  by 
the  defendant,  where  the  intention  of  the  publication  is  not  equivocal*. 
And,  by  the  8  &  0  W.  III.  c.  27.  §  6.  "  no  retaking  on  fresh  pursuit 
^  shall  be  given  in  evidence,  on  the  trial  of  any  issue,  in  any  action 
^^  of  escape  against  the  marshal,  &c.  unless  the  same  shall  be 
^*  specially  pleaded ;  nor  shall  any  special  plea  be  received  or  al- 
**  lowed,  unless  oath  be  first  made  in  writmg  by  the  defendant,  and 


« 1  Lutw.  99.  «  Willeg,  ^.  9  Str.  IQOO.   1  Bos.  k  Pol. 

k  1  Show.  146.   Id  the  case  of  fVebb  ▼.  ^^S.  2  Bos.  &  Pul.  295.  (a). 

JFox  aud  another,  7  Duinf.  &  Kast,  39 J.  the  ^  Peake>s  Erid.  1  Ed.  p.  987.  and  ice  9 

defeodaDt  in  inner  pleaded  bankruptcy  in  Caoipb.  931.  1  Maule  &  8eL  884.    1  Holt, 

the  plaintiff  specially;   but  Lord  Ketiyon  NLPri.306,t. 

waa  of  opinion,  that  this  plea  would  haTe  «  1  Holt,  NL  Pri*  299. 

I>een  had  on  special  denorrer.    Id,  S96.  ^  ItL  533, 

AtUi,  668.  {d),  I S  SUrk.  NL  PrL  93. 
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<<  filed  in  the  proper  office,  that  the  prisoner,  for  whose  escape  sueb 
*<  action  is  brought,  did  escape  without  bis  consent,  privity  or  know- 
"  ledge^. 

In  detinuey  the  defendant  may  give  in  evidence,  under  the  general 
issue  of  nan  detinet^  a  gift  from  the  plaintiff;  for  that  proves  he  de- 
Uineth  not  the  plaintiff's  fi^oods^.  But  he  cannot  give  in  evidence, 
that  the  goods  were  pawned  to  him  for  money,  which  is  not  paid ; 
but  he  must  plead  it. 

In  trespass  to  the  person^  the  general  issue  of  not  guilty  may 
be  properly  pleaded,  if  the  defendant  committed  no  assault,  battery, 
or  imprisonment,  &c. ;  in  trespass  to  personal  property,  if  the  plain- 
tiff had  no  property  in  the  goods ;  and  in  trespass  to  real  property,  if 
be  was  not  in  possession  of  the  land,  &c« :  And  liberum  tene^ 
mentum^  or  other  evidence  of  title  or  right  to  the  possession,  may 
be  given  in  evidence  under  the  general  issue^.  But  the  defendant 
cannot  justify,  under  the  general  issue,  cutting  the  posts  and  rails 
of  the  plaintiff^  though  erected  upon  the  defendant's  own  land  ;  there 
being  no  question  raised  as  to  the  property  remaining  in  the  plaintiff"** 
And  regularly,  by  the  common  law,  matter  of  justification  or  excuse 
roust  be  specially  pleaded*;  as  in  trespass  to  the  person,  son  assault 
demesne,  or,  in  trespass  to  real  property,  a  licence^ ;  that  the  beasts 
came  through  the  plaintiff's  hedge,  which  he  ought  to  have  repaired ; 
or  in  respect  of  a  rent  charge,  common,  or  the  like* :  And  the  de- 
fendant must  plead  specially  a  release,  or  other  matter  in  discharge 
of  the  acUon\  But  in  actions  against  justices,  &o.  and  in  various 
other  cases,  the  defendant,  by  act  of  parliament',  is  allowed  to  plead 


*  At  to  the  form  of  tbe  affidavit,  tee  2 
Blac.  Rep.  1059. 

»»Co.  Lit,  «83. 

«  Andr.  108.  Willes,  999.  7  Durnf.  k 
Eaatt  354.  8  Darnf.  &  Eiut,  403. 

*  8  £a«t,  404. 

*  Co.  Lit.  289,  3.  9  RoL  Abr.  689.  19 
Mod.  190. 

fHob.  n4,5.  2  Darnf.  &  East.  168.  7 
TaanL  156.  but  see  21  Hen.  VII.  28.  a. 
ptt  ittdtf  cotUfM* 

s  Go.  Lit.  283. 

}  3  Bnr.  1353. 


'  See  particolariy  the  sUtutet  43  Eliz.  c. 
2.  $  19.  7  Jac.  I.  c.  5.  21  Jac.  L  c.  12.  §  5. 
1 1  Geo.  n.  c.  19.  §  21.  23  Geo.  IH.  c.  70.  ( 
34.  94  Geo.  III.  sess.  2.  c.  47.  §  35.  39.  2a 
Qeo.  in.  c.  37.  §  23.  42  Geo.  III.  c.  85.  ( 
6.  43  Qeo.  II L  c.  99.  §  70.  And  see  further^ 
as  to  what  must  be  pleaded  specially,  or 
may  be  giveu  in  evidence  under  tbe  general 
issue,  in  different  actions,  Cbitty  oo  Plead- 
ing, 1  V.  p.  469,  fl&c  and  in  tba  action  of 
mtnmipgii  in  particular,  Lawes  on  Pleadings 
Chap.  XVL  p.  520j  fcc 
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tbe  general  issue,  and  give  the  special  matter  in  eTidence*.  In  an 
action  of  trespass  for  false  imprisonment,  a  constable  may  justify 
under  the  general  issue,  though  he  acted  without  a  warrant,  provided 
there  were  a  reasonable  charge  of  felony  made ;  although  he  after- 
wards discharge  the  prisoner,  without  taking  him  before  a  magis- 
trate, and  although  it  should  turn  out  in  fact,  that  no  felony  was 
committed^.  But  a  private  individual,  who  makes  the  charge,  and 
puts  the  constable  in  motion,  cannot  justify  under  the  i|;pneral  issue : 
be  must  plead  the  special  circumstances  by  way  of  justification,  in 
order  that  it  may  be  seen  whether  his  suspicions  were  reasonable*". 

Where  the  defence  consists  of  matter  of  fact,  and  the  general  issae 
may,  it  ought  to  be  pleaded  ;   it  being  in  such  case  a  good  cause  of 
demurrer,  that  the  plea  amounts  to  the  general  issued    But  it  is  ob« 
servable,  that  in  many  cases,  where  the  defence  consists  of  matter  of 
law,  the  defendant  may  either  plead  it  specially,  or  give  it  in  evidence 
under  the  general  issue ;   as  in  assumpsit^  infancy,  accord  and  satis- 
faction, or  a  release,  &c.  may  be  either  pleaded,  or  given  in  evidence 
upon  non  €LSsmnpsit ;    and  in  debt  on  bond,  made  by  a  married 
woman,  the  defendant  may  either  plead  coverture,  or  give  it  in  evi- 
dence upon  fion  est  factum.    In  these  cases,  from  the  nature  of  the 
defence,  the  plaintiff  has  an  implied  colour  of  action ;  bad  indeed  in 
point  of  law,  if  the  facts  pleaded  be  true,  but  which  is  properly  re- 
ferred to  the  decision  of  the  court.    And  where,  from  the  nature  of 
tbe  defence,  the  plaintiff  would  have  no  implied  colour  of  action,  the 
defendant  in  some '  cases  is  allowed  to  give  him  an  express  colour^. 
Thus,  in  the  common  and  almost  only  case  where  express  colour  is 
now  given,  if  in  an  action  of  trespass  quare  clausum  JregUf  the 
defendant  plead  a  possessory  title  under  a  demise  from  a  third  person, 
(for  if  he  claim  under  the  plaintiff,  there  is  an  implied  colour,)  this, 
without  more,  would  amount  to  the  general  issue' ;    for  it  goes  to 
deny  that  the  trespass  was  committed  in  the  plaintiffs  close  ;   but  if 
the  defendant,  after  stating  his  own  title,  supposes  (as  is  usual,)  that 
the  plaintiff  entered  upon  him,  under  colour  of  a  former  deed  of  feoff- 


*  Co.  Lit  SS3.  *  For  tfto  diSirenoe  betweoD 

^  1  Holt,  NL  Pru  476.  tm^inf  oulour,  aee  an  argameMt  of  lliiitt^  m 

«  Co.  Lit  303,  b.  Ihc  pL  803,  4.  QUb.  JUg,  Plae.  303. 

CP.60,61.  •SDwnt  fc£Mt,406.  llh^^lS. 
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tnent  without  livery,  and  that  he  re-entered,  this  creates  a  question  of 
law,  fur  the  decision  of  the  court ;  and  by  that  means  prevents  the 
plea  from  amounting  to  the  general  issue  :  and  being  matter  of  sup*- 
posal,  it  is  not  traversable. 

In  irespcutB  for  taking  goods,  if  the  ilefendaot  plead  that  A,  was 
possessed  of  them,  as  of  his  proper  goods,  and  sold  them  in  market 
overt,  or  that  B.  stole  the  goods  from  A.  and  waived  them  within  his 
manor,  wherefore  he  took  them,  the  defendant  must  give  colour ;  for 
bis  plea  proves  that  no  property  was  in  the  plaintiff,  so  he  had  no 
colour  of  action :  And  the  colour  usually  given  in  such  cases  is,  that 
the  defendant  bailed  the  goods  to  a  stranger,  who  delivered  them  to 
the  plaintiff,  from  whom  the  defendant  took  them.  But  in  the  same 
cases,  if  the  defendant  plead  that  A.  sold  the  goods  in  market  overt, 
without  saying  that  they  were  his  own,  or  that  B.  took  tht>m  de  9U0- 
dam  ignoto,  and  waived  them,  the  plea  is  good  without  colour ;  for 
it  does  not  deny  but  that  the  property  was  in  the  plaintiff,  and  the 
defendant  is  not  bound  to  shew  expressly  in  whom  it  was*. 


Pleas  in  bar  are  single  or  double ;  or  in  other  words,  the  defendant 
may  rely  upon  a  single  ground,  or  plead  several  matters  in  his  de- 
fence. At  common  law,  the  defendant  could  only  have  pleaded  a 
single  matter  to  the  whole  declaratbo  ;  which  rigour  often  abridged 
the  justice  of  his  defence,  and  was  doubtless  one  cause  of  perplexed 
inartificial  pleadiivg ;  the  party  endeavouring  to  crowd  as  much  rea- 
soning as  he  could  into  his  plea,  however  intricate  repugnant  and 
contradictory  he  made  it  by  so  doing''.  But  even  at  common  law, 
the  defendant  might  have  pleaded  several  matters,  to  different  parts 
of  the  declaration ;  as  not  guilty  to  part,  and  to  other  part  a  justifi- 
cation, or  release,  &c.  And  where  there  were  several  defendants, 
each  of  them  might  have  pleaded  a  single  matter  to  the  whole,  or 
several  matters  to  different  parts  of  the  declaration^.  And  now,,  by 
the  statute  for  the  amendment  of  the  law**,  "  the  defendant  or  tenant 


•  Dr.  Lt^fieWt  caae,  10  Co.  90.  b.     And  Pleading,  1  V.  p.  498,  &c. 
for  more  of  tbe  doctrioe  coneeroing  eohtstt         ^  2  Eunom.  141.  and  Me  Chitty  QDplcad« 

see  the  eaiae  case,  per  totum  ;  Doot  &  Stud.  ing,  1  V.  p.  230,  31. 
iib.  2.  c.  53.  8  Salk.  27S.  3  Blac.  Com.  « Co.  Lit  303.  a. 

209.  3  Reeve's  HiH.  $4^  438.  Cbitty  qd         ^4  Aoii«  c  16,  i  4, 5. 
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^  in  any  action  or  suiti  or  any  plaintifT  in  replemn^  in  any  court  of 
^*  record,  may,  with  the  leave  of  the  same  court,  plead  as  many  seve* 
^'  ral  matters  thereto,  as  he  shall  think  necessary  for  bis  defence : 
^^  Provided  nevertheless,  that  if  any  such  matter  shall,  upon  a  de- 
**  murrer  joined,  be  judged  insufficient,  costs  shall  be  f^iven  at  the 
*^  discretion  of  the  court ;  or  if  a  verdict  shall  be  found,  upon  any 
**  issue  in  the  said  cause,  for  the  plaintiff  or  demandant,  costs  shall 
**  be  also  given  in  like  manner  ;  unless  the  judge  who  tried  the  said 
*'  issue,  shall  certify  that  the  said  defendant  or  tenant,  or  plaintiff  in 
<'  repleviHy  had  a  probable  cause  to  plead  such  matter,  which  upon 
*^  the  said  issue  shall  be  found  against  him.  Provided  also,  that 
^'  nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of 
**  appeal  of  felony,  &c.  or  to  any  writ,  bill,  action  or  information, 
'*  upon  any  penal  statute"." 

Upon  this  statute  it  has  been  holden,  that  the  defendant  shall  not 
be  allowed  to  plead  any  pleas  that  are  manifestly  inconsistent,  such 
as  non  as9umpHf*y  or  non  est  factum%  to  the  whole  declaration,  and 
a  tender  as  to  part ;  for  one  of  these  pleas  goes  to  deny  that  the 
plaintiff  ever  had  any  cause  of  action,  and  the  other  partially  admits 
it  So  the  defendant  is  not  allowed  to  plead  non  a##iimp«it  and  the 
stock -jobbing  act** ;  or  a  plea  of  alien  enemy  with  non  a«#tfm/mf*,  a 
tender',  or  other  inconsistent  matter*.  And  he  shall  not  plead  seve- 
ral matters  which  require  different  trials,  as  in  dower,  ne  unquee  ac^ 
couple  en  loyal  matrimonie  and  a  mortgage,  or  ne  unques  eeitie 
que  dowet^ ;  for  the  first  matter  is  triable  by  the  bishop,  and  the 
others  by  a  jury,  and  if  the  former  be  found  against  the  defendant, 
the  judge  cannot  certify  that  he  had  a  probable  cause  of  pleading  it. 
The  statute  for  pleading  double  does  not  extend  to  any  action  or 
information  upon  a  penal  statute' :  And  as  the  king  is  not  bound  by 


*  4  Aon. c.  16.  5  7.  MO  East.  326. 
»  Kag9  ▼.  Patch,  T.  97  Geo.  III.  K.  B.  4  '12  E»it,  206. 

Dainf.  Ac  East,  194.  2  Blac.  Rep.  723.  3  ^  Com.  R«p.  148.    3  Blae.  Rep.  1157. 

Wilf.  145.  S.  C.  1^:07.  but  Me  8  Wils.  118.  aemk  «Mlr». 

*  5  Darnf.  &  Eait,  97.  4  Taant  459.  .1  §  7.  ntpn;  and  tee  I  BarnanL  K.  & 
«  1  Boi.  k  Pol.  222.  17.  Cat.  tonp.  Haidw.  262.  2  Sir.  1044.  S- 

*  3  Blac  Rep.  1326.  /Umt  ▼.  HendtrtoH,  C.  4  Dunif.  Ac  Eatt,  701.  K.  B.  Pr.  Bif. 
E.  31  Geo.  IIL  C.  P.  1  Bot.  le  Pal.  322.  faj.  SI  8.  Baniet,  15.  353.  365.  3  Wils.  21.  1 

.3Bos.abPaL73.  10Eait,337.  Bot.  «t  Pol  332, C. P. 
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this  statute*,  the  defendant  cannot  plead  double  in  an  information  of 
in'ruston^;  in  quare  impedit,  where  the  king  is  a  party^;  or  in 
scirtf/aciaa,  for  a  bond  debt  to  the  king' :  nor  could  he  plead  double^ 
till  the  statute  32  Geo.  III.  c.  58.  in  an  information  in  nature  of 
quo  warranto*. 

In  the  Common  Pleas,  the  defendant  was  not  formerly  allowed  to 
plead,  in  a9Bump$iU  non  cuMumpM  and, infancy',  or  a  release*,  or 
setoff^;  in  debt  on  bond,  non  est  factum  and  solvit  ad  or  post 
diem^ ;  in  debt  for  rent,  nU  debet  and  nil  habuit  in  tenementU/^ ; 
in  trover^  not  guilty  and  the  bankruptcy  of  the  plaintiff' ;  or  in  tres' 
passy  not  guilty  and  a  justifiraiion"^,  or  release  of  a  particular  tres- 
pass** :  But  of  late  years,  the  couri  has  been  less  strict  than  formerly, 
in  the  construction  of  the  act  of  parliament  for  pleading  double, 
which  is  general,  and  a  remedial  law° :  and  accordingly  it  is  now 
settled  that,  with  the  exceptions  mentioned  in  the  preceding  para- 
graph, the  defendant  may  in  general  plead  as  many  different  matters 
as  he  shall  think  necessary  for  his  defence,  though  they  may  appear 
at  first  view  to  be  contradictory  or  inconsistent ;  as  non  assumpsit 
and  the  statute  of  limitations^,  or  non  est  factum  and  the  statute  of 
gaming,  or  usury"* ;  or  in  trespass^  not  guilty  and  a  jostifioation% 
accord  and  satisfaction,  or  tender  of  amends*,  &c.  So  he  may  plead 
non  assumpsit  and  infancy,  or  a  release',  or  not  guilty  and  liberum 
tenementum^ :  though  as  infancy  may  be  given  in  evidence  upon 
non  assumpsit^  and  liberum  tenementum  upon  not  guilty,  the  plead- 
ing of  these  matters  specially  seems  to  be  unnecessary.    And  the 


•  1  P.  Wms.  220.  Forrest,  57. 
^AUomsy  QmertUy,  AUgood,  Parker,  1. 

Hacw.Sira  W,  PhilUpt,  H.  20  Geo.  11. 
Parker,  16. 

«  Rex  V.  Archbithop  cf  York,  Willes,  533. 
Barnes,  353.  S.  C. 

'Forrest,  57.  bat  see  Bunb.  96.  Com. 
Rep.  422.  9emb,  totUru  ;  which  cases  how* 
eyer  were  in  effect  over-mlcd  by  the  case  of 
the  AUornejf  Gemrair.  AUgood,  Parker,  1. 

•  1  P.  Wms.  220.  Parker,  10. 
'Baroes,  363. 

c  Gas.  Pr.  C.  P.  154.  Bimes,  328.  S.  C. 
k  Barnes,  933. 


1  Barnes,  363.  2  Blac.  Rep.  905.  993. 

^  Cas.  Pr.  C.  P.  154.  Barnes,  333.  S.  C. 

I  Barnes,  360. 

n  Cas.  Pr.C  P.  154.  Barnes,  339. 

n  Barnes,  351. 

«>  Id,  347, 8. 

P/dS61. 

4  2  Bos.  &  PoL  12.  and  see  id  549. 

'  Barnes,  355,  6.  965. 

•  Id,  366.  2  Blac.  Rep.  1099. 

t  fFfigki  T.  Gregory^  T.  32  Geo.  III.  C.  P. 
Imp.  G.  P.  300. 

«  Caa.  Pr.  C.  P.  153.  Baroes,  336,  S.  a 
/j.366. 
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plaintiff  in  replemn  may  plead  io  bar  to  the  defendant's  aYOwry  or 
cognizance,  that  be  did  not  hold  as  tenant,  and  no  rent  in  arrear,  with 
a  plea  of  infancy'.  But  in  an  action  on  a  deed  made  beyond  seas, 
the  oourt  of  Common  Pleas  would  not  permit  the  defendant  to  plead 
non  eU  factum^  where  he  relied  in  some  of  his  pleas,  on  matters  of 
defence  which  necessarily  imported  the  execution  of  the  deed^ 

By  the  statute  32  Geo.  111.  c.  58.  it  is  enacted,  that  ''  it  shall  be 
^'  lawful  for  the  defendant,  to  any  information  in  the  nature  of  a  qmo 
**  warranto^  for  the  exercise  of  any  office  or  franchise  in  any  city, 
<<  borough,  or  town  corporate,  to  plead  that  he  had  first  actually 
^*  taken  upon  himself,  or  held  or  executed  the  office  or  franchise 
*^  which  is  the  subject  of  such  information,  six  years  or  more  before 
'^  the  exhibiting  of  such  information,  &c. ;  which  plea  shall  and  may 
^'  be  pleaded  either  singly,  or  together  with  and  besides  such  plea  as 
^^  he  might  have  lawfully  pleaded  before  the  passing  of  the  act ;  or 
^'  such  several  pleas  as  the  court  on  motion  shall  allow."  In  the 
construction  of  which  statute  it  has  been  holden,  that  the  legislatmre 
intended  to  give  a  defendant  in  such  a  proceeding,  tlie  liberty  of 
pleading  several  pleas,  whether  with  or  without  the  plea  of  the 
statute  of  limitations ;  the  concluding  words  of  the  act  being,  *'  or 
such  seTeral  pleas,  &c''."  But  this  statute,  as  well  as  the  9  Ann. 
c.  20.  is  confined  to  corporate  offices**. 

In  order  to  plead  two  or  more  matters,  in  the  King's  Bench,  it  is 
not  necessary  that  an  affidavit  should  be  made  of  the  facts ;  bat  the 
court  formerly  expected  to  be  informed  what  the  matters  were,  that  were 
desired  to  be  pleaded,  in  order  to  judge  whether  they  were  proper* ; 
though  now,  the  motion  for  leave  to  plead  several  matters  is  in  that 
court  become  a  mere  motion  of  course,  which  only  requires  connael's 
signature :  And  the  motion  paper  being  delivered  to  the  cleriL  of  the 
rules,  he  will  draw  up  a  rule  (hereon^  a  copy  of  which  should  be 
delivered  with  the  plea,  if  it  be  then  ready;  or  otherwise  the 
plauitiff*s  attorney  should  have  notice,  that  instructions  have  been 


•  5  TMOt.  340.  1  Marsh.  74.  S.  C.  pleading  teoeral  pleaa,  Chitty  on  Plwitii^ 

k  3  Tannt.  385.  1  V.  p.  540,  flee 

c  8  Duraf.  ft  £ait,  467.  •  R.  T.  5  &  6  Geo.  IL  (h).  K,fi. 

*9  Eait,  469.  And  see  further,  as  to  f  Appendi  Chap.  XXVLiS, 
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given  for  the  role,  aod  that  a  copy  tvill  be  deliTered  as  soon  as  it  is 
Jra\%n  ti|).  In  the  Common  Pleas,  the  rule  to  plead  several  matters 
is  dmwn  up  by  the  secondaries*;  and  they  will  draw  it  up  as  a 
matter  of  cou'  se,  on  a  brief  or  motion  paper  signed  by  a  serjeant, 
waI)out  a  rule  to  shew  cauM*,  for  leave  to  plead  the  following  pleas, 
viz,  in  anftumpnif^  non  atummpsit  and  non  assumpM  infra  $ex 
annoh,  or  a  rf*i<*asH,  or  set  oflp;  non  a9$ufnp9it  as  to  part,  with  a 
tender  and  set  off;  non  assumpsit  and  a  dinehar^e  under  an  in- 
solvent act,  or  T>/ene  arimintMravit^  generally  or  specially ;  plen9 
adminiMfrarit  and  a  set  ofT,  or  ne  unqves  executor  and  plone  ad^ 
miniMtracit :  in  debt  on  bon  I,  non  est  factum  and  infancy  or  duress, 
or  9ofvit  ad  diem  and  a  ^(i  off;  and  in  treupans^  not  guilty  and 
liherum  tpnementum^  son  assault  demesfie^  moUiter  manus  tm- 
poftiiit^  or  a  tender  of  amends'*.  But  in  other  cases,  the  court  must 
be  move<l  in  term  time,  for  a  rule  to  shew  cause,  why  the  defendant 
should  not  have  leave  to  plead  the  several  matters  intended  to  be 
pleaded^ :  And  formerly,  where  (he  pleas  were  contradictory,  as  not 
guilty  and  a  licence  or  general  release  in  trespass^  the  defendant  was 
oblii^ed  to  make  it  appear  by  affidavit,  that  it  was  necessary  for  his 
defence  to  insist  upon  both''.  So  an  affidavit  was  required  to  be  made 
by  an  executor  or  administrator,  that  he  had  .fully  administered,  and 
by  an  heir  that  he  had  nothing  by  descent,  before  he  could  move  to 
plead  plene  admininistravitf  or  riens  per  discent^ :  but  now,  an 
affidavit  is  dispensed  wi(h  in  these  cases'.  The  motion  for  leave  to 
plead  several  matters  cannot  be  made  in  this  court,  till  the  defendant 
has  appeared';  but  afterwards,  it  may  be  made  at  any  time  before 
judgment** :  and  if  the  time  for  pleading  be  nearly  expired,  the 
court,  on  the  same  motion,  will  allow  the  defendant  further  time,  on 
putting  the  plaintiff  in  as  good  a  situation^  The  rule  nm  being 
drawn  up,  a  copy  of  it  should  be  made  and  served  on  the  plaintiff's 
attorney,  shewing  him  the  original  rale ;  and  on  the  day  of  shewing 
cause,  the  court,  on  an  affidavit  of  service,  will  make  the  rule  ab- 
solute  :  which  latter  rule  being  drawn  up  by  the  secondaries,  a  oopy 
thereof  should  be  made  and  annexed  to  the  plea,  before  it  is  filed  or 


*  Append.  Chap.  XXVL  §  9. 

*  lap.  C  P.  899«  300. 

*  Bar  net,  35U 

«  Cat.  Pr.  C.  P.  154,  Bamesi  938.  S.  C. 


'BaniM,347,8.36i. 

t/dL33t.    • 

k  Cat.  Pr.  C.  P.  154.  Baniea,  389.  S.  € 

*  lap.  C.  P.  301. 
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delivered*.  In  vacationf  a  jiul^e  on  summons  ^ill  make  an  order 
for  the  clerk  of  the  rules  in  Uie  King's  Bench,  or  secondaries  in  the 
Common  Pleas,  to  draw  up  the  rule,  on  producing  a  brief  or  motion 
paper,  signed  by  a  counsel  or  Serjeant,  for  that  purpose*".  In  the 
King's  Bench,  if  several  pleas  be  filed,  to  the  whole  or  part  of  a 
declaration,  without  a  rule  to  plead  several  matters  being  drawn  up, 
or  instructions  given  for  it  to  the  clerk  of  the  rules,  they  are  con- 
sidered as  a  nullity,  and  the  plaintiff  may  sign  judgment^  ;  or,  in  the 
Common  Pleas,  he  may  apply  to  the  court,  to  strike  out  one  of 
them**:  But  if  a  rule  be  obtained,  and  the  pleas  put  in,  without 
saying  by  leave  of  the  courts  it  is  only  an  irregularity,  or  at  most 
cause  of  special  demurrer  for  duplicity*. 

Respecting  cotts^  upon  the  statute  of  Anne,  the  intention  of  the 
legislature  appears  to  have  been,  that  if  there  be  several  matters 
pleaded,  some  of  which  are  found  for  the  plaintiff,  he  shall  be  entitled 
to  the  costs  of  those',  notwithstanding  other  matters  are  found  for 
the  defendant*,  which  entitle  him  to  judgment  upon  the  whole  record; 
unless  the  judge  before  whom  the  cause  was  tried,  shall  certify  that 
the  defendant  had  a  probable  cause  to  plead  the  matters  which  are 
found  against  him.  That  this  is  the  true  construction  of  the  statute 
will  appear  from  the  following  cases. 

In  trespass^  the  defendant  pleaded  not  guilty  and  several  jus- 
tifications ;  upon  the  trial,  the  plaintiff  not  proving  his  possession  of 
the  locHS  in  quo^  the  defendant  had  a  verdict ;  and,  by  direction  of 
DenMOfi,  J.  the  verdict  was  entered  upon  the  general  issue  only; 
upon  whicli  there  was  a  motion  for  a  ventre  de  fiouo :  but  the  court 
refused  the  motion,  saying,  the  verdict  was  complete,  and  determined 
the  cause ;  Chat  the  plaintiff  was  not  entitled  to  damages,  though 


•  Inp.  C.  P.  301. 
k  I<L  303. 

«  /Vr  Buffer,  Just,  in  Bedford  aod  GatfUfd, 
U.  26  Geo.  HI.  K.  B.  A:jte,  584. 

•  I  Bof.  k,  Pol.  415.  Ante,  584. 

•  1  Wilt.  219.  and  sea  Gowp.  500, 501. 
wliere  the  coort  held,  that  though  an  in- 
Ibnnatioii  agaiott  Mveral  defendants,  for 
usurping  teteral  offices,  can  only  be  filed 
dy  feme  cf  tim  eomtf  yet  that  lea?e  need  not 
appear  on  the  record. 


Mn  5ayrr*«  Law  of  Costs,  p.  893.  it  is 
said,  he  shall  bate  the  costs,  not  only  of 
Uum  matters,  but  also  of  the  efiltrt,  not- 
withstanding they  are  found  for  the  de- 
fendant. But  this  seems  to  be  a  mistake ; 
for  the  defendant  being  entitled  to  jndgment 
upon  the  matters  found  for  him,  is  coiisr 
quently  entiUed  to  the  ooitt  of  tbem.  11 
East,  263. 

r  7  Emft,  583. 
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tbey  said  he  might  have  insisted  to  have  a  verdict  entered  on  the 
ether  issues,  for  the  sake  of  costs,  vrbich  he  vfould  be  entitled  to,  unless 
the  judge  certified  that  the  defendant  had  probable  cause  to  plead 
such  plea*. 

Where  the  defendant  pleads  not  guilty,  and  a  justification  to  which 
theplaintifi'demurs,  and  the  plaintiff  has  judgment  on  the  derourrery 
but  is  nonsuited  on  the  plea  of  not  guilty,  he  shall  nevertheless  be  al- 
lowed the  costs  of  the  demurrer,  which  shall  be  deducted  out  of  the  costs 
allowed  to  the  defendant^  And  if  one  of  several  pleas,  pleaded  by  the 
defendant,  be  adjudged  bad,  on  a  demurrer  to  the  plaintiff's  re- 
plication, the  plaintiff  is  entitled  to  have  the  costs  of  those  pleadings 
deducted  from  the  costs  taxed  for  the  defendant  upon  the  posteOf  if 
afterwards,  upon  the  trial  of  the  issues  joined  on  the  other  pleas,  the 
defendant  should  have  a  verdict ;  even  though  it  should  appear,  on 
the  whole  of  the  record,  that  the  plaintiff  had  no  cause  of  action^. 
But  if  the  plaintiff  take  issue  on  several  pleas,  one  of  which  is  in- 
sufficient in  law,  and  has  a  verdict  on  all  the  issues,  except  that  joined 
on  the  insufficient  plea,  which  is  found  for  the  defendant,  and  after- 
wards judgment  is  entered  for  the  plaintiff,  still  he  shall  not  be  al- 
lowed any  costs  upon  the  issue  found  for  the  defendant^.  And  it  has 
been  resolved,  at  a  meeting  of  all  the  judges,  that  if  there  be  a  cer- 
tificate upon  the  43  Eliz.  the  plaintiff  shall  not  have  the  costs  of  any 
plea  pleaded  with  leave  of  the  court ;  although  the  issue  thereupon 
joined  be  found  for  him,  and  the  judge  have  not  certified,  that  the  de- 
fendant had  a  probable  cause  for  pleading  the  matter  therein  pleaded*. 

In  an  action  for  criminal  conversation,  the  defendant  pleaded  two 
pleas,  viz.  not  guilty,  and  not  guilty  within  six  years ;  on  the  former, 
the  plaintiff  joined  issue,  and  obtained  a  verdict,  but  to  the  latter  there 
was  a  demurrer,  and  judgment  against  him  :  and  it  was  holden,  that 
the  defendant  should  have  the  costs  of  the  demurrer,  but  upon  the 
trial,  there  should  be  no  costs  on  either  side^ 


•  Baf.  Ni.  Pri  335.  <i21.  S.  C.   The  authoritf  of  Ihii  case  seems 
^  Baroes,  136.  tu  be  qaestionable,  as  to  the  costs  of  the 

•  2  Durnf.  &  East,  391.  trial,  from  a  similar  one  that  was  differently 
'  1  Durnf.  &  East.  866.  3  Bos.  &  Put.  determined,  in  the  court  of  Common  Pleas, 

;376.  aoeord  but  see  Barnes,  133.  866.  (Barnes,  1 41.)  as  well  as  from  the  reasoning 

«  Sajr^  Rep.  860.  7  £Mty  583.  that  prevailed  in  several  of  the  foregoinf 

'  8  Bur.  753.  8  Wils.  85.  Say.  Costs,  cases :  and  see  2  Durnf.  5e  East,  935. 
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The  avowant  or  defendant  in  replevin^  though  not  within  the 
words,  is  plainly  within  the  meaning  of  the  statute  4  Ann.  e.  Id*. 
And  accordingly,  where  there  are  several  avowries  or  pleas  in  bar  is 
repleviny  and  some  of  the  issues  joined  thereon  are  found  fur  the 
plaintiff,  and  some  for  the  defendant,  the  party  for  whom  the  i<«Hue8 
are  found,  which  entitle  him  to  judgment  on  the  whole  record,  shall 
have  the  general  costs  of  the  cause  ;  but  the  other*  party  shall  be  al- 
lowed to  deduct  therefrom,  the  costs  of  the  issues  found  for  him, 
unless  the  judge  who  tried  the  cause  certify,  that  the  party  entitleil 
to  judgment  had  a  probable  cause  to  make  the  avowries,  or  plead  the 
pleas,  upon  which  such  issues  were  joined^ :  And  in  that  case,  the 
officer  of  the  court,  in  taxing  the  costs,  will  allow  the  party  for  whom 
the  issues  are  found,  not  only  the  costs  of  the  pleadings,  but  also  of 
such  parts  of  the  briefs  and  expences  of  witnesses,  as  relate  to  the 
trial  of  those  issues* ;  and  he  will  not  allow  the  other  party  the  costs 
of  such  parts  of  the  pleadings,  and  of  the  briefs  and  witnesses,  as  are 
not  applicable  to  the  points  on  which  the  verdict  procpeds'^.  On  the 
other  hand,  if  the  judge  who  tried  the  cause  certify,  that  the  party 
entitled  to  judgment  had  a  probable  cause  for  making  the  avowries, 
or  pleading  the  pleas,  the  issues  on  which  are  found  against  him,  the 
officer  is  not  to  deduct  the  costs  of  those  issues' :  And,  in  the  Com- 
mon Pleas,  if  a  defendant  in  replevin^  after  trial  and  verdict  for  the 
plaintiff,  obtain  judgment  non  obstante  veredicto^  in  consequence  of 
the  plaintiff's  pleas  in  bar  being  bad,  he  is  not  entitled  to  any  costs 
upon  the  pleadings  subsequent  to  the  pleas  in  bar,  because  he  should 
have  demurred  to  them^  The  certificate  of  probable  cause  is  not  re- 
quired to  be  made  in  court,  at  tlie  trial  of  the  caused :  and,  where  the 
judge  refuses  to  grant  it,  the  court  have  not  a  discretionary  power, 
whether  they  will  allow  the  plaintiff  any  costs  at  all ;  but  are  boiuid 
by  the  statute  to  allow  him  some  costs,  though  the  quantwa^  is  left  Co 
their  discretion^. 


•  Doug.  'iOS,  9.  i«  notiti  wad  Me  Bftraes,  '8  Boi.  &  Pal.  335^ 

144.  146.  •  8  Durnf.  &  Eatt,  937. 

b  S  Durnf.  &  Etst,  235.  aod  see  5  Tauot  '  3  Boa.  he  PiiL  376. 

^94.  1  Mar«h.  234.  S.  C  ff  Baraat,  141. 

«2H.  Blac.  435.  2  Boi.  dc  Pal.  368.  5  ^U  140, 8  Daraf.  &  Baft,  394^  1^ 
Taaot  594. 1  Marak.  234.  S.  C. 
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The  general  qualities  and  conditions  of  a  plea  are  first,  that  it  be 
conformable  to  the  count* ;  and,  taken  colIectiTely,  answer  the  whole 
declaration  :  For  if  any  part  of  the  declaration  be  left  unanswered,  it 
operates  as  a  discontinuance.  If  a  plea  begin  as  an  answer  to  the 
whole,  but  in  truth  the  matter  pleaded  be  only  an  answer  to  part,  or 
mce  ver^d^j  the  whole  plea  is  naught,  and  the  plaintiff  may  demur : 
but  if  a  plea  begin  only  as  an  answer  to  part,  and  be  in  truth  but  aa 
answer  to  part,  it  is  a  discontinuance,  and  the  plaintiff  must  not 
demur,  but  take  bis  judgment  for  the  part  unanswered,  as  by  nil 
dicU ;  for  if  he  demur,  or  plead  over,  the  whole  action  is  discon* 
tinned'.  Secondly,  the  plea  at  common  law  should  be  tingle,  con* 
sisting  only  of  one  fact,  or  of  several  facts  making  together  one  point : 
for  if  a  plea  contain  duplicity,  or  alledge  several  distinct  matters, 
which  require  sev^al  answers  to  the  same  thing,  it  is  bad"*.  Thirdly, 
il  should  be  certoiV,  in  point  of  form  as  well  as  substance :  but  cer- 
tunty  to  a  common  intent  is  sufficient^;  and  that  which  is  apparent 
to  the  court,  by  necessary  collection  out  of  the  record,  or  is  neces* 
sarily  implied,  need  not  be  expressed^ ;  as  in  setting  forth  the  feoff- 
ment of  a  manor,  it  is  unneeeasary  to  state  livery  and  attornment**. 
So,  that  which  is  alledged  by  way  of  conveyance,  or  inducement  to 
the  substance  of  the  matter,  need  not  be  so  certainly  alledged  as  that 
wliich  is  the  substance  itself  ^  Fourthly,  every  plea,  for  the  sake  of 
certainty,  must  be  direct  and  pontice,  and  not  by  way  of  argument 
or  rehearsal'^.  Fifthly,  it  should  be  so  pleaded  as  to  be  capable  ef 
Irtoi,  by  the  court  upon  demurrer  or  nul  tiel  record,  or  by  the  jnry 
upon  an  issue  in  £Eict^.  Sixthly,  it  should  be  true,  and  capable  of 
proof;  for  truth  is  said  to  be  the  goodness  and  virtue  of  pleading,  as 
certamty  is  the  grace  and  beauty  of  if".  Seventhly,  the  plea  shall  be 
taken  moat  strongly  against  him  that  pleadeth  it ;  for  every  man  b 
presumed  to  make  tlie  best  of  his  own  case°.    But  lastly,  $urplusage 


•  Co.  Lit  303.  a.  ff  M  ibid. 

^  3  Bos.  &  PuK  427.  ^  For  the  cases  on  this  subject,  see  t 

« 1  Satk.  179,  80.  Gi!b.  C.  P.  155.  157.       Snund.  305.  a,  (13). 
Willes,  480.  I  H.  Blac.  6^5,  1  Bos.  &  Pul.  *  Co  Lit.  303.  a. 

411.  and  see  1  Saund.  28.  (3).  1  Chit.  Rep.  ^  U  iind,  &  304.  a.  Hob.  S95. 

138*  (a).  1  Co.  Lit.  303.  b.    9  Co.  24,  5.    Marsh. 

^  Co.  Lit.  304.  a.  *  207. 

•  id.  303.  a.  «»  Hob.  895. 
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shall  neter  make  the  plea  Ticious,  except  fvhere  it  is  repugnant,  or 
contrary  to  matter  precedent*. 

In  many  cases,  the  lav?  doth  allow  general  pleading,  for  aToiding 
prolixity  and  tediousness ;  and  the  particulars  shall  come  on  the 
other  side^.  Thus,  when  a  man  is  bound  to  perform  all  the  covenants 
in  an  indenture,  if  they  are  all  in  the  affirmative,  be  may  plead  per* 
formance  generally  :  but  if  any  are  in  the  negative,  to  so  many  he 
must  plead  specially,  (for  a  negative  cannot  be  performed,)  and  gene- 
rally to  the  rest  So,  if  any  are  in  die  disjunctive,  he  must  shew 
whieh  of  them  he  hath  performed^ :  And  if  any  are  to  be  done  of 
record,  he  must  shew  the  performance  of  those  specially,  and  cannot 
involve  them  in  general  pleading.  In  setting  forth  a  title,  general 
estates  in  fee  simple  may  be  generally  alledged  ;  but  the  commence- 
ment of  estates  tail,  and  other  particular  estates,  must  regularly  be 
shewn,  unless  in  some  cases  where  they  are  alledged  by  way  of  induce* 
ment"^ :  and  the  life  of  tenant  in  tail,  or  for  life,  ought  to  be  aTerred^ 

Every  plea  ought  to  have  its  proper  conclusiim^:  When  the  gene- 
ral issue  is  pleaded,  or  the  defendant  simply  denies  some  material 
fact  alledged  in  the  declaration,  he  should  conclude  his  plea  by  pot- 
ting himself  u|ion  the  country^ ;  but  where  the  plea  advances  new 
matter  in  the  affirmative^  the  defendant  should  conclude  it  with  an 
averment,  or  veriBcation  and  prayer  of  judgment  8%  actio ;  or  in 
other  words,  by  professing  himself  ready  to  verify  the  plea,  and  pray- 
ing judgment,  if  the  plaintitr  ought  to  have  or  maintain  bis  aclioa 
against  him.  An  avowtry  however,  wherein  the  defendant  is  an 
actor,  and  which  is  in  the  nature  of  a  count,  need  not  be  averred^ ; 
nor  pleas  which  are  merely  in  the  negative^  because  a  negative  can- 
not be  proved.  Where  a  judgment,  or  other  matter  of  record,  is 
pleaded,  the  plea  should  conclude  with  a  verification  by  the  record: 
And  where  in  debt,  the  matter  of  the  plea  shews  there  never  was  a 


»  Co.  Lit  303.  b.  For  the  several  cases  •  Id.  ibid,  bat  see  1  Saaod.  835.  «.  (S.)  w 

that  illustrate  the  above  rules,  see  Com.  Dig.  to  the  difference  between  tenant  for  life  and 

tit.  Phad$u  (&)  &c.  Chitty  on  Pleading,  1  tenant  in  tail. 

V.  p.  507,  &c.  591,  &c.  'Co.  Ut.  3Q3.  b.  and  see  Chitty  on  Plead- 

^  Ca  Lit.  303.  b.  ing,  1  V.  p.  535,  fce. 

^  Id.  ibid,  12  Sannd.  337.  ( 1  > 
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good  cause  of  action,  as  in  debt  on  bond  against  an  heir,  viho  pleads 
riens  per  di$centf  the  defendant,  instead  of  concluding  that  the  plain- 
tiff ought  not  to  have  his  action,  may  conclude  that  be  (the  defendant,) 
ought  not  to  be  charged  with  the  debt,  by  yirtue  of  the  writing  obli- 
gatory\  In  an  action  of  debiy  the  defendant,  in  pleading  a  tender, 
ought  to  conclude  his  plea,  by  praying  judgment  if  the  plaintiff  ought 
to  have  or  maintain  his  action,  to  recover  any  damages  against  him  ;. 
for  in  this  action,  the  debt  is  the  principal,  and  the  damages  are  only, 
accessary :  but  in  assumpsit^  the  damages  are  the  principal ;  and 
therefore,  in  pleading  a  tender,  the  defendant  ought  to  conclude  his 
plea,  with  a  prayer  of  judgment,  if  the  plaintiff  ought  to  have  or 
maintain  his  action,  to  recover  any  more  or  greater  damages  than 
the  sum  tendered^  or  any  damages  by  reason  of  the  non-payment 
tbereof^  In  pleading  matter  of  estoppel,  the  defendant  in  his  coHf- 
elusion  ought  to  rely  upon  it^. 


Hb  the  defence,  in  actions  upon  confracts,  frequently  consists 
in  setting  off  mutual  debts,  it  may  here  be  proper  to  consider  the 
doctrine  of  set  off;,  and  in  what  cases  it  must  be  pleaded,  or  may 
be  given  in  evidence  under  the  general  issue ;  and  in  the  latter  case, 
the  notice  of  set  off. 

At  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  in  ' 
as  much,  or  even  more  than  the  defendant  owed  to  him,  yet  he  had 
no  method  of  striking  a  balance :  the  only  way  of  obtaining  relief 
was  by  going  into  a  court  of  equity'.  To  remedy  this  inconvenience, 
it  was  enacted  by  the  statute  2  Geo.  II.  c.  22.  §  IS.  that  ^^  where 
^^  there  are  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
**  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
^^  there  are  mutual  debts  between  the  testator  or  intestate  and  either 
^*  party,  one  debt  may  be  set  against  the  other;  and  such  matter  may 
^'  be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as 
^*  the  nature  of  the  case  shall  require,  so  as  at  the  time  of  pleading 


•2  6alk.516.  «  Co.  Ut.  303.  b. 

k  Id,  622,  3.    1  Ld.  Raym.  254.  S.  C.  «  2  Bur.  8S0i  4  Bur.  229Q, 
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^'  the  general  issue,  where  any  such  debt  of  the  plaintiflT,  his  testator 
'<  or  intestate,  is  intended  to  be  insisted  on  in  eyidence,  notice  shall 
<<  be  given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on, 
^'  and  upon  what  account  it  became  doe ;  or  otherwise  such  matter 
^'  shall  not  be  allowed  in  evidence  upon  the  general  issue.**  This 
clause  was  made  perpetual  by  the  8  Geo.  II.  c.  24.  §  4. :  and  it 
having  been  doubted,  whether  mutual  debts  of  a  different  nature 
could  be  set  against  each  other,  it  was  by  the  last-mentioned  statute* 
further  enacted  and  declared,  **  that  by  virtue  of  the  said  clause, 
^'  mutual  debts  may  be  set  against  each  other,  either  by  being  pleaded 
**  in  bar,  or  given  in  evidence  on  the  general  issue,  in  the  manner 
**  therein  mentioned,  notwithstanding  that  such  debts  are  deemed 
^  in  law  to  be  of  a  diflferent  nature;  unless  in  cases  where  either 
^*  of  the  said  debts  shall  accrue  by  reason  of  a  penalty,  contained 
'^  in  any  bond  or  specialty ;  and  in  ail  cases,  where  either  the  debt 
*^  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt 
^  intended  to  be  set  against  the  same,  hath  accrued,  or  shall  accrue, 
^  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off  shall 
^<  be  pleaded  in  bar ;  in  which  plea  shall  be  shewn,  how  much  is 
^  truly  and  justly  due  on  either  side  :  and  in  case  the  plaintiff  shall 
<<  recover  in  any  such  action  or  suit,  judgment  shall  be  entered  for 
^'  no  more  than  shall  appear  to  be  truly  and  justly  due  to  him,  after 
<<  one  debt  being  set  against  the  other  as  aforesaidV* 

The  actions  in  which  a  set  off  is  allowable  upon  these  statutes  are 
debt,  covenant,  and  aMumpnt  for  the  non-payment  of  money  ;  and 
the  demand  intended  to  be  set  off  must  be  Iiquidated%  and  such  as 
might  have  been  made  the  subject  of  one  or  other  of  these  actions. 
A  set  off  therefore  is  never  allowed  in  actions  upon  the  caee^ 
fre$pai9,  or  replevin'^,  &c. :  nor  in  debt  on  bond  conditioned  for  the 
performance  of  covenants*,  &c. ;  nor  in  covenant,  or  cueumpeit  for 


•  {  5.                                                    ,  ">  Pttke't  Gas.  NL  Pri.  41. 

k  The  day  after  Uie  last  act  patied,  Lord  '  Baroet,  450.  Bal  Ni,  Pri,  181.  S.  C 
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general  damages* :  And  a  penalty**,  or  uncertain  damages^  cannot « 
be  made  the  subject  of  a  set  off.     But  where  a  bond  is  conditioned 
for  the  payment  of  an  anouity'^i  or  of  liquidated  damages*,  a  set  off  • 
may  be  alloived  :  And  a  judgment  may  be  pleaded  by  way  of  set  ofl^  * 
though  a  writ  of  error  be  pending  thereon^     A  debt  barred  by  the  i 
statute  of  limitations  cannot  be  set  off;  and  if  it  be  pleaded  in  baric  » 
the  action,  the  plaintiff  may  reply  the  statute  of  limitations' ;  or  if  > 
giyen  in  evidence  on  a  notice  of  set  off,  it  may  be  objected  to  at  the 
trials 


The  debts  sued  fur,  and  intended  to  be  set  off,  must  be  muiuod^ 
and  due  in  the  same  right :  therefore,  a  joint  debt  cannot  be  set 
against  a  separate  demand,  nor  a  separate  debt  against  a  joint  oneV 
unless  it  be  so  agreed  by  the  parties^ ;  but  a  debt  due  to  a  defendant 
as  suryiying  partner,  may  be  set  off  against  a  demand  on  him  in  his 
own  right',  and  vice  versd^.  A  policy  broker,  who  makes  an  in- 
surance in  his  own  name  for  the  benefit  of  his  prinoipBl,  and  has  a 
del  credere  commission,  may  it  seems  set  off  the  amount  of  losses 
and  returns  of  premium,  in  an  action  brought  against  him  by  an 
underwriter  for  premiums.  But  where  the  insurance  is  made  by  the. 
broker  in  the  name  of  his  principal",  or  he  has  not  a  commission  del 
credere^f  the  losses  and  returns  of  premium,  not  being  a  mutual 
debt,  cannot  be  made  the  subject  of  a  set  off.  So,  if  an  action  be 
brought  against  a  policy  broker,  by  the  assignees  or  execnAors  of  an 
underwriter,  for  premiums,  where  the  insurance  was  made  by  the 
broker  in  his  own  name  on  a  del  credere  commission,  the  defendant 
may  set  off  the  amount  of  losses  happening  and  adjusted,  or  returns 
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of  premium  becoming  clue,  before  the  bankruptcy,  or  in  the  life-time 
of  the  te8tator\    But  a  loss  happening  before  the  bankruptcy,  cannot 
be  set  offy  in  an  action  brought  by  the  assignees  of  an  underwriter 
against  a  broker,  for  premiums  due  to  the  bankrupt,  where  the 
insurance  was  made  in  the  name  of  the  assured,  and  the  broker  was 
not  intrusted  with  the  policy,  though  he  had  a  del  credere  com- 
mission, and  had  paid  the  loss  to  the  assured   before  the  bank- 
ruptcy^ ;  nor  where  the  insurance  was  matle  by  the  broker  a#  agenf^ 
without  a  del  credere  commission,  and  there  had  been  no  adjust- 
ment, though  the  loss  took  place  before  the  bankruptcy,  and  though 
the  policy  had  always  remained  in  the  hands  of  the  broker,  and  be 
had  actually  paid  the  amount  of  the  loss  to  his  principal^.     And  a 
broker  who  is  indebted  to  the  assignees  of  a  bankrupt,  for  premiuma 
due  to  them  upon  policies  subscribed  by  the  bankrupt  before  his 
bankruptcy,  is  not  entitled  to  set  off  returns  of  premium  due  upon 
the  arrival  of  ships  after  the  bankruptcy^.     So,  in  an  action  by  the 
executors  of  an  underwriter  against  a  broker,  for  premiums  due  on 
policies  subscribed  by  the  testator,    the  defendant  cannot  set  off 
retorns  of  premium  which  became  due  after  the  testator's  death*: 
and  it  makes   no  difference  in  this  respect,  that  the  policies  were 
effected  under  a  del  credere  commission'!    Where  the  defendant 
purchased  as  broker  for  B,  the  goods  of  A^  for  whom  he  sold  them 
under  a  del  credere  commission,  and  did  not  disclose  at  the  time 
the  name  of  A,  but  disclosed  it  soon  after,  and  paid  A  the  price 
of  the  goods,  without  any  directions  from  A,  the  court  held,  that 
in  an  action  by  the  assignees  of  A,  to  recover  the  balance  doe 
upon  a  resale  of  the  goods,  made  by  the  defendant  on  account  of  JB, 
the  defendant  was  not  entitled  to  set  off  the  money  paid  to  J, 
either  under  the  statute  2  Geo.  II.  c.  S2.  §  IS.  or  5  Geo.  IL  c.  30. 

In  an  action  of  debt  against  a  man  on  his  own  bond,  he  Is  not 
allowed  to  set  off  a  debt  due  to  him  in  right  of  his  wife^ :  And  a 


*  1  Dornf.  &  But,  195.  885.   ft  Campb.  «  6  Taunt  448.  2  Marsh.  138.  1  Holt,  Ni 
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debt  oiwing  by  the  Vf\{e  dum  sola^  cannot  be  set  off  in  an  action 
brought  by  the  husband  alone,  unless  he  has  promised  to  pay  the 
debt  after  marriage,  and  thereby  made  it  bis  own*.    Neither,  for  the 
same  reason,  can  a  defendant,  sued  as  executor  or  administrator,  set 
offadebtdueto  himself  personally;  nor,  if  sued  for  his  own  debt, 
can  be  set  off  what  is  due  to  him  as  executpr  or  administrator :  And 
where  an  executor  sues  for  a  cause  of  action  arising  after  the  testa- 
tor's death,  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
testator\    The  defendant  cannot  plead  by  way  of  set  off,  a  bond 
debt  of  the  plaintiff,  assigned  to  the  defendant  by  another,  to  whom 
and  for  whose  use  it  was  originally  given'.     But  where  an  action  is 
brought  by  or  against  a  trutteej  a  set  off  may  be  made,  of  money  due 
to  or  from  the  ce$tuy  que  trust^.   And  where  goods  belonging  partly 
to  A  and  partly  to  0,  were  put  up  to  auction  at  A^9  house,  having 
been  entered  at  the  excise  in  A^s  name,  and  the  catalogue  stated 
them  to  be  all  the  property  of  A,  and  C,  being  a  creditor  of  A^  pur- 
chased several  of  the  articles,  without  being  informed  that  part  of 
them  were  the  property  of  B ;  it  was  holden,  that  under  these  cur- 
cumstances,  the  purchaser  was  entitled  to  set  off,  in  an  action  brought 
by  the  auctioneer,  the  debt  due  to  him  from  A\    It  was  formerly 
holden,  that  a  set  off  could  not  be  allowed,  as. against  the  assignees 
of  a  bankrupt' ;  but  it  has  since  been  determined,  that  in  an  action 
at  their  suit,  the  defendant  may  set  off  a  debt  due  to  him  at  the  time 
of  the  bankruptcy^ :  And  where  an  insured,  being  indebted  to  the 
underwriter  on  a  balance  of  accounts,  becomes  bankrupt,  if  a  loss 
afterwards  happen,  the  underwriter,  in  an  action  by  the  assignees, 
may  deduct  the  balance  due  to  him,  from  the  amount  of  his  subscrip- 
tion  .    So,  a  sale  of  the  property  of  a  bankrupt  after  an  act  of  bank- 
ruptcy, but  more  than  two  months  before  the  commission  issued,  is 
since  the  46  Geo.  III.  c.  185.  §  1.  a  sale  by  the  bankrupt,  and  not 
by  the  assignee ;  and  a  creditor  of  the  bankrupt,  having  become  a 
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purchaser,  was  holdeD,  id  an  action  brought  by  the  assignee  for  the 
Talue  of  the  goods,  to  be  entitled  to  set  off  against  such  claim,  the 
<debt  due  to  him  irom  the  bankrupt ;  this  constituting  a  mutual  credit 
between  the  bankrupt  and  such  creditor,  within  the  meaning  of  the 
above  statute*.  But  a  note  indorsed  to  the  defendant,  after  the 
Imnkruptcy,  cannot  be  set  off'' ;  nor  cash  notes  issued  by  the  bank- 
rupt before  his  bankruptcy,  and  payable  to  bearer,  unless  the  defen- 
dant shew  further,  that  such  notes  came  to  his  hands  before  the  bank- 
iruptcy^.  To  enable  the  holder  of  a  bankrupt's  acceptances  to  avail 
bimself  of  them,  in  an  action  by  the  assignees  against  himself  on  his 
own  acceptance,  he  must  clearly  prove,  either  that  the  obligation  to 
pay  the  bankrupt's  acceptances  subsisted  before  the  bankruptcy,  to 
ibring  the  case  within  the  ordinary  law  of  set  off,  or  that  there  was 
some  connection  in  the  origin  of  the  transaction,  to  bring  it  within  the 
cases  of  mutual  credit**. 

Where  either  of  the  debts  accrues  by  reason  of  a  penalty ^  the  debt 
intended  to  be  set  off  must  be  pleaded  in  bar  ;  and  the  defendant  in 
hm '  plea,  must  aver  what  is  really  due* :  which  averment  has  been 
hdd  to  be  traversable^,  though  laid  under  a  videlicet^.    But  in  all 
iitber^mses,  the  drfendant  may  either  plead  ur  give  notice  of  set  ofl^ 
at  bis  election^.  And  where,  to  debt  on  bond,  the  defendant  pleaded 
a  set  ofll^  and  that  11902.  was  due  and  no  more,  and  the  plaintiff  re- 
plied generally  that  a  larger  sum  was  di^e,  to  wit,  the  sum  of  IISOL 
it  was  ruled,  that  the  plaintiff  was  bound  to  prove  that  more  than 
IIOOI.  was  due\    If,  at  the  time  of  the  action  brought,  a  larger  sum 
was  due  from  the  plaintiff  to' the  defendant,  than  from  him  to  the 
plaintiff  the  action  being  barred,  it  seems  more  proper  to  plead  the 
set  off;  and  it  is  usually  pleaded  in    country  causes,  to  save  the 
trouble  and  expence  of  proving  the  service  of  a  notice.     But  where 
tkesum  intended  to  be  set  off  is  less  than  that  for  which  the  action 
iS' brought,  a  notice  of  set  off  should  be  given^:  And  it  may  be  given 
in  every  case  where  the  general  issue  is  pleaded,  whether  as  a  single 


«  {  3.  1  Barn,  &  Aid.  471.  'S  Dorof.  &  East^  65. 

k  a  Str.  19S4.  K  «  Durnf.  &  East,  UO. 

•  6  DurnCi  &.  East,  57.  >>  2  Bar.  1251.  Bol.  NL  Pri.  179. 

d  4  TaanL  8S8.  and  aee  6  Taunt  517.  2         >  1  Holt,  ITu  Fru  293. 
Manlu 909.  S. C  ^Bul.  Ni.  PirL  179«  bot  sae  Lavaa 

«  SUt  a  Geo.  IL  c.  24.  i  5.  Pleading,  p.  538. 
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* 

p)ea  or  otherwise^.  The  plea  of  fioii  est  /actum,  in  covenant  for 
non-payment  of  rent,  is  not  considered  as  a  general  issue,  under 
"virhich  the  defendant  can  give  a  notice  of  set  off:  for  in  covenatd 
there  is  properly  speaking  no  general  issue**;  and  if  a  verdict  were 
found  thereon  for  the  plaintiff,  there  would  b^  no  means,  in  entering 
up  the  judgment,  of  setting  off  the  debt  due  to  the  defendants 

4 

The  noftce  of  set  off  should  regularly  be  given  with,  or  at  the  time 
of  pleading  the  general  issue"^ :  Though  if  it  be  not  then  given,  the 
court  on  motion,  will  give  the  defendant  leave  to  withdraw  the  gene* 
ral  issue,  and  plead  it  again  with  a  notice  of  set  off* :  and  such  notice 
may  be  given  with  the  general  issue,  after  the  defendant  has  been 
ruled  to  abide  by  his  plea^  In  point  of  form,  a  notice  of  set  off  should 
be  almotit  as  certain  as  a  declaration :  therefore,  where  the  notice  of 
set  off  was  in  these  words,  ^'  Take  notice  that  you  are  indebted  to 
**  me,  for  the  use  and  occupation  of  an  house,  for  a  long  time  held  and 
'*  enjoyed,  and  now  lately  elapsed  ;*'  it  was  deemed  insufficient^ :  and 
it  afterwards  appearing, .  that  the  debt  intended  to  have  been  set  off 
was  rent  reserved  on  a  lease  by  indenture,  which  was  not  mentioned 
an  the  notice,  the  chief  justice  said  it  was  bad  on  that  account  also; 
for  if  this  had  been  shewn,  the  plaintiff  might  probably  have  proved 
an  eviction,  or  some  other  matter  to  avoid  the  demand**.  The  notice 
of  set  off  is  usually  written  under  the  plea,  and  delivered  therewith 
to  the  plaintiff's  attorney ;  and  a  copy  of  the  notice  should  be  kept 
by  the  defendants  attorney,  it  being  necessary  to  prove  the  delivery 
of  it  at  the  trial  of  the  cause^^ 

When  the  defendant  has  a  set  off  against  the  plaintiff,  of  which  be 
gives  notice,  but  does  not  appear  at  the  trial  to  otEsr  evidence  in  sup* 
port  of  it,  the  plaintiff  may  either  take  a  verdict  for  the  whole  sum 
be  proves  to  be  due  to  him,  subject  to  be  reduced  to  the  sum  really 


•  6  Esp.  Rep.  50.  before  the  stat.   11  Geo.  II.   c.  19.  which 
^  AnUf  673.  gives  the  action  for  use  and  occupation. 

•  Oiderskaw  p.  Thompson,  E.   56  Geo.  III.  ^  And  see  9  £8p.  Rep.  />60.  569. 

K.  B.  1  St«rl(.  Ni.  Pn.  31  ].  hnt  scf  Bui.  N'u  '  1  Cromp.  160.     And  see  further,  as  to 

Pri,  181.  1  Kel.  iVi.  Pru  478.  semb,  contra.  the  notice  of  set  off,  Lawes  on  Pleadiug-, 

<*  Appenii.  Chap.  XXV i.  §  6.  Chap.  XVI.  p.  535,  Ace.  and  as  to  thep^M 

•  2  Str.  1267.  of  set  off,  and  the  replications  thereto,  id* 
'  1  Durnf.  &  East,  634.  in  noiis.  Chap.  XX.  p.  769,  &c« 

»  Bui.  JV<.  Pri,  179.    But  note,  this  was 
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due  on  a  balance  of  accounts,  if  the  defendant  will  afterwards  enter 
into  a  rule  not  to  sue  for  the  debt  intended  to  be  set  off;  or,  it  is  said, 
be  may  take  a  verdict  for  the  smaller  sum,  with  a  special  indorsement 
on  tbe  po8teay  as  a  foundation  for  the  court  to  order  a  stay  of  pro- 
t^edings,  if  another  action  should  be  brought  for  the  amount  of  (he 
«et  off'. 

Besides  the  notice  of  set  off,  it  is  sometimes  necessary,  in  actions 
^brought  by  or  against  the  asingnees  of  a  bankrupt,  for  the  other 
party  to  give  a  notice  in  writing,  of  his  intention  to  dispute  the  pe- 
titioning  creditor's  debt,  trading,  or  act  of  bankruptcy ;  it  being 
enacted  by  the  statute  49  Geo.  III.  c.  121.  §  10.  that  ''  in  any  action 
brought  by  or  against  any  assignee  of  a  bankrupt,  the  commission 
of  bankruptcy,  and  the  proceedings  of  the  commissioners  under  the 
same,  shall  be  evidence  to  be  received  of  the  petitioning  creditor's 
^^  debt,  and  of  the  trading  and  bankruptcy  of  such  bankrupt,  unless 
'^^  the  other  party  in  such  action  shall,  if  defendant,  at  or  before  the 
*'  time  of  his  pleading  to  such  action,  and  if  plaintiff,  before  i$$ue 
^^  joined  in  such  action,  give  notice  to  such  assignee,  that  he  intends 
^^  to  dispute  such  matters,  or  any  of  them^ :  and  where  such  notice 
'^  shall  have  been  given,  if  such  assignee  shall  at  the  trial  prove  the 
'^^  matter  so  disputed,  or  the^ther  party  shall  at  the  trial  admit  the 
^^  same,  the  judge  before  whom  the  cause  shall  be  tried,  sliali,  if  he 
^^  shall  see  fit,  grant  a  certificate  that  such  proof  or  admission  was 
*^  made  upon  such  trial,  and  such  assignee  shall  be  entitled  to  the 
*^  costs,  to  be  taxed  by  tbe  proper  officer,  occasioned  by  such  notice ; 
'^  and  such  costs  shall,  in  case  the  assignee  shall  obtain  a  verdict,  be 
<^  added  to  his  costs,  and  if  the  other  party  shall  obtain  a  verdict  shall 
^^  be  set  off  or  deducted  from  the  costs  which  such  otiier  party  would 
'^  otherwise  be  entitled  to  receive  from  such  assignee.*'  In  a  case 
arising  upon  this  act  of  parliament,  where  the  general  issue  bad  been 
pleaded  before  the  passing  of  the  act,  it  was  deemed  unnecessary  for 
the  plaintiff  to  prove  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy.;  but  a  judge^  under  these  circumstances,  would  have 
^ven  the  defendant  leave  to  withdraw  his  plea,  and  plead  it  de  novo^ 
with  the  notice  required  by  the  act^.     So,  in  a  case  which  occurred 


, »  •    . ' 


•  ICvnpb.  S52.  and  8«e  1  Chit.  Rep.      tute,  see  Append.  Chap.  X^VI.  f  7. 
^98.  e2Caiiipb«184«ana«eeadL325.Wishtv. 

*FQr  thefqrtn  of  tbe  notice  on  tbie  sta*      80. 
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after  the  passing  of  the  act,  \?here  a  defendant,  in  an  action  by  the 
assignees  of  a  bankrupt,  pleaded  the  general  issue,  without  giving 
notice  of  his  intention  to  dispute  the  bankruptcy,  but  before  the  time 
for  pleading  had  expired,  delivered  the  general  issue  again,  with  notice 
of  his  intention,  such  notice  was  deemed  insufficient* :  The  defendant 
in  such  case  ought  to  have  moved  for  leave  to  withdraw  his  plea,  &c*. 
And  a  notice  by  the  plaintiff,  of  his  intention  to  dispute  the  act  of 
bankruptcy,  served  at  the  same  time  the  issue  is  delivered,  with 
notice  of  trial  on  the  back  of  it,  is  not  sufficient :  It  must  be  given 
before  issue  joined^.  The  notice  may  be  served  on  the  assignee^ 
by  delivery  to  his  attorney^ :  but  service  of  the  notice,  by  leaving 
it  with  a  maid  servant  at  the  dwelling  house  of  the  assignee,  is 
not  sufficient^.  And  the  notice  given  by  a  defendant  under  the 
above  act,  is  not  to  be  considered  as  part  of  his  regular  evidence  in 
the  cause ;  but  may  be  proved  at  the  be^nning  of  the  trial,  and  im- 
mediately puts  the  plaintiff  upon  strict  pvoot  of  the  trading,  petitioning 
creditor's  debt,  or  act  of  bankruptcy*^.  When  the  assignees  of  a 
bankrupt  are  nonsuitedy  they  are  not  entitled,  under  the  abov^  act,  to 
the  costs  of  proving,  after  notice,  the  petitioning  creditor*s  debt, 
trading,  and  act  of  bankruptcy*. 

In  an  action  of  trespasM,  brought  by  a  bankrupt  against  his  as* 
signees,  to  try  the  validity  of  the  commission',  or  in  trover  by  a 
third  person  against  the  assignees^,  although  they  are  not  named 
as  assignees  on  the  record,  if  the  plaintiff  do  not  give  any  notice 
under  the  above  act,  the  commission  and  proceedings  under  it  are 
primd  facie  evidence  for  the  defendant,  to  prove  the  trading,  pe- 
titioning creditor's  debt,  and  act  of  bankruptcy  ;  though  the  plaintiff 
may  notwithstanding  call  witnesses  to  contradict  the  depositions  re* 
apecting  thcm^.  So,  in  an  action  against  the  assignees  of  a  bankrupt 
and  their  servants,  the  proceedings  may  be  read  in  evidence,  where 
no  notice  has  been  given  under  the  statute,  of  the  plaintiff's  intention 
to  dispute  the  bankruptcy,  although  there  are  other  defendants  on  the 
record,  besides  the  assignees^ :  And  where  the  defendant,  in  an  action 


•  1  SUrk.  Nu  Pri.  398.  '3  Campb.  251.  4  Campb.  807. 

•  4  Campb.  267.  f  1  6ow,  24. 

•  3  Taunt.  526.  h  3  Campb.  424. 

•  2  Campb.  324.  [  2  Stark.  Ai.  Pri.  189, 

•  1  Brod.  &  Bior.  273. 
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at  the  suit  of  the  assignee  of  a  bankrupt,  for  tbe  balance  of  an 
account,  had  attended  a  meeting  of  the  commissioners,  and  exhibited 
the  account  between  him  and  the  bankrupt,  and  afterwards  made  a 
part  payment  to  the  plaintifT  on  that  account ;  the  court  held,  thai 
this  was  prima  facie  evidence,  as  against  tlie  defendant,  that  the 
plaintiflTwas  assignee,  ahd  that  it  was  not  necessary  to  produce  tbe 
proceedings  under  the  commission,  the  defendant  not  having  given 
notice  of  his  intention  to  dispute  the  bankruptcy\  But  where  the 
assignees  are  no  parties  to  the  record,  and  their  title  only  incidentally 
comes  in  question  in  the  course  of  the  defence,  it  must  be  proved  io 
the  same  manner  as  before  the  statute ;  although  no  notice  of  coih- 
testing  the  bankruptcy  has  been  given  by  the  opposite  pafly^ :  And 
the  defendant,  though  he  has  not  given  notice  that  he  intends  to 
dispute  the  proceedings  under  the  commission,  may  nevertheless  give 
evidence  to  disprove  the  act  of  bankruptcy ^  If  no  notice  be  given, 
that  the  validity  of  the  commission  is  oieant  to  be  disputed,  tbe  pe- 
titioning creditor's  debt  is  held  to  be  sufficiently  proved,  by  the  de- 
position of  the  petitioning  creditor  himself  before  the  commissioners^ : 
But  then  it  ought  to  appear  from  the  deposition,  that  the  petitioning 
creditor's  debt  was  due  at  the  time  of  the  act  of  bankruptcy*.  And 
a  deposition  stating  that  the  bankrupt  absented  himself|  and  admitted 
that  he  did  so  for  the  purpose  of  avoiding  bis  creditors,  but  not 
specifying  the  time  of  such  admission,  is  not  prima  facie  evidence 
to  prove  the  act  of  bankruptcy^  In  an  action  by  a  bankrupt  against 
bis  assignees,  to  try  the  validity  of  the  commission,  where  notice  is 
given  only  to  dispute  the  act  of  bankruptcy,  and  the  defendants  read 
the  two  depositions  on  the  file  of  the  proceedings,  which  prove  the 
trading  and  petitioning  creditor's  debt,  the  residue  of  the  proceedings 
are  not  to  be  considered  in  evidence,  and  the  plaiutifT's  counsel  has 
no  right  to  inspect  them^. 


The  general  issue  is  engrossed  on  four-penny  stamped  paper', 
and  delivered,  in  the  King's  Bench,  to  the  plaintiff's  attorney,  or  en- 


•  1  Barn.  It  Aid.  677.  •  1  SUrk.  Nu  Pri  456. 

*  4  Taunt  741.  Ud  353. 

o  2  Maule  &  Sel.  556. 1  Holt,  Ni,  Pru  1 90.  f  4  Campb.  191. 
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tered  id  the  general  issue  book,  kept  by  the  clerk  of  the  judgments* ; 
and  need  not  be  signed  by  coansel.    There  are  also  certain  common 
pleas  in  that  court,  which  need  not  be  so  signed ;  such  as  plene  cul^ 
minUiravity  bankruptcy  in  the  defendant^,  a  special  non  est  factum, 
soleit  ad  diem%  comperuit  ad  diem  to  a  bail  bond^,  or  nul  tiel 
record  to  an  action  on  a  judgment  or  recoe^nizance ;  in  covenaiU^ 
when  the  plea  concludes  to  the  country ;  and  in  trespass,  son  cw- 
sauU  demesne,  liberum  tenementum,  or  not  guilty  to  a  new  assign- 
ment.   These  pleas  must  be  delivered  to  the  plaintiff's  attorney ;  and 
Dot  entered  in  the  general  issue  book,  ov  filed  in  the  oflBce  of  the  clerk 
of  the  papers  :   and  if  they  be  so  entered  or  filed,  the  plaintiff  is  not 
bound  to  notice  them,  but  may  sign  judgment  as  for  want  of  a  plea*. 
All  pleas  and  demurrers  upon   writs  of  error,  scire  facias,  and 
audita  querela,  ought  also  to  be  delivered,  in  the  King's  Bench^ : 
and,  by  a  late  rule  of  that  courts,  pleas  cannot  be  delivered  after  ten 
o'clock  at  night.     But  except  in  the  foregoing  cases,  all  special 
pleas  must  be  signed  by  counsel*^ ;  and  filed^  on  four-penny  stamped 
paper^,  in  the  office  of  the  clerk  of  the  papers^,  who  makes  copies  of 
them,  if  required,  on  paper  so  stamped,  for  the  plaintiff's  attorney : 
And  all  double  pleas  must  be  filed,  and  not  merely  delivered  to  the 
plaintiff's  attorney ;  though  two  pleas  be  pleaded,  which  separately 
need  only  have  been  delivered^ 

In  the  Common  Pleas,  all  pleas,  whether  general  or  special,  are 
cither  delivered  to  the  plaintiS*'s  attorney,  or  filed  with  the  protbono« 
taries,  on ybur-penny  stamped  paper:  The  general  issue,  when  de- 
livered to  the  plaintiff's  attorney,  roust  be  drawn  up  at  length,  in  the 
«ame  manner  as  when  it  is  filed  in  the  office"* :  And,  except  where 
the  defendant  appears  in  person,  all  pleas  must  be  pleaded  in  the 
name  of  an  attorney  of  this  court".    The  following  pleas  did  not 


•  R.  T.  5  &  6  Geo.  li.  fb).  K.  B.  coansel,  see  2  WiU.  74.  2  Baro.   &  Aid. 
^  6  Dunif.  k  East,  496.  1  Chit.  Rep.  825.  392.  1  Chit.  Rep.  21 1 .  S.  C. 
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formerly  require  a  seijeant^s  hand,  viz.  comperuU  ad  diem^  ion 
ctssault  demesne f  plene  adminMiravit^  riens  per  discent^  ne  unque$ 
executor  or  admiHiairaiory  nul  tiel  record,  per  fninaa^  per  duren^ 
infra  eetatem,  aiul  boUdU  ad  diem*.     But  it  is  now  usual  to  sig^  all 
these  pteasy  except  comperuit  ad  diem^  nul  tiel  record^,  and  9ohU 
ad  diem^y  which  are  considered  as  general  issues ;    and  it  has  beeo 
determined,  that  a  plea  of  non  assumpnt  infra  aex  annotl^,  or  plea 
of  bankruptcy  in  the  defendant*,  must  in  this  court  be  signed  by  a 
Serjeant ;  although  the  latter  plea  need  not,  we  have  seen^,  be  signed 
by  counsel  in  the  King^s  Bench.     So  all  double  pleas  are  required  to 
be  signifid  by  a  Serjeant^  :  and  if  a  plea,  which  ought  to  be  signed,  be 
delivered  or  filed  without  a  serjeant^s  hand,  the  plaintiff  may  sign 
judgment,  as  if  no  plea  had  been  pleaded^ :  And  although  a  defendant 
conduct  his  cause  in  person,  yet  if  he  file  a  special  plea,  it  is  a  nullity, 
unless  it  be  signed  by  a  seijeant  or  counsels 

In  the  King^s  Bench,  the  defendant  cannot  commonly  waive  tbe 
general  issue,  or  a  general  demurrer,  and  instead  thereof  give  a  spe- 
cial  plea  or  demurrer^  :  but  it  is  said,  that  if  the  general  issue  be  not 
entered,  the  defendant  may  waive  it,  and  plead  specially,  without 
leave  of  the  court,  in  four  days^ ;  or,  as  it  should  seem,  before  the  ad* 
journment  day  of  the  term",  or  within  the  first  five  days  of  the  ensuing 
term** ;  and  even  afterwards,  where  it  is  not  to  the  prejudice  or  delay 
of  the  plaintiff,  the  defendant,  by  leave  of  the  court,  may  withdraw 
the  general  issue,  in  order  to  plead  specially^,  or  to  plead  it  again, 
with:  a  notice  of  set  offi*,  or  of  the  defendant's  intention  to  dispute  the 
petitioning  creditor's  debt,  &c^.  or  upon  bringing  money  into  courts 
So,  in  the  Common  Pleas,  the  defendant  has  been  allowed,  under  cir- 


•  Cas.  Pr.  C.  P.  41.  Pr.  Reg.  232,  3.  S.  C.  ^  IL  T.  5  &  6  Geo.  II.  (b),  K.  B.  1  Wik 

Barnes,  365.  29.  in  marg.  Rich.  K.  B.  955, 

••2  Blac.  Rep.  816.  but  see  2  Wi Is.  74.  »  I  Ld.  Raym.  674.   3  Salk.   211.  274. 

contra,  S.  C. 

«  5  Durof.  &  Batt,  663.  and  ied  Imp.  C  "  Say.  Rep.  S7. 

p.  6  Ed.  239.  ■  Prox,  uir.  hanei,  37.  R.  T.  5  k  6  Oeow 

a  Cas.  Pr.  C.  P.  41.  H.  W-  K.  B. 

«  3  Bo«.  &  Pul.  171.  **  2  Str.  906.  1181.    1  Wila.  177.  234.   I 

f  Anie,  699.  Blac.  Rep.  357. 

f  Imp.  a  P.  6  Ed,  241.  »  «  Str.  1267. 

h  Pr.  Reg.  282.  «  ^«te»  «96.  ''• 

1 3  Taunt  386.  ^  S  Str.  1271.  1  Wilt.  254.  S.  C.  cited. 
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eumstances,  to  withdraw  a  general  demurrer,  and  plead  the  general 
issue* ;  or  where  no  delay  or  inconvenience  would  arise,  to  withdraw 
the  general  issue  and  plead  specially^,  or  plead  it  again  with  a  notice 
of  set  off,  or  upon  bringing  money  into  courf",  or  to  add  a  special  plea 
to  those  already  pleaded**.  But  in  general,  the  court  will  not  permit 
a  demurrer  to  be  withdrawn,  after  a  trial  has  been  lost* :  And  they 
would  not  formerly  have  given  the  defendant  leave  to  withdraw  the 
general  issue,  in  order  to  plead  it  again,  with  a  plea  of  the  statute  of 
limitations^ 

In  the  King's  Bench,  if  a  special  plea  or  special  demurrer  be  put 
in,  and  the  book  is  made  up,  and  delivered  to  the  defendant's  attor- 
ney, he  may,  by  the  ancient  practice  of  the  court,  if  not  under  terms 
of  pleading  isnuablyf  strike  out  the  special  plea  or  demurrer,  and 
return  it  with  the  general  issue,  or  a  general  demurrer*.  To  prevent 
this,  if  the  defendant  plead  a  dilatory  or  frivolous  plea,  the  court  in 
term-time,  or  a  judge  in  vacation^,  will  order  him  to  abide  by  it,  or 
plead  some  other  plea,  peremptorily,  on  the  morrow ;  or,  if  it  be  to* 
wards  the  end  of  the  term,  (that  the  plaintiff  may  have  sufficient  time 
to  give  notice  of  trial,)  the  court  will  order  the  defendant,  if  he  will 
not  abide  by  his  plea,  to  plead  another  itistantlyj  provided  always 
that  the  time  allowed  by  the  common  rule  to  plead  be  expired* :  And 
the  practice  is  the  same,  with  regard  to  frivolous  demurrers^  The 
motion  for  these  purposes  is  a  motion  of  course,  requiring  only  coun- 
sers  signature.  But  where  the  defendant  is  under  terms  of  pleading 
is6uably,  he  is  bound  to  abide  by  his  plea ;  and  cannot  af^rwards 
strike  out  a  special  plea  or  demurrer,  when  the  book  is  made  up,  and 
return  it  with  the  general  issue*.  After  a  rule  for  the  defendant  to 
abide  by  his  plea,  the  plaintiff  cannot  sign  judgment  as  for  want  of  a 
plea,  without  an  application  to  the  court ;  although  such  a  rule  will 
not  prevent  the  court  from  allowing  the  plaintiff  to  sign  judgment*. 


•  Barne«»337.  Cas.  Pr.  C.  P.  135.  S.  C.  228.  Anie,^S^. 

fc  Barnef,  346.  2  Wils.  204.  254.  9  2  Salk.  515.  R.  T.  5  &  6  Geo.  II.  fb)^ 

«  Barncii,  289. 362.  K.  B.  1  Wils.  29. 
*/d362.  k2Bor.  781. 

•Cm.  Pr.  C.  P.  141.  Baroet,  155.  8.  C.  i  2  Salk.  515.  R.  T.  5  &  6  Geo.  II.  fbj. 

'  2  Wils«  253.  and  gee  Barnei,  338.    1  ^  Id,  ibkL 

Blac.  Rep.  35.  2  Durnf.  &  East,  390.  but  >  fVkUev,  Ghtnst  T.  57  Geo.  III.  K.  B. 

3  Dttrof.  &  East,  124.  1  Boi.  «&  Pul.         »  1  Chit.  Rep.  565,  inmtit. 
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When  the  defendanty  in  the  Kiog*s  Bench,  is  ruled  to  abide  by  hb 
plea,  be  either  abides  by  it%  or  pleads  another  :  In  the  former  case, 
be  may  afterwards  demur  to  the  plaintiflf^s  replication  ;  in  the  latter, 
be  can  only  plead  the  general.issue^,  to  which  however  he  may  add  a 
notice  of  set  off*" :  And  whether  he  be  ruled  to  abide  by  his  plea  or 
not,  it  is  a  general  rule,  that  the  defendant  cannot  waive  a  special 
plea  or  special  demurrer,  but  in  order  to  plead  the  general  issue^ ; 
though  leave  has  been  given  under  circumstances,  for  the  defendant 
to  add  a  plea  after  issue  joined,  and  even  after  two  terms  have 
elapsed  since  he  first  pleaded*.  In  the  Common  Pleas,  the  defendant 
must  always  abide  by  his  plea,  after  the  plaintiff  has  replied  to  it ;  and 
ttierefore  where  the  plaintiff  moved  that  the  defendant  might  abide  by 
his  plea,  the  court  rejected  the  motion  as  unnecessary^  But  after  a 
special  plea  pleaded,  though  the  plaintiff  has  prepared  his  replication, 
yet  the  defendant  in  that  court  may  the  same  term,  before  the  delivery 
or  filing  of  the  replication,  waive  his  special  plea,  and  plead  the  gene- 
ral issue,  without  paying  oosts^ :  And  where  tbe  defendant  pleads 
fedrly,  and  there  has  been  no  delay^,  the  court  on  motion  will  at  any 
time  give  him  leave  to  withdraw  a  special  plea,  and  plead  tbe  general 
issue,  upon  payment  of  costs,  in  order  to  let  in  a  trial  upon  the  merits. 
But  where  a  defendant  has  already  pleaded  a  tender^,  or  the  plaintiff 
has  been  delayed^,  the  court  will  not  grant  this  indulgence ;  and  in 
one  instance  it  was  denied,  where  the  defendant  had  pleaded  a  aham 
plea* :  but  in  a  subsequent  case,  where  the  defendant's  attorney  not 
having  received  instructions  as  to  the  nature  of  the  defence  to  an 
action,  pleaded  a  sham  plea,  and  afterwards  swore  to  merits,  the 
court  allowed  such  plea  to  be  vrithdrawn  on  terms". 


•8  Sir.  1834. 
<»  1  Darnf.  &  East,  693. 
c  ItL  694.  til  noti*. 
d  8  Str.  960.  1  Will.  29. 
•  1  Wilt.  883. 

t  Cooper  ▼.  ManffieUt,  T.  31  Geo.  III.  C. 
P.  Imp.  C.  P.  306.  Ante,  498.  (fj. 


t  Cos.  Pr.  a  P.  155. 

i»  2  Wils.  391. 

'  Bmroes,  330. 

k  2  VTils.  398. 

>  Id.  369. 

n  7  Taunt  878.  1  Moore^  88.  S.  C 
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